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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
WESTERN DIVISION

CHARLES W. MCDONALD ,
Plaintiff,

V. Case No. 2:18v-02084-JTFdkv
ROBERT SCHRINER, Head of Baptist Sleep
Disorders Center, BAPTIST SLEEP
DISORDER CTR.; BAPTIST MEM'L HOSP_;
WEST-WARD PHARM. COR P.; GLENMARK
PHARM., INC.; GLENMA RK PHARM., INC.,
USA; GLAXOSMITHKLINE LLC;
GLAXOSMITHKLINE CONSUMER
HEALTHCARE HOLDINGS (US) LLC; and
WALGREENS,

— ~ — e N N N ~ o —

Defendants.

ORDER ADOPTING MAGISTRATE JUDGE 'S REPORT AND RECOMMENDATION
TO GRANT THE REMAINING DEFENDANTS ' MOTIONS TO DISMISS AND
DISMISS PLAINTIFF 'S COMPLAINT WITH PREJUDICE

Before the Courtare three Motions—a March 19, 2018Motion to Dismissfiled by
Defendants Glenmark Pharmaceuticals, Inc., USA and Glenmark Pharmaseutitc.
(collectively “GlenmarK), pursuant to Federal Rules of Civil Procedure 12(b)(1), 12(ka(®)
12(b)(6) an April 11, 20B Motion to Dismiss and/or Motion for Judgment on the Pleadings filed
by Defendant Walgreen Co., pursuant to Federal Rules of Civil Procedure 12(o)(®)(8)(7)
and a April 17, 2018Motion to Dismisdiled by Defendant Westvard Pharmaceuticals Coryp.
pursuant to Federal Rules of Civil Procedure 12(b)(1) and 12(b)(6). (ECF Nos. 35, 4§39, &
No response was filed to any of the above Motions. Pursuant to Administrative Ord€)52013

this case was assigned to the Chief Magistrate Judge for emang of all pretrial matters.
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(Admin. Order 20135, Apr. 29, 2013.) On October 3, 2018, the Magistrate Judge entered a
Report and Recommendation suggesting that this Court dismiss with prejudiceff Aain
Complaint in its entirety pursuant to Fed. R. Civ. P. 12(b)(6). (ECF No. 59 Théneafter, on
October 22, 2018, Plaintiff filed his Objectionsti® Magistrats Report andRecommendation.
(ECF No. 60.) Both DefendanwestWard and Glenmark filed an individual Response to
Plaintiff s Objections on November 5, 2018. (ECF Nos. 61 & 62.) For the reasons below, the
Court finds it should ADOPT the Magistrate Judge’'s Report and Recommendation, DENY
Plaintiff's Objections, and DISMISS Plaintiff's Complaint in its entirety witbjudice.
l. FINDINGS OF FACT

In their Report and Recommendation, the Chief Magistrate Judge provides, and this Cour

adopts and incorporates, proposed findings of fact in this tdBCF No. 59, 3-5.)
I. LEGAL STANDARD

Congress passed 28 U.S.C. § 636(b)relieve some of the burden on the federal courts
by permitting the assignment of certain district court duties to magistratésited States v.
Curtis, 237 F.3d 598, 602 (6th Cir. 2001). Pursuarhéoprovisionmagistrate judgeshayhear
and determine any pretrial matter pendirdobe the Court, except various dispositive motions
28 U.S.C. 8 636(b)(1)(A). Upon hearing a pending mdtf&the magistratfudgemust enter a
recommended disposition, including, if appropriate, proposed findings df feetd. R. Civ. P.
72(bY1); see alsoBaker v. Petersgn67 F. Appx 308, 310 (6th Cir. 2003) Any party who
disagrees with a magistraseproposed findings and recommendation may file written objections

to the report and recommendation. Fed. R. Civ. P. 72(b)(2).

1 Although the facts found by ti@ghief Magistrate Judge appear to conflict slightly with Plaitgiff
version of the factsas asserted in his Complaint, the conflict appears inconsequential aniff [elizds
not make any factual objection to the findings. Thus, the Court adopts therstagistdges proposed
findingsof fact



The standard of review that is applied by the district court depends on the natwre of th
matter considered by the magistrate jud§eeBaker, 67 F. Appk at310 (citations omitted)' @A
district court normally applies &learly erroneous or contrary to lastandard of review for
nondispositive preliminary measures. A district court must review dispositivenmaatnder the
de novostandard.). Upon review of the evidence, the distreourt mayaccept, reject, or modify
the proposed findings or recommatidns of the magistrategge. Brown v. Board of Educ47
F. Supp. 3d 665, 674 (W.D. Tenn. 201dge als®8 U.S.C. § 636(b)(1).The court‘may also
receive further evidence oecommit the matter to the [m]agistrate ygge with instructions.
Moses v. GardnemlNo. 2:14cv-2706-SHL-dkv, 2015 U.S. Dist. LEXIS 29701, at *3 (W.D. Tenn.
Mar. 11, 2015).A district judge should adopt the findings and rulings of the magistrate jadge t
which no specific objection is filedBrown, 47 F. Supp. 3d at 674.

. ANALYSIS

The Chief Magistrate Judge recommengdsanting the Motions to Dismiss filed by
Defendarg Glenmark, Walgreens Co., and W&%ard, and dismissing Plaintif Complaint with
prejudice. (ECF No. 59,9-24.) This Court agrees with g#iconclusion and, accordingly, finds
that the referenced Motions to Dismiss should be granted and Plai@inplaint dismissed with
prejudice for the reasons below.

A. Subject Mater Jurisdiction

Defendants WestVard and Glenmarknove to dismiss the @nplaint pursuant to Rule
12(b)(1) for lack of subject matter jurisdiction, arguing that complete diyeafisitnot existat the
time Plaintiff filed the Complaint. (ECF Nos. 3b& 53-1 (emphasis added).Jhe Magistrate

found that this Court has subject matter jurisdiction over the instant disasiel on diversity



jurisdiction (ECF No. 59, 612.) The Court, howevecannot conclude that Plaintiff has met its
burden of showing that this Court has subject matter jurisdiction over the matter ibef

Subject matter jurisdiction is a threshold isthet a court must determine before reaching
other issuesSee Moiwv. Greater Cleveland RélgTransit Auth, 895 F.2d 266, 26%th Cir. 1990).
(“When the defendant challenges subjeatter jurisdiction through a motion to dismiss under
Rule 12(b)(1), the plaintiff bears the burden of establishing that the Coudubgectmatter
jurisdiction over his claini). Where a court lacks jurisdiction to hear a case, it must dismiss the
matter without prejudice. Fed. R. Civ. P. 41(Bongress has laid out twcircumstances where
a federal court may exercise jsdiction over a claim:*(1) in civil actions between citizenof
different states where tr@mount in controversy exceeds $75,000, called diversity jurisdiction;
and (2) in ovil actions*arising under the Constitution, laws, or treatiséshe United State's,
referredto as federal question juristiien.” Funderwhite v. Local 55, United Ass702F. App'x
308, 311 (6th Cir. 2017) (citing 28 U.S.C. §§ 1331-1332).

Federal Question Jurisdiction

The Court concludes it does r@ve federal questigarisdiction First, Plaintiff does not
assertany claimagainstany Defendanbased on the Constitutiplaws, or treatises of the United
States Moreover, b the extent Plaintiff Complaint asserts theories of liabiligainst
Defendants WestVard and Glenmarfor any defective desigandfailure to warn related to his
prescription for and receipt of the drRgpinirolg the claims arise under the Tennessee Products
Liability Act. Supra at p. 12-13. Thus, federal question jurisdiction does not exist here.

Diversity Jurisdiction

The Court is also unable to conclude that diversity jurisdiction exists hereefekenced

above, he party seeking the federal fortitmas the burden of pleading sufficient facts to support



the existence of the coistjurisdiction;” which includes‘all parties$ citizenships such that . . .
complete diversity can be confirmed[.Yaughn v. Holiday Inn Cleveland Coliseus® F. Appx
249, 250 (6th Cir. 2003). When suing a corporation, a PlaintiffStallegeboth the orporations
stateof incorporation and its principal place of busifjgésach of which constitutes a state of
citizenship for the corporationd.; see als®8 U.S.C. § 1332(c)(1).

Here, Plaintiffs Complaint does not assert, or provide fagt®wing, the place of
incorporationandprincipal place of business for any DefendaPlaintiff does not assert that the
citizenship of each Defendant is different from hiBlaintiff merely provides an address for
Defendants WestVards and Glenmarls agent for service of processSefe e.g.ECF No.1, 1-

2.) Plaintiff provides a New Jersey address for Defendant Glenneay&is for service of process
and a Tennessee address for Defendant-Westi s agent for service of proceséd. at 2, 9.)
Such allegations are insufficient to establish either the place of incorpooatmincipal place of
businesgor a corporatioecause th€ourt cannot rule out the possibility that Plaintiff is a citizen
of the same state as one of the Defendamiscannosimply assume it is notPoly-Flex Constr.,

Inc. v. Neyer, Tiseo & Hindo, LtdNo. 1:07cv-1090, 2008 U.S. Dist. LEXIS 22970, at=®
(W.D. Mich. Mar. 24, 2008). Accordingly, the Court finds that Plaintiff has not carrsgonden

of establising the existence of subject matter jurisdiction, and the case is subject to dismiss
without prejudiceas a result.

B. Personal Jurisdiction

Assuming,arguendo that this Courhasdiversity jurisdiction over this matter, the Court
considersDefendant Glenm&’s argument that Plaintif Complaint cannot establish personal

jurisdiction (specific or general) ovétemin Tennessee. (ECF No.-3514-17.) Upon review,



the Courtconcludes that Plaintiff has failed to meet its burden of showing teatdhrt has
personal jurisdiction ovddefendant Glenmark

“A Rule 12(b)(2) motion to dismiss requires a couttietermine whether the plaintiff has
alleged sufficient facts to support the exercise of personal jurisdiction leaftefendants.
Roundtee-Chism v. DunpnNo. 1:16¢cv-387-SKL, 2017 U.S. Dist. LEXIS 80920, at *4 (E.D. Tenn.
May 26, 2017)quoting Destination Designs, LLC v. GlicNo. 3:08CV-197, 2008 U.S. Dist.
LEXIS 80101 at *4 (E.D. Tenn. Oct. 9, 2008) “ When[, as here,] thdistrict court resolves a
Rule 12(b)(2) motion solely on written submissions, the plaintiff's burden isvediaslight, and
the plaintiff must make only a prima facie showing that personal jurisdictistsar order to
defeat dismissal. NTCHWest Enn, Inc. v. ZTE CorpNo. 1:12cv-1172JDB-egh 2017 U.S.
Dist. LEXIS 185662, at *3 (W.D. Tenn. Nov. 9, 201@uoing AlixPartners, LLP v. Brewingtgn
836 F.3d 543548-49(6th Cir. 201¢). Where personal jurisdiction is lacking, courts are to
dismiss the matter without prejudic&lafziger v. McDermott IAk Inc., 467 F.3d 514, 520 (6th
Cir. 2006). Upon considering the MotioH{,T]he pleadings and affidavits submitted must be
viewed in a ight most favorable to the plaintiff, and the district court should not welgh
controverting assertions of the party seeking dismissalir Prods. & Controls, Inc. v. Safetech
Int’l, Inc., 503 F.3d 544549 (6th Cir. 2007)(quoting Theunissen Watthews 935 F.2d 1454,
1459 (6th Cir. 1991)).

“A courts exercise of personal jurisdiction over a-mesident defendant is appropriate
only if it meets the state longarm statute and constitutional due process requirehelmiera
Corp. v. Hendersagm28 F.3d 605, 615 (6th Cir. 2005Tennesses longarm statuteextend to
the limits of federal due procesderemy Bauer v. Nortek Glob. HVAC LUKo. 3:14CV-1940,

2016 U.S. Dist. LEXIS 135984, at *356 (M.D. Tenn. Sept. 30, 2016] he exercise of personal



jurisdiction over a nomesident defendant comports with due process only if the defendant has
“ certain minimum contacts with the [forum state] such that the maintenance of the suibtloe
offend ‘traditional notions of fair plaand substantial justicé. Bauer, 2016 U.S. Dist. LEXIS
135984, at *16 (quotinyoun v. Track, In¢324 F.3d 409, 417 (6th Cir. 2003)
A court may have either general or specific jurisdiction overaeresidentdefendant.See
Fortis Corp Ins. v. Viken Ship Mgmt450 F.3d 214, 218 (6th Cir. 2006A Tennessee district
court explained the difference between the two types as follows:
General jurisdiction existsvhen a defendant has continuous and systematic
contacts with the forum state sufficient to justify the stagxercise of judicial
power withrespect to any and all claimsUnlike general jurisdiction, pecific
jurisdictionsubjects the defendant to suit in the forum state only on claims that arise
out of or relate to defendastontact with the forum.
Watkins v. Kajima Int Corp., No. 3:08-04262010 U.S. Dist. LEXIS 91432, at *6 (M.D. Tenn.
Sept 1, 2010jcitation omitted) (quotations omitted).

General Jurisdiction

The Court concludes that Plaintiff has not sufficiently showntthiatCourt has general
jurisdiction overDefendant GlenmarkFor a corporation, the paradigm forum for the exercise of
generdjurisdiction is the'place inwhich the corporation is fairly regarded as at hohé&duer,
2016 U.S. Dist. LEXIS 1359%4 at *17, meaning thdtcorporations are most often subject to
general jurisdiction in both the state of theimiad incorporation and the stagecompassing their
principal place of busine$sSeeFirst Cmty. Bank, N.A. v. First Tenn. Badi89 S.W.3869, 385
(Tenn. 2015). As stated above, Plaintiff does not allege the place of incorporatiamcigrapr
place of business f@efendant Glenmarlso jurisdiction is not apparent on such a theory here.

Moreover, nothing else in the record would allow the Court to conclud®#fahdant

Glenmark’saffiliation with Tennessee igscontinuous and systematic as to render it at home in



Tennessee. IDaimler AG v. Baumajthe Supreme Court discussatbther way to safy general
jurisdiction—an exceptional case@here “a corporatiofs operations in a forurother than its
formal place of incorporation or principal place of business may be so substadtial such a
nature as to render the corporation at home inState” 134 S. Ct. 746, 770 n.19 (2014)he
Daimler Court however limited this applicatiorof general jurisdiction to exceptional casss
stating that merel§doing businessin aforum state is not alone sufficient to subject a-resident
corporaion to general jurisdictiothere. See Daimler AG134 S. Ct. at 757.

Here, Plaintiffs Complainprovides a New Jersey address for Glenmark Deferidaygst
for service of process. (EQ¥Wo. 1, 2, 9.) OtherwisePlaintiff s Complaintmerely provides the
conclusory assertion that Defend&@ienmark producedr manufacturé Ropinrole, (d. at 1),
and ®ld it in Tennesseecausing harm to Plaintiff(See idat 4-5, 8.) No other contacts, ties, or
relations are asserted. Such allegatidmswever,do not create exceptional circumstances
sufficientto render Defendant at honie Tennesseand confer general jurisdiction Devault
Graves Agency V. SalingeXo. 2:15cv-02178STA-tmp, 2015 U.S. Dist. LEXIS 141672015
U.S. Dist. LEXIS 141671, at *311 (W.D. Tenn. Oct. 19, 2015)noting thatthe place of
incorporation and principal place of business are paradigm bases for generaltipmisdier a
corporation and that the placement of a product into the stream of commerce does notawarrant
determination that, based on those ties, the forum has general jurisdictiad@fendant) Thus,
the Court does not find that Plaintiff has met its burden of showing that this Courtrieaal ge
jurisdictionover DefendanGlenmark

Specific Jurisdiction

The Court also finds that Plaintiff has not sufficiently shown that this Court hasicspec

jurisdiction over Defendar&lenmark Cours employa*“threepart test for determining whether,



consistent with due process, a court may exercise specific persorditjiors (1)‘the defendant
must purposefullyavail himself of the privilege of acting in the forum state or causing a
consequence in the farustate’; (2) ‘the cause of actigmust]arise fom the defendatg activities
[with the forun};” and (3)'the acts of the defendant or consequences caused by the defendant must
have a substantial enough connection with the forum state to make the exercisdiofiqur over
the defendant reasonalile.Youn v. Track, In¢.324 F.3d 409, 418 (6th Cir. 200@)itations
omitted) “If any element is not present, personal jurisdiction may not be exefcNeé@HWest
Tenn, Inc. 2017 U.S. Dist. LEXIS 185662, at *12.

Plaintiff does not allege facts sufficient to show specific jurisdiction heraulsecthe
pleadings do not sufficiently establish purposeful availment. “In analyzing purpasailmhent,
the Sixth Circuit employs astream of commerce @uapproachthat requires more than simply
‘[tlhe placement of a product into the stream of commeccprove purposeful availment in the
forum state. Fleming v. Janssen Pharms., Int86 F. Supp. 3d 826, 83W.D. Tenn. 2016)
(quotingBridgeportMusic, Inc. v. Still N the Water Pud) 327 F.3d 472, 4780 (6th Cir. 2003)
(per curiam)(noting that an agreement permitting national distribution placing goods into the
stream of commerce is not thgus” factor, but an agreement requiring nationwid@ be the
“plus” factor sufficient for purposeful availment in each state covered by teeragnt). The
Court, then, must look t& additional conductof the defendant] ‘indicafing] an intent or
purpose to serve the market in the forum gidteBissell Homecare, Inc. v. PRC Induso. 1:13
cv-1182,2014 U.S. Dist. LEXIS 104919, at *22 (W.D. Mich. May 12, 2014) (quotisghi Metal
Indus. Co. v. Supec€t. of Cal, 480 U.S. 102, 112 (1987)).Factors to consider for thetream
of commerce plugest includg1) the defendaid direction or control over the flow of the product

into the forum; (2) the quantity of the defendamparticular product regularly flowing into the



forum; and (3) the distinctive features of the forum that connect itthwtproduct in questioi.
Fleming 186 F. Supp. 3d at 83¢uotingOne Media IP Ltd. v. S.A.A.R. $A22 F. Supp. 3d 705,
717 (M.D. Tenn. 2015)).

As stated above, Plaintif Complaint merely provides the conclusory assertion that
Defendant Glenmarlproducedor manufacture Ropinrole, (ECF No. 1, 1), andokl it in
Tennessee. |d. at 4-5, 8. The Complaint does not assert that Defendant Glenmark directed or
controlled the flow of Ropinirole into Tennessee, does abtiege any specific quantity of
Ropinirole regularly flowing into Tennesséather than that prescribed to Plaintitind does not
provide distinctive features of Tennessee that contwith Ropirirole. Plaintiff's bare assertion,
without more, does little to support a finding of purposeful availment h&sahi Metal Indus.
Co. v. Super. Ct. of Cak80 U.S. 102, 112 (198 Bissell Homecare, Inc2014 U.S. Dist. LEXIS
104919, at *23. Upon failing to satisfy the first profiglaintiff cannot meet the requisite showing
for specific jurisdiction regardless of whether the other prongs of the test afe Bissell
Homecare, Inc.2014 U.S. Dist. LEXIS 104919, &824. Giventhe above, the Court concludes
that personal jurisdictionver DefendantGlenmarkis lacking herefavaing dismissal without
prejudice.

C. Failure to State a ClainRule 12(b)(6)

Assuming,arguendo that subjecimatter and personal jurisdiction exist hetee Court
considershefollowing recommendations of tHdagistrate Judgg1) that Plaintiffs allegations
against DefendaWalgreens Co. qualify as a health care liability action, and accordinglygdshoul
be dismissed with prejudice for Plaintgffailure to satisfy the prguit notice and certification
requirements set forth in the Tennessee Health Care Liability' AEIGLA”), Tenn. Code Ann.

88§ 2926-115 through122 and (2) that Plaintif allegations againBiefendant&VestWard and

10



Glenmarkshould be dismissetbr failure to plead facts sufficient to state a clammder the
Tennessee BductsLiability Act (“TPLA”), Tenn. Code Ann. 88 29-28-101 through -1BCF
No. 59, 15-21.)TheCourt agrees.

Fed. R. Civ. P. 12(b)(6) provides for dismissal of a complaint that fails to statema cla
upon which relief can be grantedThe purpose oRule 12(b)(6) is to allow a defendant to test
whether, as a matter of law, the plaintiff is entitled to legal relief even ijweg alleged in the
complaint is trué. See Mayer v. Mylgd88 F.2d 635, 638 (6th Cir. 1993) (citiNgshiyama v.
DicksonCnty., Tenn.8l4 F.2d 277, 279 (6th Cir. 1987)). When evaluating a motion to dismiss
under Fed. R. Civ. P. 12(b)(6), the Court must determine whether the complaint allégesnsuf
factual matter, accepted as true, to state a claim to relief thauisilge on its faceAshcroft v.

Igbal, 556 U.S. 662, 678 (2009) (quotiBgll Atl. Corp. v. Twombly550 U.S. 544, 570 (2007))

A complaint must contain either direct or inferential allegations respecting alk ahéterial
elements necessary to sustaoovery under some viable legal thedBgll Atl. Corp. v. Twombly

550 U.S. 544, 562 (2007). “Conclusory allegations or legal conclusions masquerading as factual
allegations will not sufficé. Bishop v. Lucent Techs., In620 F.3d 516, 519 (6th Cir. 2008). The
factual allegations must be definite enoughraise a right to relief above the speculative lével.
Twombly 550 U.S. at 555. However, a complaint does not need detailed factual allegations to
survive dismissalld.

Walgreens Co.

The Court agrees with and adopts the Chief Magistrate Judge’s recommendation that
Plaintiff's claims aregovernedoy the THCLAandshould be dismissed with prejudice for failure
to show compliance with the pseiit notice and certification requirements gattherein This

case arises out of diversity jurisdicti@nd accordinglyJennessesubstantivéaw governs.See

11



Gasperini v. Ctr. for Humanities, In&618 U.S. 415, 427 (1996). The THCLA governs all health
careliability actions arising under Tennessee lafee Johnson v. United Stathl®. 2:16cv-
02126JTFdkv, 2017 U.S. Dist. LEXIS 217737, at *9 (W.D. Tenn. Mar. 31, 2017).

As noted by the Chief Magistrate Judgefdrse filing a health care liability actiom i
Tennesseea plaintiff must comply with the preuit notice and gooethith certification
requirements under the THCLATenn. Code Ann. 88 226-121, 122. Nothingin Plaintiff's
Complaintor the recorduggests thdte provided Walgreer3o.with anypre-suit notice favoring
dismis&l without prejudice. Moreover Plaintiff failed to file a certificate of good faith withis
Complaint, despitéhis caseequiringexpert testimony to establish malpracieasuant to Tenn.
Code Ann. 8§ 226-115. Tenn.Code Ann. § 226-115(a). Given the need for expert testimony
and Plaintiffs failure to file a certificate of good faith with & mplaint the Courtagrees with
and adopts the Magistrate’s recommendatibat Plaintiffs allegations againsDefendant
Walgreens Co. should be dismissed with prejudice pursuant to Rule 12(b)(6).

WestWards and Glenmarks Motions to Dismiss

The Chief Magistrate Judgecommendshat Plaintiff's claimsagainst Defendants West
Ward and Glenmark are governed by the TPLA ahduld be dismissed with prejudifer
Plaintiff' s failure toplead factsufficient to state a claim under the TPLAECF No. 59, 23-24.)
This Court agreewith and adoptshe Magistrates recommendation

First, Plaintiff s claimsthat Ropinrole “induced his heavy gambling” because the product
was designed defectivefgil. As an initial matter, Ropinirole is an FB&pproved medication,
(ECF No.53-3), and thus, is presumptively not defective or unreasonably dangerous under the
TPLA. SeeTenn. Code Ann. 8§ 228-104(a).Moreover, Plaintiff has not overoee this rebuttable

presumption. In his clains against Defendants We¥fard and Glenmarkn their capacity as

12



manufacturers, Plaintiff fails to allege any faswsficiently explaining howRopinirole’s design is
defective Instead, Plaintiff merely provides the conclusory assertion that Ralpimiduced his
gambling becausthe drug“wrongfully and negligently combined treatment for Reckless Legs
Syndrome with an irresponsible reductidriPtaintiff’s valuable and rational inhibitiofis(ECF
No. 60, 7 see alscECF No. 1,3.) Such a conclusory assertigninsufficient to state a claim
pursuant to Rule 12(b)(6Bishop 520 F.3d at 519'Conclusory allegations or legal conclusions
masquerading as factual allegations will not suffjce.Nonetheless, even if such allegations
sufficiently explain how Ropinirole’s design is defectifaintiff does not allegéactsshowing
thatthedefect in the drug design existed at the timeaftlany Defendarimanufacturéis control.
Brewer v. Mr. Heater, In¢No. 131330,2014 U.S. Dist. LEXIS 47471, at ¥@.D. Tenn. Apr.

7, 2014).

Similarly, the Court agrees with the Magistrat@ecommendation th&aintiff's failure
to-warn claims againddefendants WestVard and Glenmar&lso fail to state a claim upavhich
relief may be grantedAs noted above, a produdtability action for failure to warn requires that
the defendans failure to provide an adequate warning was the cause in fact and proximate cause
of the plaintiff s injury. Meyer v. Tapeswitch CorpNo. 3:14cv-01398,2017 U.S. Dist. LEXIS
18986at *25 (M.D. Tenn. Nov. 16, 2017)The only statemerbdged in Plaintiffs Complaint
concerning Plairiff ' s failureto-warn claims is the conclusory assertion ththe causes of [his]
losses were serious and substantial failures to warn[.] (ECF No. 1, 1.) The {Dormptherwise
devoid of any facts regarding Ropinirdewarnings. Such allegationsare insufficiently
conclusory andail to allege causation because they lack fi@sdemonstrate thddefendant’s

allegedfailure to provide an adequate warning was the cause in fact and proximatefdéese o

13



plaintiff's injury. See Meyer2017 U.S. Dist. LEXIS 189867, at *29 hus, Plaintiffs failureto-
warn claims also fail.

Objections

As an initial matter, Plaintiff does not object to Walgreen’s Motion to Dismissatioll
for Judgment on the Pleadings. (ECF No. 60, 1.)

As his ojection tothe Magistrate Judge Report and Recommendatiétaintiff lodges
the general objectiothat dismissal ofRopinirole producers WedWard and Glenmark was

improper. [d.at3.) Providing more specifics for hif@ction, Plaintiff states the following:

a. The ruling does not deal with what constitutes an effective warning.

b. The Judge did not address the [alleged] increases in financial gambling
losses whildPlaintiff] took Ropinirole.

C. The Judge does not address the possible confusion in Dr. Schriner
preription order regarding the weight of the Ropinirole dosage.

d. There was confusion among opposing attorneys, who wrongfully assumed

that Plaintiff, when he started gambling, should have known that Ropinirole
was the cause of gambling.

(Id. at3.)

Plaintiff also adds the following facts and/or conclusions:
[Plaintiff] does not remember effective specific warnings about [R]ageiand
gambling when he started [R]opinirole in 2010[.]”
In 2017], Plaintiff] checked and saw a short reference to [R]opinirole and gambling
stated briefly in the Ropinirole instructions. However, they were scanty and

sandwiched in among myriads of other warnings. He does not recall any effective
warnings such as a skull and crossbones to warn of any danger.

(Id.at2.)

The Court finds that Plaintifs Objections should be denied. First, Plaintiff has waived
any argument submitted in ibjections by his failure to respond to the original Motigviatson
v. Rentenbach Ehg Co, No. 3:09€V-150,2013 U.S. Dist. LEXIS 440982 (E.D. Tenn. Mar.

28, 2013).Moreover, this Court need not consider the merits of Plain@ifections, as they are

14



untimely, Anders v. Shelby CtyNo. 16¢cv-02775SHM-cgg 2017 U.S. Dist. LEXIS 14702%t

*9 (W.D. Tenn. Sept. 12, 2017)Compare28 U.S.C. § 636(b)(1)(C) (allowing a fourteen (14)
day period for the filing of objections to a magistrate’s proposed findings and recoolaiines),
with ECF No. 59 (Report and Recommendation entered October 3, 20UBECF No. 60
(Objections filed on ©tober22, 2018).

Nonetheless, assumingrguendo the Court finds thatipon considering the merits of
Plaintiff s design defect claisnn light of his Objections and additional factual assertions, the
claims still fail. Once the legal conclusions Piaintiff' s design defect claisrare stripped away,
there is little, if any, substance left to the allegations. Here, Plaafigfies he wasjured by
excessive gamblingThe only allegation tending to describe a defect or dangerous condition is
thattheRopinirole ‘wrongfully and negligently combined treatment for Reckless Legs Syrelr
with an irresponsible reduction of Plaintdfvaluable and rational inhibitiofis(ECF No. 60, 7.)
Such allegationsgiven their conclusory naturare insufficientto show a defective design or
dangerous condition. Moreover, Plaintififlegations fail tcasserthat the defect existed at the
time the product lefany Defendarimanufacturés controlor show a causal link between any
design defect and his injuries. Thus, Plaitgtifbjections do not change the Cosrrtonclusion
on his design defect claims.

Lastly, the Court finds that Plaintiff objections regarding hiilure-to-warn claimsdo
not change the Coust determination that the clainfgil. The only statement in Plaintif§
Complaint regarding his failw®-warn claims against Defendants Wegard and Glenmark is
the assertion thdtthe causes of [his] losses were serious and substantial failuWartg.]’
Although Plaintiff, through his objections, submatditional fact®n the issugPlaintiff still does

not sufficiently show how anyailure to warnwas the causen fact and proximate cause of

15



Plaintiff's alleged injury.In fact, Plaintiff does not allege that he read or attempted thaen
warnings on or related to the Ropinirole when it was provided to 8&e.Meyer2017 U.S. Dist.
LEXIS 189867, at *25.Instead, Plaintiff asserts that he “does not remember effective specific
warnings about [R]opinirole and gambling when he started [R]opinirole in 2010[.]” KeCBO,

2.) Such additionaallegationsare insufficient to showhat any Defendant breachedsiduty to
provide an adequate warning ath@t said failurevas the cause in fact and proximate cause of
Plaintiff's injury. Accordingly, Plaintiffs Objections do not cure the deficiencies of his failure
to-warn claims. Thus, the Court finds it should DENY Plaintiff’'s Objections.

For the reasons above, the Court finds that Pldisitfaims against Defenda@lenmark,
WestWard Pharmaceuticals Corp., and Walgreens Co. should be DISMISSED in theiy entiret
with prejudice for failure to state a claim pursuant to Federal Rule of GogeBure 12(b)(6).

V. CONCLUSION

Upon de novoreview, the Court herebYADOPTS the Magistrate Judge Report and
Recommendation t&RANT DefendantGlenmark’sMotion to Dismiss,Defendant Walgreen
Co.s Motion to Dismiss and/or Motion for Judgment on the Pleadings,Defdndant West
Wards Motion to Dismiss DENIES Plaintiffs Objections; and DISMISSES Plaintiff’s

Complaint with prejudice in its entirety pursuant to Fed. R. Civ. P. 12(b)(6).

IT IS SO ORDERED on this 4th day oMarch2019.

s/John T. Fowlkes, Jr.
John T. Fowlkes, Jr.
United States District Judge
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