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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF TENNESSEE
WESTERN DIVISION

RAYMOND JAMES & ASSOCS,, INC.,
Plaintiff,
V. Case No. 2:£8-02104-JTFtmp

50 NORTH FRONT ST. TN, LLC,

Defendant.

N N N N N N N N

ORDER ADOPTING THE MAGISTRATE JUDGE'S REPORT AND
RECOMMENDATION AND GRANTING DEFENDANT'S MOTION TO DISMISS

Plaintiff Raymond James & Associates, Inc. (“Plaintiff” orJ&R) filed a First Amended
Complaint(“complaint”) on May 29, 20&. (ECF No. 41.Before the Court iBefendant 50 North
Front St. TN, LLC’s (hereinafter “Landlord”) Motion to DismiBJA’s complaint for failure to
state a claim under Fed. R. Civ. P. 12(b)(6), which was filed on June 29, 2018. (ECF R3JA54.)
filed a Response in Opposition to the Motion on July 26, 2018, (ECF No. 70), and Landlord filed
its Reply on August 9, 2018 (ECF No. 76). The Court referred the Motibie Magistrate Judge
for report and recommendation, pursuant to 28 U.S.C. § 636. (ECIBHpThe Magistrate Judge
entered a Rapt and Recommendation (‘R R.”) on February 20, 2020ecommenihg that the
Court grant Landlord’s Motion to Dismiss in its entirety. (ECF No. 3@JA timely filed
objections to the R. & R. (ECF No. 31Qgndlord filed a response to those objecti(iEBSF No.

317), and RJA subsequently filed its reply (ECF No. 321).
For the following reasons, the Court finds that the R. & R. should be ADOPTED and

Landlord’s Motion to Dismis&RANTED.
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FINDINGS OF FACT

In hisR. & R., theMagistrate Judgprovidesand this Court adopts and incorporates, proposed
findings of fact in this case. (ECF No. 301, 1-8.)

LEGAL STANDARD

Congress passed 28 U.S.C. 8§ 636(b) “to relieve some of the burden on the federal courts by
permitting the assignment of certain district court duties to magistrateged States v. Curtjis
237 F.3d 598, 602 (6th Cir. 2001). Pursuant to the provision, magistrate judges may hear and
determine any pretrial matter pending before the Court, except various dispositisasn28
U.S.C. 8§ 636(b)(1)(A). Regarding those excepted dispositive motions, magistrate judgé$ may s
hear and submit to the district court proposed findings of fact and recommendations fotioiisposi
28 U.S.C. 8§ 636(b)(1)(B). Upon hearing a pending mattee fmagistrate judge must enter a
recommended disposition, including, if appropriate, proposed findings of fact.” Fed. R. Civ. P.
72(b)(1); see alsoBaker v. Petersqn67 F. App’x 308, 310 (6th Cir. 2003). Any party who
disagrees with a magistrajedges proposed findings and recommendation may file written
objections to the report and recommendation. Fed. R. Civ. P. 72(b)(2).

Thestandard of review that is applied by the district court depends on the nature of tihe matte
considered by the magistrate judggeeBaker, 67 F. App’x at 310 (citations omitted) (“A district
court normally applies a ‘clearly erroneous or contrary to law’ standard of refoew
nondispositive preliminary measures. A district court must review dispositivemsainder the
de novacstandard.”). Upon review of the evidence, the district court may accept, rejewiddy
the proposed findings or recommendations of the magistrate jiige:n v. Bl. of Educ, 47 F.
Supp. 3d 665, 674 (W.D. Tenn. 201¢Be als@8 U.S.C. 8 636(b)(1). The court “may also receive

further evidence or recommit the matter to the [m]agistrate [jjudge with itisttra¢ Moses V.
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Gardner, No. 2:14cv-2706-SHL-dkv, 2015 U.S. Dist. LEXIS 29701, at *3 (W.D. Tenn. Mar. 11,
2015). A district judge should adopt the findings and rulings of the magistrate judge to which no
specific objection is filedBrown 47 F. Supp. 3d at 674.
ANALYSI S

This is abreach oftontractand tortcase Before turning to thgarties’ contract (théLeasé)
to assesshe merits ofthe complaint, the R. & R. addressed RJA’s argument that Landlord’s
Motion to Dismiss should be denied as untimélCF Nos. 70, 5 & 301, 101.) TheR. & R.
found that although Landlord’s Motion was filed late, it should be accepted by the Court because
a diligent party could not have reasonably met the filing deadline under the same cimcasista
(ECF No. 301, 11{citing E.E.O.C. v. kHaul Intl, Inc., 286 F.R.D. 322, 325 (W.D. Tenn. 201L2)
The Court agreesnd in the absence of any objection by RJA, the R. & R.’s findiagapted,
and Landlord’Motion is accepted as timely.

|.  Breach of Contract Claim

The Parties agree that Tennessee law goveeisdispute. (ECF No. 54 n5) (citing ECF
No. 411.) See Solo v. United Parcel Serv..(&19 F.3d 788, 794 (6th Cir. 2016\ federal court
sitting in diversity applies the choice of law provisions of the fortates). They also agree that
Sections 10, 11(e), and 11(f) of the Lease are the central provisions at issue ire thiglaasjuire
the Court’s interpretation. (ECF Nos.-4154, & 70.)Theparties contest the R. & R.&pplication
but notits summary of the general rules of contraonstruction, and theggree that the rules
apply to the Court'snterpretatiorof the Leasen this case(ECF No. 301, 12-14.)

“The cardinal rule in the construction of contracts is to ascertain the intdwet pdrties.”Am.
Senior Dev., L.L.C. v. Parkside of Collierville, L.L,.@02 FedAppx. 890, 893 (6th Cir. 2004)

As the R. & R. notes, the best evidence ofghdies’intentcan be found by looking at the plain
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meaning of the tex{ECF No. 301, 12) (tihg Allstate Ins. Co. v. Watspi95 S.W.3d 609, 611
(Tenn. 200%. Ascertaining a contract’s plain meaning requires its provisions to be “read together
to give meaning to the document as a whole” and construed in a way that promotes consistency
among its parts.ld.) (quotingMaggart v. Almany Realtors, Inc259 S.W.3d 700, 705 (Tenn.
2008)) Adkins v. Bluegrass Estates, In860 S.W.3d 404, 411 (Tenn. Ct. App. 2Dp11

The R. &. R. also highlights the established specificover-generdl rule which states:
“[W]here there are, in a contract, both general and special provisions relatingaonth¢hing,
the special provisions controrhus, where there is uncertainty between general and specific
provisions, the specific provisions ordinarily qualify the meaning of the general provisions,
although this is not universally or necessarily 6dcke Cty. Bd. of Highway Comm'rs v. Newport
Utilities Bd., 690 S.W.2d 231, 237 (Tenn. 1985). The R. & R. correctly relies on these principles
of contractinterpretationto garner an understanding of the Legseerally, andhe interplay
between Sections 10, 11(e), and li(fparticular

A. Interpreting the Operative Lease Provisions

The entire complaint cabetraced to thredroadobligations Landlord has under the Lease,
which RJA claimsLandlord failed to meet-or ease of reference, the R. & R. separtiese
commitmentsnto two categorie# titles the ‘generalbuilding maintenance provisions” atite
“services provision$ First, inder the maintenanceprovisionsfound in Section 10which the
Lease titles “Maintenance and Repalrédndlord agree® “maintain and operate the Building” at
both the “Current Standard” and the same standard of “Comparable Buildings.” (ECF Na. 301, 2
3) (quoting ECF No. 411, 34) Lease § 1! The second obligation, whichfisund in Section

10,is the Landlord’s agreement to “make such improvements, repairs or replasanemiy be

! Hereinafter, all references to the Lease will be cited directly from the congeltithich was provided as an
attachment to Plaintiffs Amended Complaint. (ECF No-.141

4
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necessary to maintain the Building Systems serving the Besf@t the same “Current” and
“Comparable” building standardd.ease 8§ 10)This includes the building’s exterior and structural
portions, as well as its “Common Areas” such as the lobby, restraochglevat®. (Lease 88 10

& 1(t)). Landlord’s thirdobligationrelevant to RJA’s complaimvhich was dubbed thesérvices

provision” by the R. & R., is to “furnish Tenant . . . the following services . . . in no less than the
Current Standard: . . . (iv) elevator service at the times and frequency reasonabgd réaquir
normal business use of the Premises and security services fahe Building . . . .” (Lease §

11(a)). The Lease titlethis Section “Services provided by Landlord.d)
i.  Section D

After describing Landlord’s obligation to maintain and repaitdhitling according to certain
standards, Section 10 of the Lease indicates ttiage maintenance and repairs “shall be at
Landlord’s expense, unless the need for such maintenance or vegmagaused by the negligence
or willful misconduct of Tenant . . . in which evehenant shall reimburse Landlord for the cost
of such maintenance or repairs . . . .” (Lease 8 10). In other words, unless Teoagh iisrown
negligence or willful misonduct, ceates a need for maintenance or reptrthe building
Landlord mustbearthe expense necessary maintain and repair the buildingg a manner
commensuratevith the currentandcomparable building standa@ Despite Plaintiff's attempts
to extract specifistandaloneremediedor itselffrom Section 10, arguments thatl be discussed
more fully in the paragraphs to follow, nothing in the texpportghatassertionMoreover, the

Court’s plain reading rewats thatSection 10 placdsnits on Tenant’'sconduct—givinga remedy

2 Section 11(a) explicitly imputes the cost of any abstamdard maintenance improvements to the Tenant, not the
Landlord stating:“Landlord shall nobe responsible for cleaning or maintaining any Above Standard improvements
or Above Standard fixtures in the Premises; Tersduall, at Tenant's expense, be responsible foniclgaand
maintaining any Above Standard improvements or Above Staffidauces, including Above Standard Tenant Work,
defined below, and Above Standard Initial Improvements, in the Preinjsease § 11(a)).

5
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to Landlord in the event Tenant acts in violation of the agreementcauses the need for
maintenance or repairs throughgligerce or willful misconductAs the R. & R. concludeshe
provisions in Sectiod0speakio Landlord’s maintenance and repaligations generallyhut do
not providespecificremediedor RJA in the event Landlord fails to maintain or repair the building
according to the requisite standards. (ECF No. 301, 14.)
ii.  Section 11
In contrast, Section 1i$ much more specific. tescribesvhat standard of elevator operation

the Parties agree tm@ gives RJA two remedies, or ways it can recanehe event the elevators
fail to function and Landlord fails tperformas agreedThese remedies are rent abatement and
selthelp. The service provision quoted above, outlines Landlord’s general obligation to provide
elevator service “at the times and frequency reasonably required for normal busmegshe
[leased] Premises(Lease § 11(3) However, subsections (e) and (f) significantly curtail RJA’s
ability to recover against Landlord flwss d services otack of maintenanceSection 11(e) of the
Lease begins:

Landlord shall not be liable for any damages directly or indirectly resulting from,

nor shallany Rem be abated (except as otherwise provided below) by reason of,

the installation,useor interruption of use of angquipment in connection with

furnishing any of the foregoing services, or failure to furnish or delay in furnishing

any such servicexcept when such failure or delay is caused by the gross

negligence or willful misconduct of Landlord. The failure to furnish aogh

services shall not be construed as an eviction of Tenant or relieve Tenant from any

of its obligations under this Lease.
(Lease § 11(&) Notwithstanding this broad protection for Landlord, the Lease still provides rent
abatement and sdftfelp as remedies RJA can use to recagainst Landlordunder certain
circumstancesSection 11(e) goes on to explain tRalA may abate its rent ifandlordfails to

provideany “Essential Service” or perform maintenance or repdith®@common &easor leased

premises(ld.) The Lease defines Essential Sentwénclude, among other things, HVAC, water,
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sewage, and a minimum of one freight or passenger elevator capable of gracihss to RJA’s
leased premisesld.) A significant caveat hereffecting RJA’s claim, is that rent abatement is
only available if Landlor@ failure to provide Essential Servigesr to abide by its maintenance
and repair obligationgenders the leasl premises “substantially unusabfet a period of five
consecutive business days aftandlordreceiveswritten notice from RJA of sucfailures.(ld.)
As the R. & R. foungdand RJAtacitly admits® “the complaint is devoid of allegations” thaere
were no working elevators for a period of five consecutive businesscdpgble of accessing
RJA’s leases floorgdECF 301, 29. Therefore, rent abatement for lack of elevator service is a
remedy under the Lease, but it is not available to BddauseRJA did notallegefailure of an
Essential Service

In subsection (f) HeLease also providessalfhelpremedyin the event of a “Critical Failuré
which occursf Landlord “fail[s] to provide any service or perform any maintenance or repair”
thatis “expressly required . . . under the terms of this Lease’aamal result; Tenant’s use of a
material portion of th¢leased Premises is materially and adversely impair€tease § 11(f)).
RJA may engage in sdfielp—i.e. cure theCritical Failure itself and seek reimbursemdmm
Landlord for theeasonable cost of the curéf Landlord “fails to commence to restore” a required
service or to “perform such maintenance or repair” within two (2) business fieyseaeiving
written notice fromRJA that thefailure exists (Id.) However, RJA does not claim that it engaged

in selfhelp and thus, it cannot utilize this second remedy to recover against Landlord.

3 Confronting this conclusion by the Magistrate Judge, RJA contends that its “entitienada#tement [] does not
hinge on whether there was such a failure of Essential Services,” but ratherfgim its allegations that Landlord
acted with negligence or willful misconduct. (ECF No. 310, 19.) BiBénallegation of Landlord’gort liability will

be addressed below, but it is clear to the Court that RJA offers no objection to the 'Rfi&ding that the complaint
does not allege a failure BfsentialServices.
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iii.  The Interplay BetweerSections 10 & 11
After comparingthe relevanprovisions sideby-side, as the Court has just done, the R. & R.
foundthat Sections 10 and 11 articulate the same maintenance, repair, and servicdsstanda
with differing levels of specificityas follows: Section 10 uses general terms to descrilee th
standard, whereasSection 11 includes specific language to describe what remedies are available
to RJAunderdifferent circumstances. (ECF No. 310, 14.) Employing the spamifcgeneral
rule of contract interpretation, the R. &. &terminedhat “[tlhe services provision[, in Section
11,] unambiguously establishes the scope of Raymond Jhnggsts and remedies for breach
based on a failure to maintain the elevatorkl”’) (As a result, the R. &. R. concluglthat the
general maintenance provisions in Section 10, which do not provide RJA remedies for Landlord
breach, should not govern over the more specific language of Sectiod. LT He Court agrees.
RJA objectsto the R. & R'’s use of he specifieovergeneal rulefor two reasons. First, RJIA
asserts that th canon of construction is “plainly inapplicable” because Sectiis Ino less
specific than Section1l (ECF No. 310, 17.%econdRJA contends that to the extent Sections 10
and 11 contain more general and more specific provisions, respectively, the languapm is
conflict and thus, the specifmvergeneral rule should not be applietd.) (citing Mark VIi
Transp. Co. v. Responsive Trucking,.Jl889 S.W.3d 643, 648 (Tenn. Ct. App. 20@8clinng
to apply the doctrine where the “two provisions are not in conflided). support, RJA points to
the fact that Section 10 “goes to great lengths to define” the Current and Comgariddileg
Standardsit imposes a dual maintenance and operatiobkgation on Landlord with respect to
the building itself, and imposes an independent obligation on Landlord with respect to the building
systems.|fl. at 16.)Further,RJA argues that Section 11, by contrast, “says nothing at all about

[Landlord]’'s dual maintenance and operation obligation,” whiclctmeplaintspecifically alleges
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Landlord breachedld.) In RJA’s view,the complaint puts both Sections 10 and 11 at issue but
the R. & R. “ignores all of Section 10’s terms as ‘more general’ andhkasingless.”Il. at 16
17.)

The Courtis unpersuaded by RJA’s arguméeicausét convolutes both thext of the Lease
and the R. & R.’gonclusionAs detailed above, the R. & R. applied the spedfiergeneral rule
to resolve the issue oémediesSection 10articulatesgeneralstandardgor the building and its
systems that RJA can expect Landlord to provide. HowevegxheftSection 10 is silent on what
remedies are available to RJA in the event Landlord fails to maintain or repaiilthedandits
systemsas promised-a claim that in one form or anothpervade®RJA’s complaintif the Lease
endedwith Section 10there might bea question of whether and to what extent RJA can hold
Landlord liable for failing to abide by its maintenance and repair obligation$Sdation 11does
not leave that question ope&rhen the Court follows its mandate aomhsiders the Lease as a
whole.Maggart 259 S.W.3d at 705.

From this requiredwhole-kaseperspectivesome conflictor uncertaing between the two
provisionscomes into view, as the R. & R. identified. Sectionpt@vides general maintenance
standardd.andlord musimeet butmakes no mention aemediedor RJA Section 11 then adds
service requirements to Landlord’s list of obligations, and gives RJA two resnecha usender
specific circumstancesi.e., in the event Landlord fails to provide a service, or maintain and repair
the buildingin a way that causes thessof an EssentialService or results in &ritical Failure.
(Leases 11(a) (e) & (f)). Whether this difference between the provisions is described as a ¢onflict
or merely an area of uncertaings Landlord argues (ECF No, 317,,16}s clear that Tennessee

law supports the application of the speetiergeneral rulehere because the specific language
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of Section 11 qualifies the meaning of the general language in SectiGod Cty.690 S.W.2d
at237.

Despite RJA’sbelief that this conclusion was “tonsidered™dy the R. & R.,and “defies
logical reasoning(ECF No. 310, 4), the Court disagrees and fitnds the interpretation which
follows, makes sens&he exculpatory clause Section 11(elimits whatoptions forrecoveryare
available to RJAprovidng: “Landlord shall not be liable for any damages directly or indirectly
resulting from, nor shall any Rent be abated (except as otherwise provided.belexeept when
[] a [maintenance or services$dilure or delay is caused by the gross negligence or willful
misconduct of Landlord.” (Lease 8 11(e)). Notwithstanding allegations of gross meglige
willful misconduct, ascenariothat will be discussed in the following siect, the Lease clearly
limits RJA’s recovery toent abatement and sélélp, after explicitly prohibiting Tenantfrom
recovering against Landlord for damages directly or indirezdlysed byLandlord’sfailure to
provide requiredmaintenanceor servicesAlthough RJA’s ability to recover is limited, such
limitation is a reasonable outcomewlhat RJA described dbard-fought negotiationsbetween
the parties,which resulted ifadvantageousterms for RJA. ECF Nos. 310, 3l 841.6). RJA’s
consternation ahow the Lease terms severely limit its recovégs no bearing on the Court’s
interpretation. Th€ourtwill not rewrite contracts that may bealtlvised in retrospedtVilson v.
Scott 672 S.W.2d 782, 786 (Tenn. Ct. App. 1984).

Further, RJA alleges that Landlord is liable for failing to modernize the elevadarkit
critiques the R. & R. for glossing over the maintenance provisions in Sectiandll®oking

instead to Section 11 for what remedies are available to RRHECF Nos. 41:29 & e.g. 310,.4)

4 The complaint alleges, “the gnivay for Landlord to provide elevator service that is both reliable and-safd
which complies with the Leaseis to modernize, upgrade, overhaul and/or replace the elevator system irowhole
part.” (ECF No. 41:29.)

10



Case 2:18-cv-02104-JTF-tmp Document 339 Filed 07/30/20 Page 11 of 29 PagelD 6840

However, as Landlord poisibut, this argument igmes the fact thdtandlord’s obligations under
Section 10, as they pertain to the elevatexsstto ensure thaRJA receives elevat@ervice that
is, transportation by elevator to ilsased premisesnot access to elevators that are necessarily
modernized (ECF No. 317, 15.) It makes sense then, that the remedies available, i A
event Landlord fails to providedequate elevator servia@an befound in the service provisioof
Section 11.1¢.) In other words, it's a lack of maintenance or repair by Landlord under Section 10,
that can lead to a loss of elevator service, for which iR@precover undespecificcircumstances
articulated in Section 11

The Courtadopts theR. & R.’s conclwsion thatthe service provision in Section 11 clearly
establishes the scope of RJA'’s available rights and remedies under theHaa@asg.determined
that RA is not entitled to recover under either of the remedies provided by the Lease, the
Court now considers wheth&JA can recover money damagesder its claim foribreach of
contract

B. Money Damages

Setting aside its failure to properly invoke either of the remedies provided bgrSetiRIA
objects to the R. & R.’s finding tha¢nt abatement and sdiélp are RJA’s exclusive means of
recovery RJA argueshat beyond thse tworemediesSection 1lalsoallows RJA to recover
money damage®r Landlord’s“gross negligence or willful misconduct” under the LedB€F
No. 310, 10.)Specifically, RJA claims that the language in Section IH@licitly allows [RIA]
to recover money damages if Landlord has breached the services portion of the Lease in a
sufficiently culpable way (ECF No. 310, %) (emphasis innginal). This is the basis of RJA’s
claim for money damages. According to RJA, the complaint allegesalia thatLandlordwas

grossly negligent or intentional in its failure to provide adegekeatorservice which satisfes

11
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therequirements forraalternative patho recovery under the Leasapart from thewo explicit
remedies of rent abatement and-$efp. (ECF No. 310, 10.)

The R. & R.consideredhis alternative remedy theory but disagreed, finding instbatithe
tort-basedanguage in Section 11(e), prohibiting Landlord from engagirggossly negligent or
willful misconduct is astandardiability carveout meant tdimit Landlord’s impunity under the
Lease’sexculpatory claus¢ECF No. 301, 15.) A common principle of public policy shared by
most states, including Tennessisghat parties are prohibitétbm contracting away liability for
negligencerecklessness, or intentional wrongdoi@gpeland v. Healthsouth/Methodist Rehab.
Hosp., LR 565 S.W.3d 260, 270 (TenR018) €iting Restatement (Second) of Contracts § 195
(1981). Thus, as the R. & R. explainedHility carveoutsare used tdimit tortiousconduct, but
do not goverra party’sintentional nonperformance under a contthat is motivated by financial
seltinterest (ECF No. 301, 15) (citingvietro. Life Ins. Co. v. Noble Lowndes Int'l, In643
N.E.2d 504, 508 (N.Y. 199%)Gross negligence and willful misconduct are tort concepts, which
are generally unrelated boeachof contract SeeGlobe Ref. Co. v. Landa Cotton Oil Cb90 U.S.
540, 544, 23 S. Ct. 754, 755 (19@3f a contract is broken, the measure of damages gignes
the same, whatever the cause of the bréachhe R. & R. concluded thédft]here is no logical
reason for two sophisticated parties to treat intentional or grossly negligentdsedaontract
differently than other breaches.” (ECF Nos. 301, 17.)

RJA objects tothis interpretation arguing that itgives Plaintiff “no right to recover money
damages for Landlord’s breaeimno matter how culpable Landlord’s conduct may biel” &t 5 &

7.) The Court finds, howeverthat RJA’s repeated emphasis of fissition on this poirt

5> Seee.g.(ld. at 1) (describinghe R. & R. as concluding that the Lease “provides no right to damages due to the
appalling condition of the Tower’s elevators”)d.(at 3) (‘The Report’'s construction of the Lease. leads to an
absurd and plainly erroneous result, namely, R@tmondlames has no remedy in damages for breach, irrespective

12
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oversimplifies the R. & R.’s conclusion amlls the MagistrateJudgés interpretation out of
context, beyond the facts that were presented in the complaint.
I.  RJA’s Hybrid Interpretation

RJA’s claim for money damagésough the alternative remedy theory discussed above, relies
onwhat amounts ta hybrid interpretation of the traditional tort and breach of contractepts
identified by the R. & R. In response to the Magistdaidgés finding that no logical reasaxists
for sophisticated parties to agree to this typeudpability-basedcontract provision, RJA argues
that sophisticated parties ukeightened standardd culpability, such as gross negligende
govern their contractsather tharrelying solely a strict liability. (ECF No. 310, 9.) RJAlaims,
as one examplehat these culpability standards are usefulongterm contractsnvolving
performance obligations because they prevent either party from suintaftwertentoreaches.

(Id.)

It is unclear to what extent the R. & R. denies the existence of this hybrid methodlgeneral
becausdhe concept was not fully presented until RJA filedoitgections.The Court finds that
whether the Magistratdudge acknowledged the existence of this hybrid model has no bearing on
the Motion now under consideration beca&&k hasnot shown thait existsor hasotherwise
been recognizeoh Tennessed-or support, RJA cites cases from Missouri, California, and New
York but offers only one from Tennessee, whathtes that undearinciples of agency law, an
agent is not entitled to earn prior commission i itoundthat he willfully breached the purchase
contract(ECF No. 310, 9)Williams v. JE&T, Ing 1991 WL 149732, at *1 (Tenn. Ct. App. Aug.

9, 1991)(citing Restatement of Agency 2nd 8§ 458one of these casessist the Court with the

of the level of culpability of.andlord’s conduct); (Id. at 5) (“The Report, however, effectively reads the parties’
culpability requiremendut of the Lease-and with it, Raymond James’s corresponding right to money darfjages.

13
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interpretation issue at hand. In addition to its apparent lack of existence in Tenneésd® Rot
& R. and Landlord provide other persuasive reagonse discussed below, farhy RJA’s hybrid
interpretation should not be followadthis instanceSimply put, the Court does not find evidence
that culpability standards for breach are enforceable in Tennessee, and exearit gnforceable,
the Court does not find, based on its plain reading of the Lease, that the parties ie ihiendsd

to be bound by such an agreement.

In Copelandthe caseelied on by the R. &. R. for its application of the carveout princtpke,
Tennessee Supreme Courtchiiatparties may contract away their tort liabilliyt in order to do
so, the exculpatory language must be “clear, unambiguous, and unmistakahj&so clear and
understandable that an ordinary and knowledgeable person will know what he oiositetiog
away.” Copeland 565 S.W.3dat 273-74.As part of its objection, RJA criticizes the R. &. R for
“read[ing] the parties’ culpability requirement out of the LeagECF No.310, 6) Far from
ignoring the parties’ culpability requirementie R.& R. recognized thablending the general
legal principles ofort liability andbreach otontractinto the hybrid modelasadvocated by RJA,
would besucha “major deviation from ordinary contract principle$iat it is implausible the
parties would have expressed it “in this roundabout fashion.” (ECF No. 301, 16.) The Court agrees,
particularly in light ofCopeland whichheldthata contracmust be unambiguous its language
if the partieswish to stray fom general principles and public policigstort liability. Copeland
565 S.W.3cat 273-74.

Section 11(e) protects Landlord from liability fdirect or indirecdamageso Tenant caused
by Landlord’s*failure to furnish or delay in furnishing” any reged service “except when such
failure or delay is caused by the gross negligence or willful misconduct of Landlbedse §

11(e)).As will be discussetbelow; this provision does not providenguageabsolving Landlord
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of all liability for gross negligence or willful miscondu@uch an interpretatiois unwarranted
Despite RJA’sargumento the contrary,Hisis clearlynot what the R. & Rconcluded nor how
the Court interprets the Lease.
ii.  Interpreting the Negligence Clause as a Liiity Carveout

Declining to follow RJA’s hybrid interpretation of the negligence clause, the Court now
considers how the R. & R.’s liability carveout interpretaisable to withstan®JA'’s contention
that theR. & R.’s interpretationof the Leaseggives RJA “no remedy in damages for breach,
irrespective of the level of culpability of Landlord’s condudECF No. 310, 3.) The Court
disagreesvith this characterization of the Magistratedgés findings More accuratelythe R. &
R. recognizeghatthe Leasgrevents Landlord from committing intentional torts with impunity
while still considering the “painstakingly detailed” remediest are provided by the Leasand
available to RJA. (ECF No. 301, 17.)

The implicatiors of the Court’srelianceon the specifieovergeneral rulen its interpretation
of the Leasgnow come into full force. RJA may only recover against Landlord for its failure to
provide maintenance or services under Sections 10 and 11, by using eithetwad thenedies
foundin Sections 11(e) and 11(f). Specifically, RJA must show a log&ssentialService or a
Critical Failure caused by Landlord’s acts or omissions in ordezdeive rent abatement or self
help reimbursementThere is no alternative path RJA can use to recover money damages for
Landlord’s breach of the contract. However, this does not mean that the negligencdsclause
meaninglessor that Landlord can escape liability for its gross negligence or willful misconduct.
On the contrary, a plain reading of the provision shows that, despite its language exculpating

Landlord from liability for damages caused by certain maintenance and seigesf the
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negligence clausexplicitly protects RJA from Landlord’s tortious conduct, serving its purpose as
a liability carveout.

The R. & R. explains this further by providirghypothetical scenarito demonstrate why
interpreting the negligence clause as anything other than a liability carveach as a culpability
standard to regulate conduct under the Leasergied by RJIA—is incosistentwith the specific
remediesand associated notice requiremegisimerated in Section 1TheR. & R. explainsas
follows:

The contract’'s selhelp remedy requires Raymond James to provide 50 North

notice of a critical failure before attempting to fix the problem itself. Presiymab

[according to RJA'snterpretatior)] after providing such notice, if 50 North failed

to cure the critical failure, Raymond James would have a strong argument that 50

North was intentionally, or grossly negligenikic], breaching the agreemeifit.

Raymond James could then bring a breach of contract claim against 50 North for

money damages, the séiélp remedy would short circuit midway through and

would be rendered meaningless.
(ECF No. 301, 17.As this example shows, the rent abatement anehséifremedies in Section
11, which clearly limit RJA’s recoveryyould be entirely avoidable and thus, meaningless, if RJIA
waspermitted to obtain money damadssshowing that Landlord either willfully or negligently
failed to provideagreedto maintenance and servicd®ecognizing this third path to recovery
would createnconsistentesults, enabling RJA to recover money damages for conduct the Lease
explicitly states can only be remedied through rent abatement dreteléfter showing a loss of
Essential Services or a Critical failufehese aréetailed thresholds, which, as the R. & R. found,
plainly demonstrate the parties’ intent to make damages less accggsitfieNo. 301, 17.RJA
argues for an interpretation that usurps these requirements. Thed€dlumes to reach such a
conclusion.

Instead, the Court finds thdhe interpretationprovided by the R. & Rharmonizes the

requirements and protections placed on both parties by Sectibaridlord’s general impunity is
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limited both by the two remedies available to RJA, and by the prohibition against Landios$s g
negigence and willful misconducSee Adkins v. Bluegrass Estates,,|I860 S.W.3d 404, 411
(Tenn. Ct. App. 2011) (“All provisions of [a] contract should be construed in harmony with each
other to promote consistency and avoid repugnancy among the various contract provisions.”). In
other words, Landlord is immune from liability for maintenance or service failuressuRJA
shows that it suffered loss of an Essential Service or Critical Failure and,istiitied talamages
through the two available remediof rent abatement and sélélp.

The Lease also provides RJA the ability to recover money damatgpesifriandlords gross
negligenceor willful misconductcausesa lossor delay of promised services. (Lease § 11(m)).
this way only, the Leasetechnically provides an additiongbath to reover damages against
Landlord apart from rent abatement and-kelp.® Althoughthis means of recovenprotecting
against Landlords’ intentional torts not the remedy RJA imagines in geadings the Court
finds that it is necessaty directly acknowledge here in ordier answeRJA’s objectionghat,
under the R. & R.’s interpretation, Landlord is immune fadhfiability regardless of conducfs
explained above, the negligence clause is not meaningless, but it does not give RJA amavenue t
recover money damages for Landlord’s ‘sufficiently culpable’ breach of contract

RJA objects to this analysis with ggdothetical of its own. What happens, RJA posits, when
Landlord is providingessentialServices—i.e., at least one elevator is workir@nd there has not
been Critical Failure, that isSRJA’s use of its leased premises has not be materially or adversely
impaired for over two business day@ECF No. 310,12) RJA arguesthat under those

circumstancesaccording tahe MagistrateJudgés readingof the LeaselLandlord could let the

8 The R. & R. did not explicitly identify damages caused by Landlord’s intentional torts asitable means of
recovery under the leasbut the Court finds that this conclusion logically follows from the Magigtraudge’s
recognition of the negligence clause as a liability carv€B@F No. 301, 186.)
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building deteriorate below the agretmlstandards and RJA would be left with recourse(ld. at
13.) The Court disagrees, however, because the maintenance and service provisions are much
broader than RJA adrsitin this example, RJA is concerned that the building could fall into
disrepair, but Landlorgvould not be liable as long as a single elevator is kept operational. This
overlooks thewumerousther maintenance and servieguirementshe Lease places orahdlord
to, among other thingSmake improvements, repairs or replacements as may be necessary to
maintain the Building Systems],] . . . the exterior and structural portions of the Bujldingand
the Common Areas” (Lease 8 10), as well as “furnish Tenant” services inglbdingpt limited
to the following: cleaning and janitorial service, water, electricity, elevatmicserlight and
ballast replacemesitHVAC service, and security services. (Lease § 11{apt as Landlord’s
failure to provideor its delay in providingelevator service can be cause RatA’s recovery, so
too canLandlord’s failure to maintain the buildingr provide these “foregoingservice$ as
required by the Lease. (Lease § 11(e)). Therefore, if RJA were facing suchgamees, it could
recover against Landlord through the same two remerias abatement and sélélp, that are
now available tcaddress its currerdllegationsof inadequate elevator servicEhe R. & R.’s
interpretation should not be discarded on thEda

Two final objections by RJA need to be addressed. FR3f contends that selfelp is a
remedy “fraught with risk” and thus, the Court should interpret_treese agjiving Tenant the
optionto pursueself-help but should not construe the de#ipremedy ag “meaningful alternative
in response to a major breach.” (ECF No. 310, AR)discussed in the preceding paragraph, the
Lease terms encompass more than Bd#éaowledgedn the event of Landlord’s breach, the Lease

gives RJA two optional remedies of rent abatement anehskdf through which it can pursue
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recovery. Whether RJAow considers these optionsgpealing is irrelevaniVilson v. Scott672
S.W.2dat786.The Gurt declines to factor RJA's risk tolerance into its interpretation of the Lease
Second, RJA argues that Section 25 of the Lease contains an exculpatory clause ary a liabili
carveout that renders the carveout identified by the R. &. R in Section 11(e) reduB@&nNd.
310, 8.) Section 25 states in relevant part:
Waiver of Claims Except for the willful misconduct or gross negligerafe
Landlord, its employees, agents or contractors, Landlord shall not be liable to
Tenant for damages to person organy caused by defects in the HVAC, electric,

plumbing, elevator or other apparatus or systems, or by water discharge from
sprinkler systems ...

(Lease § 25). As RJA points out, the Calmbuld not interpret the Lease “in a way that renders a
provision sperfluous.” Lovett v. Cole 584 S.W.3d 840, 861 (Tenn. Ct. App. 2018iXing
Crossville Med. Oncology, P.C. v. Glenwood Sys.,,l8X0 F. Appx 464, 468 (6th Cir. 201}%)
However the Court does not find that the R. & R.’s interpretation of Section 11(e) does that to
Section 25 of the Leas&he primary reason is that the two Sections provide an exculpatory clause
and liability carveout for two different thingslamely, the carveout in Section 11(e) pertains to
disruptions in service caused by Landlord’s gross negligence or willful misconduceasher
Section 25 applies ttwrt liability arising from “defects” in the elevator system, HVAC system,
electrical systemetc. (Lease § 25). Thus, the R. & R.’s interpretation of Section 11(e) does not
render Section 25 unnecessary or superfluous.

In summary, the Court adopts the R. & R.’s interpretation and concltisbRJA cannot
prevail in its claim fordamages agast Landlordfor lack of maintenance and service to the
elevators, nor in its claims falamagegaused byther buildingissues such asuilding security

andupkeep of the building’s commameas. The R. & R. found, and RJA did not objincttthese
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otherallegedbuilding issuesexcept forthe broken spiré,are governed by the Lease’s service
provisionsand thus, RJA cannot bring a claim for damages based on them. (ECF No. 301, 18.)
The Court does natind that this interpretationrendersthe culpability standardplaced on
Landlord meaningless, as RJA suggesbr, in other wordsdoesit bar RJA from recovering
damages caused by Landlord’s gross negligence or willful misconahabér different facts
However,under the circumstancetescribed in the complainRJA is not entitled taecover
damagedor Landlord’sbreach of contradiecausét did not claim a loss dEssentialServices or
aCritical Failure Theseare threshold standards, clearly articulated in Section 11, that must be m
for RJA to receivadamages in the form of rent abatement or-selp—the only two remedies
availableto RJAbased orits complaint.Recovering money damagesyond rent abatement and
selthelpfor Landlord’s gross negligence or willful miscondusipnly possible if RJAadshown
that Landlord’s tortiougonduct caused damage not otherwise covered by Sections 10 and 11 of
the LeaseFor reasons that will be discussed in Section Il below, the Court does not find#at R
properly alleged that Landlombmmitted any intentional torts, which forecloses RJA'’s claim for
money damages on that badibe Court,therefore adopts the R. & R.’s conclusion that RJA is
not entitled to damages for breach ohtract or money damages caused by Landloatisgedly
culpable conduct.
[I.  Declaratory Judgment Claims
RJA seeks three declarations from this Godj) a declaration thattandlord is required to

modernize its elevatorg) a declaration that RJA may abadat under the Leasgithout penalty;

7 RJA did not object to the R. & R.’s conclusion that, although the service provision and thEagutlause in
Section 11 do not govern RJA’s claim against Landlord for its failure to repgireaosm the building’s exterior, the
claim should still be dismissed because RJA admits that it did not provide Landibed wotice and an opportunity
to fix the damaged spire before filing suit, as required by the Lease. (ECF No. 3H), I8e Court agrees and, in
the absence of any objection, adopts the recommendation to dismiss this cla as w
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and 3)a declaration that RJA may exercise its early termination option under the Wwithsut
paying the Option Fee to Landlord. (ECF No. 41780) The R. & R. concludes that RJA is not
entitled to the second twcedarations based strictly on the Magistratelgés reading of the
Lease. (ECF No. 301, 22.)

The Court firsttonsiders the Magistrafeidgés recommendation to dismiss RJA’s request for
a declaration that RJA is entitled to abate rent withpmralty RJA objects by reiterating its
previous argument that the Lease, particularly Section 11(e), proaidesenu of potential
remedies for Landlord’s failure to deliver promised services.” (EGRIND, 20.) Notably, RJA
highlightsthe following langwage in the first sentence of Section 11(@pr shall any Rent be
abated. . . except when such failure or delay is caused by the gross negligence or willful
misconduct of Landlord.{ld.) (quoting Lease § 11(e)). To RJA, this sentence provates
alterndive way to abate rent under the Leaseaddition to the rent abatement remedy available
throuch a failure of Essential Servicd#d.) As pointed out by Landlord however, this argument
relies on an omission of the parenthetical phrase found in thedirnce of Section 11(@&CF
No. 317, 19), which, once more in relevant part reads: “Landlord shall not be liable fonzayeda
directly or indirectly resulting fronmor shall anyRent be abatedekcept as otherwise provided
below) . . . except whensch service or delay is caused by gress negligence or willfulness
conduct of Landlord. (Lease 8 11(e)Xemphasis added). In context, the phrase “except as
otherwise provided below” clearly signals that any entitlement to rent abatesmgaverned by
subsequent sentences Section 11, which the Court determinatlove contairs a detailed
explanation for when rent abatement is permitted and how it is to be calctlatedg already

found that RJA is not entitled to rent abatentemugh the explicit remedy in § 11(e) entitled
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to money damages through its alternative theotyaofllord’sculpability, the Court adopts the R.
& R.’s recommendation to deny this request for declaratory judgment.

Next, the R. & R. concludes that RJA is not entitled to exercise its early termingtion o
under the Lease without paying the required fee. (ECF No. 301, 23.) RJA objects by arguing that
the “Option Fee,” imposed on Tenant for leaving the Lease early, is considered “Rent” unde
Section 11(c). (ECF No. 310, 22.) By that logic, RJA contentsbizduset is entitled to abate
rentand because rent includes the Option Fee, the Court should declare RJA exempt figm payi
the Option Fee(ld.) The Court firds, however, thahe “Option Fee” faling under the Lease’s
definition of rentandthus beingncluded with rent abatememipes not change the fact that RJA
is not entitled to rent abatement in the first place.

RJA also asserts that it offends notions of fair play and justice to allow Ldridlobtain the
substantial Options Fee after “forc[ing] [RJA] oufltl.) However, the Court is unpersuaded
because RJA has not alleged facts to support that Landlord forced it out of the buildingesrly, t
triggering the Option FedrJA’s primary allegation to that effect is that Landlord “made it clear
that the modernization of the elevators will only occur if [RJA] is willing to retiatg the Lease.”
(ECF No. 411:32). While RJAmay dislike this method of negjiating, there is nothing unduly
forceful about it, particularhconsideringthe Court’s finding that RJA has not stated a claim
against Landlord that it is entitled to elevator modernization under the Leaser RhegHecase
clearly states,Iti no evemhshall Tenaris remedies for an alleged or actual failure of Landlord to
perform its obligations under this Lease include the termination of ¢laise’ (Lease 8§ 30)The
Court cannotleclare that RJAs entitled to rightshe Lease does not provide, such as the right to
terminate the Lease and escape liability for the Option Fee. The Court #uepagistrate

Judge’s recommendation to deny this request.
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Lastly,the R. & R. considers RJA’s request for a declaration that Landlord must modernize
the building. (ECF No. 301, 23.) Even if Landlord breached its obligation under the Lease to
maintain the elevators, the R. & R. concluded that RJA’s only recourse is through -thelself
remedy which does not require judicial interventiohd.) The Court finds that such a declaration
would be premature in this instance because RJA has not sought-thelpedmedy. Therefore,
the Court adopts the R. & R.’s recommendation to deny this request.

. Tort Claim

In Cownt Il of its complaint, RJAallegesthat Landlordowedit a duty to provide adequate
elevator servicand breached this duty by being grossly negligent in its failure to provide such
service (ECF No. 41:7476.) As a result, RJA claims that it incurredhaages for which Landlord
is liable in tort.(Id.) The R. & R. declined to followandlord’sspecific argumentior why RJA’s
tort claim should be dismisselut, for a different reasonjltimately agreed with Landlord’s
position that RJA has not stated a gross negligeartelaim (ECF No. 301, 24 n.6Jo reach
thisconclusion, tk Magistrate Judgeonsideredvhether RJAadpled the existence of dutythe
first element of RJA’s grossegligence claim.ll.) Having found, under Tennessee law, that there
is no duty to refrain from breaching a contract, the R. &RBommendslismissing RJA’s claim.

(Id. at 28) SeeHannan v. Alltel Publ'lg Co270 S.W.3d 110 n.11 (Tenn. 2008)[W] e hae
neverrecognized a tort of ‘negligent breach of contragtoverruled on other grounds by Rye v.
Women's Care Ctr. of Memphis, MPLL4Z,7 S.W.3d 235 (Tenn. 2015).

RJA urges the Court to reject the Magistrate Judge’s conclusion becauseénalaasdua
sponte (ECF No. 310, 120.) However, the R. & R. reached this conclusion after determining,
as discussedt length above, that RJA is not entitled to money damages under Section 11(e) for

its claim of gross negligence and willful misconduct. Th&R. found and now this Coufinds,
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that the negligenceprovision is a liability carveout, permittinBJA to recover damages for
Landlord’s intentional torts, but not foreaching the Lease if‘sufficiently culpable”way. Here
again in Count Ill, that is precisely what RJA is claimirghatLandlord breached the Leasea
grossly negligentmanner By conducting an analysis of Landlord’s duty to RJA, the R. & R.
provided aditionalrationale to support a conclusion it had already reg@mebwhichhas already
been adopted by the Court based on Landlord’s earlier arguthathtsnder these circumstances,
RJA's ability to recover is limitedo the two remedies provided by the Le&ee(ECF No. 317,
11) (Landlord arguinghat the Magistrate Judge’s analysis of whether RJA claiteegpponent
had a tort duty not to breach the contract was “part and parcel” of the argument alxeaedd
by Landlord that RJA renot stated a claim for damagasd is limited to recover through the two
available remeds.

NonethelesRRJA's sua spontebjection is specifically aimed at thauty issue” contemplated
by the R. & R. (ECF No. 310, 1®Yior to this objectionhie Magistrate Judge acknowledged that
“[a]lthough [Landlord] did not raise the issue of whether [RJA] had ple[d] the exéstércduty,]

. .. the lack of duty is plain and obvious and [] the ‘just, speedy, and inexpensive determination’
of this action is best achieved by addressing it here.” (ECF No. 301, 24Attigough the Court

finds that this conclusion could have been reachedRads tort claim dismissedhrough its
interpretation and application of Section 11(e), RJA’s pointed critique of the R. &UR.'sponte
analysis of the “duty issueVarrantsthe Court’s consideration.

RJA citesGuinn Bros., LLC v. Jones Bros., Inc. of Ter#87 F. App’x 298, 301 (5th Cir.
2008) for the principle that a district court should “generally” refrain from granting samym
judgment orsua spontgrounds(ECF No. 310, 18.)Before dismissing complainisua sponte

even if the dismissal is without prejudice, the court must give notice to the plai@tifise Bank
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USA,N.A.v. City of Cleveland 695 F.3d 548, 558 (6th Cir. 201@pversing the district court’s
sua spontelismissal of a claim for injunctive relighe sufficiency of which had not been brief by
either party because no motion to dismiss had been filed). One way the court can provide notice
of its intent to perfornasua spontelismissal is to give the party a clearto amend its complaint.
Patton v. Scruggs765 F.2d 146 (6th Cir. 1985There are, howevetimes whensua sponte
dismissalsare appropriatevithout providing notice Seee.g.,Leal v. UnitedStates805 F.2d 1035

(6th Cir. 1986)(affirming theadoption of a magistrate judgessia sponteecommendation to
dismiss a claim because it was “so lacking in merit as to not require further atjume
Marksberry v. Transportation Cabinet & Dep't of Higays of Kentucky, Se¢’381 F.3d 102 (6th

Cir. 1999) (upholding the dismissalatomplaint for failure to state a claim base@ena sponte
recommendation by the magistrate judd®over v. Holston Valley Cmty. Hasp45 F. Supp. 8,

13 (E.D. Tenn. 1981(pdoptinghemagistratgudge’s recommendation to dismiss plaintiff's claim
sua spontéor his failure to state a claim upon which relief can be grangshrez Corp. v. CBS,
Inc., No. 1:92CV0045, 1995 WL 907586, at *6 (N.D. Ohio July 18, 1995), aff'd, 100 F.3d 957
(6th Cir. 1996)finding it within the court’s “responsibility and obligation to dismiss the amended
complaintsua spont§ (quoting Caruth v. Pinkney683 F.2d 1044 (7th Cir. 1982)T he proper
administration of justice requiresatha trial judge have substantial control over the proceedings
before him.)).

Here,asnoted there is no duty in Tennessee to refrain from breaching a cohteaxtan 270
S.W.3d 1, at n.1T'A contract may be negligently or fraudulently breached amddlse of action
remain in contract rather than in tdrMid-South Milling Co. v. Loret Farms, Inc521 S.W.2d
586, 588 (Tenn. 1975)Courts should be particularly skeptical of business plaintiffs-swiaving

negotiated an elaborate contract or hawgged a form when they wish they had-rafaim to
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have a right in tort whether the tort theory is negligent misrepresentation ostriot hegligencé.
Trinity Indus. v. McKinnon Bridge Co77 S.W.3d 159, 172 (Tenn. Ct. App. 200¥hether or

not aculpability standard can exist within the terms of a conffactissue notecidedby this
Court), the Lease makes clear that nothing like that exists here. Altlsuagbpontalismissals

are generallgisfavored, the Court finds that RJA’s gross neglageclaim isso lacking in merit
that such a dismissal is appropridteal 805 F.2d 103The Court notethatRJA was on notice of
the Magistrate Judge&ia sponteletermination of this duty issue and had an opportunity to argue
against itby filing objections to the R. & R. before the Court ruled on Landlord’s dispositive
motion. Even if the Court gave RJA more explicit notice of its intended dismiss# ofaim, by
providing opportunity for RJA to amend its complaint, RJA’s claim of gross negligayaiast
Landlord would still be dismissed because RJA has not alleged that it is entideduerrbeyond
what the Lease’s remedies provide.

To the extenRJA insiststhat its intentionatort claim stands apart from its allegations of
contract breachand should thus withstand dismisg@CF No. 310, 120), the Courtis
unpersuaded. The complaint exclusively alleges that Landlord faifatfioits duty “to provide
elevator service” and “to maintain and operate the elevator sysiearsafe and reliable manner
and that RJA suffered damages as a result. (ECF N&:72175.) The tortious conduct RJA
alleges here and throughout the complaint, describes violations of the Lease, nionaltéeorts
committed by Landlord. In other words, RJA has paiperly asserted a clairthat Landlord
violated a duty that it had to RJA apart fravhat obligationsalready existed under the Lease.
Landlord, of course, remains obligated to take reasonable care to protect others $mrahiga
foreseeable physical harm and property dam&gggers v. Memphis Hous. Autl277 S.W.3d

359, 364 (Tenn. 2009). But like the R. & R. foundAR alleged injuries are simply not the kind
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that negligence law is designed teyent.SeeThomas & Assocs., Inc. v. Metro. Gov't of Nashville
No. M200200757COA-R3CV, 2003 WL 21302974, at *6 (Tenn. Ct. App. June 6, 2003t
law, including the lavwof negligence, is designed to protect all persons generally from the risk of
physical or, in some cases, emotional harm to their persons or propémtyts objectionsRJA
asser$ that Landlord “engaged in intentional conduct designed to injure [RBA&{”cites
paragraphs in the complaint which describe how Landlord intentionally breached théy ease
making necessary improvements and dointpsave money. (ECF 310, 19) (citing ECF No. 41-
1:44 & 55.)RJA’s complaint describes the ramificationsaobusiness decision governed by a
formal agreement, not a landlord willfully forcing a tenant ouit®fouilding. There areno
allegations that Landlord, for example, intentionally disrupted elevator service, amything to
overlook a reasonably foreseeable risk to RJA, its employees, or guestad,lestrything RJA
describé are Leaseiolations, nointentional tors.

Notwithstandingthe R. & R.'ssua spontefinding and recommendation on the issue of
Landlord’s duty,“this Courtis not ‘constrainedo acceptastruth conflicting pleadingshatmake
no sensepr thatwould rendera claim incoherent, othatarecontradicteceitherby statementin
thecomplain itself or by documents upamhichits pleadinggely . . . .” Jimmerson v. Wilson &
Assocs., PLLCNo. 151020, 2015 WL 1888636, at *3 (W.D. Tenn. Apr. 24, 2015) (qudting
Livent,Inc. NoteholdersSecsLitig., 151 F.Supp.2d 371, 405 (S.D.N200J). “[W]hen a written
instrument contradicts allegations in the complaint to which it is attached, the eximipstthe
allegations.Creelgroup,Inc. v.NGSAm.,Inc.,518 F. Appx 343, 347 (6th Cir2013). Here, the
Lease contradictandtherefore trumpsRJA’s allegation that it is entitled to damages caused by
Landlord’s gross negligenceAfter having the opportunity to object and correct these

contradictions identified by the R. & R., RJA merely pstotthe conduct surrounding tHareach
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of contract claimandassets that Landlord should be held liable in toffw]here a claim for
negligence is based only on breach of contract obligations, and there are no alleged extra
contractual duties, the first element of the tort claim faidxé v. Belmot Univ., 367 F. Supp. 3d
732, 763 (M.D. Tenn. 2019)nternal quotations and citation omittedhus, RJA has failed to
state a cognizable claim for gross negligence. The R. & R.’s conclusion should bel adwpte
Count Il of the complaint dismissed.
IV.  Injunctive Relief Claims

The R. & R. alsacecommends dismissingJA’s claim for specific performance under the
Lease seeking to enjoin Landlord to modernize the elevators. (ECF No. 301Sg8cdjfic
performance, however, is not available when tieen adequate remedy at l&BeeShuptrine v.
Quinn 597 S.w.2d 728, 730 (Tenn. 197@plding that plaintiffs must be limited to damages
under the contract and cannot receive specific perforenamless they show a lack of an adequate
remedy at law). As the R. & R. concluded, and the Court agrees, granting RJA’s requeestificr s
performance would effectively rewrite the contract, which is an adequmagglyeat law(ECF No.
301, 1920.) For this reason, and in the absence of any meaningful objection from RJA on this
conclusion, the Magistrate Judge’s recommendation should be adopted.

CONCLUSION

Uponde novoreview and based on the unambiguous language of the Lease, the Court
hereby ADOPTS the MagistrateJudge’s Report and Recommendation #&BRANTS the

DefendantLandlord’s Motion to DismissPlaintiff's complaintin its entirety. The Court will
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consider RJA’s Motiorfor Leaveto File a Second Amended Complaint (ECF No. 324) in a
separate ordet.
IT IS SO ORDERED this 30th day of July 2020.
s/John T. Fowlkes, Jr.

JOHN T. FOWLKES, JR.
United States District Judge

8 Despite RJA’s objectio(ECF No. 310, 24), the Court does not find that the R. & R. provided a formal
recommend@on to deny RJA’s request to amend its complaint. RJA did not seek leave td &snermplaint for a
second time untiMay 15, 2020 (ECF No. 324almost threegnonths after the Magistrate Judge entered the R. & R.
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