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IN THE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISRICT OF TEXAS
BEAUMONT DIVISION

ROBERT EARL WILSON
CIVIL ACTION No. 1:13CV-520
V.
JUDGE RON CLARK
UNITED STATES OF AMRRICA

w W W W W W

MEMORANDUM ORDER OVERRULING OBJECTION S AND ADOPTING THE
MAGISTRATE JUDGE’'S REPORT AND RECOMMENDA TION

Movant Robert Earl Wilson, a federal prisoner currently confined at USP Yazoo,
proceedingoro se, hasfiled a Motion to Vacate, Set Aside, or Correct Sentence pursuaf to
U.S.C. 8 2255. The court referred thenatter to the Honorable Keith Giblin, United States
Magistrate Judge, in Beaumont, Texas, for consideration. Judge Giblin filed gost Red
Recommendation, to which Movant filed objectiohe court has receed and considered the
Report and Recommendation of the United States Magistrate Judge filed pursuahtrédesral,
along with the record and pleadings. Movant’s objections requieeavo review in relation to
the pleadings and the applicable la®ee FED. R. Civ. P. 72(b). For the reasons that follow,
Movant's objections are meritless, and the court adopts the MagistratesJ&igmrt and
Recommendation.

PROCEDURAL BACKGROUND

As outlined by the Magistrate Judge, Movant pleaded guilty to felon in possession of a
firearm, in vidation of 18 U.S.C. § 922(g)(1), on August 14, 2008. On March 30, 2009, the court
sentenced Movant to a 24@onth term of imprisonment pursuant to an 11(c)(1)(C) plea

agreement. On April 8, 2009, the court docketed the judgment and sentence. Movant’s conviction
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became final on April 22, 2010, one year after the day he could have filed a nosippeai.
Movantfil ed hisMotion to Vacate, Set Aside, or Correct Sentemecéugust 16, 2013.

In his Motion to VacateSetAside, or Correct Sentencklovant contended that he was
deprived due process and effective assistance of counsel because he was incorrectigdsent
under the Armed Career Criminal Act (ACCA). Specifically, Movant claimad his counsel
was ineffectve for failing to object to the ACCA designation whith alleges was predicated on
a conviction for walkaway escape. Movant argued that ubdambersv. United Sates, 129 S.

Ct. 687 (2009), wallwway escape no longer qualifies under the residual claludee ACCA’s
definition of violent felony. Movant further argued ti@tambersis retroactively applicable and
entitles him to resentemg without the ACCA designation.

On June 26, 2015, the Supreme Court of the United States held that imposingaseihcr
sentence under the residual clause of the ACCA violates the constitutionahtgeaof due
process.Johnson v. United Sates, 135 S. Ct. 2551 (2015). On December 22, 2015, the Magistrate
Judge entered his Report and Recommendatiecommending disissing with prejudice
Movant’'s Motion to Vacate, Set Aside, or Correct Sentence, aso@med. On February 3, 2016,
Movant filed objections to the Magistrate Judge’s Report and Recommendation.

On April 18, 2016, the Supreme Court held tlBabnson v. United Sates applied
retroactivéy to ACCA cases on collateral reviewelch v. United Sates, 136 S. Ct. 1257 (2016).

On May 2, 2016, Movant filed a Supplement to his Motion to Vacate, Set Aside, or Correct
Sentence, reharacterizing his claim und€&hambers as aJohnson claim. In both Movant’'s
Objections to the Magistrate Judge’s Report and Recommendation (Dkt. # 12) and Movant’
Supplement to his Motion to Vacate, Set Aside, or Correct Sentence (Dkt. # 13), Vexusadts

the court to change the sentetitat he received as part of an 11(c)(1)(C) agreement.



ANALYSIS

A. A sentence imposed under an 11(c)(1)(C) agreement is eligible faaview if the
11(c)(1)(C) agreement is based on the Sentencing Guidelines.

A sentence imposed under a Rule 11(c)(1g@erement may be eligible for reviamly
if the 11(c)(1)(C) agreement
(i) calls ‘for the defendant to be sentenced within a particular Guidebnésneing
range;’ (i) provides ‘for a specific term of imprisonmerguch as a number of
months—but also mkes clear that the basis for the specified term is a Guidelines
sentencing range applicable to the offense to which the defendant pleadgd guilt
or (iii) ‘explicitly employs a particular Guidelines sentencing range tdkstethe
term of imprisonment.’
United Satesv. Benitez, 822 F.3d 807, 811 (5th Cir. 2016) (quotkrgeeman v. United States, 564
U.S. 2685, 2697-98 (2011) (Sotomayer, J., concuixing)

B. Movant’'s sentence is not eligible foreview because it was imposed pursuant to an
11(c)(1)(C) gyreementwhich was not based on th&entencingGuidelines.

In this case, Movant’s plea agreement did i} call for himto be sentenckwithin a
particular Guidelines sentencing range; (ii) providea specific term of imprisonment based on
a Guidelinessenencing range applicable to the subject offense; or (iii) explicitly employ
particular Guidelines sentencing range toldsth the term of imprisonmentkaher, Movant’s
11(c)(1)(C) agreement includes a straigiwardagreement that Movant shall rece40 months
in prison.

The agreedipon sentence of 240 monthlas significantly lower than the Guidelines range
of 360 monthdo life; it was not based on the Guidelines. Additionally, pursuant to the 11(c)(1)(C)
agreement, Movant pleaded guilty only to one count of the Superseding Indietfiedor in
possession of a firearm. Had Movant been convicted on all counts of the Superseding
Indictment—felon in possession of a firearm, conspiracy to possess and distribateralled

substance, possession with intent to distribute a controlled substance, and possadsiearof



in furtherance of a drug trafficking crime Movant would have faced a potential sentence of 384
to 465 months.

Because Movant'sentence undehé 11(c)(1)(C) agreement was nestablished by or
based upon or within the subject offense Guidelines ramgks not now eligibldor review, any
objection Movant brings regarding the Magistrate Judge’s dismissal of Movaoti®nvito
Vacate, Amend, o€orrect Sentence is meritless.

CONCLUSION

Accordingly, the objections of Movant a@3/ERRULED . Thereport of the Magistrate
Judge to the extent it recommends dismissADOPTED. A final judgment will be entered in
this case in accordance with the Maigate Judge’s recommendations.

Furthermore, the court is of the opinion that Movant is not entitled to a ceeifdat
appealability. An appeal from a judgment denying {oostviction collateral relief may not
proceed unless a judge issues a certdicd appealability.See 28 U.S.C. § 2253. The standard
for a certificate of appealability requires the movant to make a substédmuvaing of the denial
of a federal constitutional rightSee Sack v. McDaniel, 529 U.S. 473, 483-84 (200®)izalde v.
Dretke, 362 F.3d 323, 328 (5th Cir. 2004). To make a substantial showing, the movant need not
establish that he would prevail on the merits. Rather, he must demonstrate thstidheare
subject to debate among jurists of reason, that a court could resolve the issligerierst manner,
or that the questions presented are worthy of encouragement to proceed foatitgack, 529
U.S. at 48384. Any doubt regarding whether to grant a certificate of appealabilitycsheul
resolved in favor of the movant, and the severity of the penalty may be considered intimaking

determination.See Miller v. Johnson, 200 F.3d 274, 280-81 (5th Cir. 2000).



In this case, Movant has not shown that any of the issues would be subglohte among
jurists ofreasonor that another court would resolve the issues in a different manner. There is
no fundamental unfairness or injustice in holding Movant to the terms of«diyefavorable
agreement that héargained for and acceptedlhe questions presented are not worthy of
encouragement to procekdather. Therefore, Movant has failed to make a sufficient showing
to merit the issuance @ certificate of appealability. Accordingly, a certificate of appealability

will not be issued.

So ORDERED and SIGNED this 12day of January, 2017.

y/ A

Ron Clark, United States District Judge




