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IN THE UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TEXAS
BEAUMONT DIVISION

VICTORIA JENKINS , 8§
Plaintiff , 8

8§ No. 1:162V-00416
V. 8
8
)
COMMISSIONER OF THE SOCIAL 8
SECURITY ADMINISTRATION, 8
Defendant 8§

ORDER

Plairtiff, Victoria Jenkinsrequests judicial reviewf a final decision of the Commissioner
of Social Security Anhinistration with respect tberapplication for disabilitypased benefitsin
accordance with the provisions 28 8§U.S.C. 636(c), the parties in this case have consented to
have a United States Magistrate Judge conduct all proceedinlygling trial, entry of a final
judgment, and all pogudgment proceedings. The undersigned finds that the administrative law
judges decision lacks reversible error and issarted by substantial evidencehe administrative
law judge’s decision denying benefits is affirmed.

[. Judicial Review

Review of Social Security disability cases “is limited to two inquiries: (1)thndrethe
decision is supported by substantial evidence on the record as a whole, and (2) whether the
Commissioner applied the proper legal standaRktez v. Barnhar415 F.3d 457, 461 (5th Cir.
2005) (citingGreenspan v. Shalal&88 F.3d 232, 236 (5th Cir. 1994%ee generallg2 U.S.C. §
405(g) (describing and elaborating on the standard for judicial review ofiatecief the
Commissioner of Social Security). Substanghaldence is “more than a mere scintilla and less

than a preponderancePerez 415 F.3d at 461 (citation and internal quotation marks omitted). It
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refers to “such relevant evidence as a reasonable mind might accept as adequate tt@ suppor
conclusion.” Id. (internal citation and quotation marks omitted). In applying this standard, the
court “may not reweigh the evidence or substitute [its] judgment for the Coranessi.” Id.
(internal citation omitted). The court may affirm only on the groundghiea€ommissioner stated

for his decision.Cole v. Barnhart288 F.3d 149, 151 (5th Cir. 2002) (per curiam).

In order to qualify for disability benefits, a claimant must suffer from a tiigabSee42
U.S.C. 8§ 423(d)(1)(A). The Social Security Actidet a disability as a “medically determinable
physical or mental impairment lasting at least twelve months that prevents the claimant fro
engaging in substantial gainful activity.Masterson v. Barnhart309 F.3d 267, 271 (5th Cir.
2002);see alsat2 U.S.C. § 423(d)(1)(A). The Commissioner typically uses a sequentisitépe
process to determine whether a claimant is disabled within the meaning ottakeS&curity Act.

20 C.F.R. §404.1528ge also Waters v. Barnhgpi76 F.3d 716, 718 (5th Cir. 2002). The analysis
is:

First, the claimant must not be presently working. Second, a claimantstaidish

that he has an impairment or combination of impairments vagehficantly limit

[his] physical or mental ability to do basic work activities. Third, to ssadmding

of disability without consideration of age, education, and work experience, a

claimant must establish that his impairment meets or equals an impairment in the

appendix to the regulations [“The Listings”]. Fourth, a claimant mustledtdbat

his impairment prevents him from doing past relevant work. Finally, the burden

shifts to the Secretary to establish that the claimant can perform the reteviant

If the Secretary meets this burden, the claimant must then prove that he cannot in

fact perform the work suggested.

See Waters276 F.3d at 718 (quotinguse v. Sullivan925 F.2d 785, 789 (5th Cir. 19913ke
generally§ 404.1520. The claimant bears the burden of proof with respect to the first four steps
of the fivestep analysisWaters,276 F.3d at 718. If at any step the Commissioner finds that the

claimant is or is not disabled, the ALJ need not continue the analggigett v. Chater67 F.3d

558, 564 (5th Cir. 1995).



Reviewing courts give the Commissioner’s decisions great deferelceat 56566.
Courts may not raveigh evidence, try issue® novo or substitute their judgments for those of
the CommissionerBowling v. Shalala36 F.3d 431, 434 (5th Cir. 1995). A court cannot reverse
the Commissioner simply because the court might have decided the casmilyffier the first
instance. Elfer v. Texas Workforce Comm’h69 F. App’x 378, 380 (5th Cir. 2006Ripley v.
Chater,67 F.3d 552, 555 (5th Cir. 1995) (stating that the court may not “substitute [its] judgment
for that of the Secretary”). When the Commissioner fails to apply correctpesof law, or
when substantial evidence does not support the Commissioner’s decision, the govatuieg st
authorizes a reviewing court to enter, upon the pleadings and the transcript of tide aeco
judgment modifying, or reversing the decision of the Commissioner of So@atityewith or
without remanding the cause for a reheari8ge42 U.S.C. § 405(g). Thus, courts have the power
to remand for further administrative proceedings, or they may direct the Csiomeisto award
benefits without a rehearing. Ordinarily, courts remand for further adnaiist proceedings to
addresand cure deficienciesSee, e.g., Newton v. Apf209 F.3d 448, 452 (5th Cir. 2000)

II. Background

A. Factual History

Victoria Jenkins is married and was 46 years old at the time of the hearing thef@LJ.

She has a high school education and has previously worked as a hairdresser, courtesy booth
cashier, an accounts payable clerk, and as an insurance sales represeSte suffers from
ulcerative colitis and testified that shas to use the restroom approximately 15 times during a 24
hour period. She complains that she is weak, tired, and fatigued. She has hatbegpidnich

has been reversgdut presently suffers from pouch ulcers. She complained that she cannot sleep

at night due to her having to use the bathremmeroudimes. During the day, she mostly rests



and does light housework. Stastified that shbas difficulty walking because of pressure on her
rectum and because of stomach crampige can only walk for aboB0 minutes and can only
sit for 15 minutes at a time before she is uncomfortable. Due to her conditiomsjenatectively
applied for disability and Disability Insurance Benefits (“DIB”and Supplemental Security
Income (“SSI”)on June 13, 201alleging disability beginningluly 1, 2011due toulcerative
colitis. * (Tr. 12).

B. Procedural History

The agency deniedenkiris application initially and on reconsideratjothereaftershe
requested an administrative hearirf@r. 12). Jenkinsand ter attorney,Trent Devenzipattended
the administrative hearingp Beaumont Texas before Administrative Laianiel E. Whitney
(“ALJ Whitney”) on March 24, 2015. (Tr. 12).

C. Administrative Decision

ALJ Whitney utilized the fivestep sequential evaluation process, discussgula, in
deciding Jenkiis disability claim. (Tr. 2 - 23). At steps one and twithe ALJ found thatlenkins
met the insured status requirements throMiginch 31, 2013nd had not engaged in substantial
gainful activity since br alleged onset date. (Tr4l At steps three and four, he found that
Jenkinshad severe impairmentshich included ulcerative colitis, diabetes, and dysthymic

disorder but concluded that since the alleged onset date of disability, Jenkins has not had an

1. Social Security DIB are authorized by Title 1l of the Social Security Act anddgeancome to individuals who
are forced into involuntary, premature retirement, provided they arénsotied andlisabled, regardless of indigence.
Seed2 U.S.C. § 423(c) (definition of insured status); 42 U.S.C. § 428@in{tion of disability). In contrast, SSI
benefits are authorized by Title XVI of the Social Security Act and provide ditical resource tthe aged, blind
and disabled to assure that their income does not fall below thetypliwe. 20 C.F.R. § 416.11@015. Eligibility

for SSl is based on proof of disability and indiger®ee42 U.S. C. § 1382c(a)(3) (definition of disability); 42 \CS

88 1382(a) (financial requirements). Although these are separatestindtgirograms, applicants to both programs
must prove “disability” under the Ackeed2 U.S.C. § 423(d)(1)(A) (disability insurance); 42 U.S.C. § 1382(c)(3)(A)
(SSI). The law adh regulations governing the determination of disability are the santmfh programsGreenspan

v. Shalala38 F.3d 232, 236 (5th Cir. 1994).
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impairment that meets medically equal the severity of one of thisted impairmerg in 20 CFR
Part 404, Subpart P, Appendix [Tr. 14 - 16).

Next, ALJWhitneyfound thatprior to September 1, 201#he date that Jemks became
disabled, she retained the residual functiaaplacity (“RFC”) to perfornsedentaryvork, except
for: sitting for 6 hoursstanding and walking no more than 2 heuifsing up to 10 pound
frequently; occasionally, climbing, but no climbing ladders, ropes or scaffolds, occasional
balancing, stooping, kneeling, crouching, and crawllmgited to simple and detailed but not
complex work and she would need ready access to a restro¢mn. 16 - 20). In making this
determination, ALIWWhitney concluded thafenkiris medically determinable impairments could
reasonably cause the alleged symptooousher statements concerning the intensity, persistence,
and limiting effects of the symptoms aret entirely crediblgrior to September 1, 2014, for the
reasons provided in the ALJ’s decisiolfTr. 17). Based on the residual functional capacity
compared with the physical and mental demands of the work, ALJ Whitney detdrthiat
Jenkins couldhave performed past relevant work as an accounts payable clerk, and alternatively,
could haveperformed other jobs in the national economsior to September 1, 2014(Tr. 21-

23). Accordingly, ALJ Whitney determined that Jenkins was not disahlédg the relevant
period. (Tr. 23).

Looking at the perioen and after September 1, 201he ALJ determined that Jenkins
had the RFC to perform sedentary wemsceptthat she would be limited t®itting for 6 hours;
standing and walking no more than 2 hours; lifting up to 10 pounds frequently; occasionally
climbing, but no climbing ladders, ropes or scaffolds; occasional balancing, stoopingidnee
crouching and crawling; limited to simple and detailed work but not complex workycine

need ready access to the restroom; maild require eight to ten 15 minute breaks per day. (Tr.



20). The VE testified thathe maximum amount of breaks during the day which would be available

for the type of work required by Jenkin’s RFC would be,timaaddition to a lunch break. The

VE further testified that there were no jobs in the national economy which wouldalb@nson

to take 8 to 1@ifteen minute restroom breaks during the course of the workday. Relying on the
testimony of the vocational expetie ALJ found thabeginning on September 1, 2014fere were

no jobs in the national economy thiEnkinscould perform.(Tr. 23). Therefore, he found that
Jenkins was not disabled prior to September 1, 2014, but became disabled on that date and has
continued to be disabled through the date of his decidiormonclusionthe ALJ determined that

Jenkins was not under a disability within the meaning of the Social SecutitgtAny time

through March 31, 2013, the date of last insured.

Jenkinsrequestedeview of the administrative decisiohowever, the Appeals Council
declined review. (Tr. 1 6). Therefore, theALJ’s decision serves as the Commissioner’s final
decision for purposes of judicial review pursuant to 42 U.S.C. § 405(Q).

lll. Legal Analyss

Issue One:Did substantial evidence support the ALJ’s decision that Jenkins was not
disabled prior to September 1, 2004?

Jenkins argues that there is no substantial evidence to support the ALJ’s conclusion that
she could work before March 31, 2013. Shguas that her restroom usage was just as frequent
before March 31, 2013 as it was after the date of her disability as found by tligegdidmber 1,
2014). She notes that the VE testified that the maximum number of bhehks employee can
take and still maintain employment is two and she contends that there is no substantiat@vide
to support the ALJ’s finding that her bathroom usage before the date of last insumeat did

preclude full employmentJenkins also contends that the ALJ violated Social Security Ruling 96



8p by failing to consider the effects of her bathroom usage on her abityrkoprior to March
31, 2013. The Commissionargues that ubstantial evidence supports the ALJ's RFC
determination and that the ALJ properly found that the totality of the evidence didppuirt the
bathroom restriction as of March 31, 2013.

The Fifth Circuit has held that “substantial evidence” means less than a preparelof
the evidence, butnore than a scintilla of evidenceAnthony v. Sivan, 954 F.2d 289, 29&th
Cir. 1992). The court must uphold the ALJ if the agency’s decision is supported by less than a
preponderance, even if the judge would have decided in favor of the claimant if the jddige ha
right to draw his or her own factual conclusiomdoore v. Sullivan919 F.2d 901, 90&th Cir.
1990) Simply put, the court must review the record, but may not reweigh the evidence nor
substitute its judgment for the Commissionertsollis v. Bowen 837 F.2d 1378, 1383 {XCir.
1988). Where substantial evidence supports the agency, the decision must be affirméd, eve
substantial evidence also supports the opposite concluSieel.opez v. Bower806 F.2d 632
634 (5" Cir. 1986).

As stated above, the ALJ concluded ttegt evidence of recorddinotsupport the extent
and the severity of Jenis’ alleged limitations prior to September 1, 2014. Going through the
medical records, the ALJ noted that Jeiskieceived medical care in December 2011 for diabetes
andreceivedregular care from her gastroenterologist. It was noted that her diamehesea and
cramping vere persigent despitdaking the medications prednisone and Asaddbwever,the
ALJ noted thatthe records indicated that she started Remicade injectiondhahdnarked
improvement in November 2011. In January 2012, the ALJ notedehéihs reported having
only one to two formed stools per day with no abdominal pain, cramping or diarrhea. Tlds recor

indicatal that she received care again in May 2012 and reported no abdominal pain or cramping.



The ALJ noted that although the treatment notes from May 2013 indicated she haddiixe t
bowel movements daily, by Aust 2013 the number of bowel movements were noted to be
reduced to two or three per day with none at night. The ALJ noted that the records inditated tha
her gastrointestinal problems reported in February 2014 entailed only heartburn. bmadter

her laparoscopic protectomyhe medicalnotes indicated that she has been making steady
progresswas experiencing a little drainage from the rectand was improving steadilyzurther,

it was reported in May and June 2014 that that she was experiencing occasional rangelis

but was otherwise doing well.

In conclusion, the ALJ found that Jenk reported much less severe symptoms prior to
September 1, 2014 and then only periodically. The ALJ opined that the office visit nates refl
numerous occasions where Wiexs did not allege the frequency of bowel movements mentioned
in the hearing anthere were numerous office visits wherein Jeakvas reportedly dag well
and no related symptoms were reported. (Tr. 1% ALJ noted thatvhile Jenkns did in fact
have surgeries for the impairment, the surgeries were generally sucdassélieving the
symptoms until September 20(after the date of last insuredyhereupon she contindiéo have
difficulties after attempting treatment via medicatiofrhe ALJfurther went on to note that the
record did not camin any opinions prior to September 1, 2014 from treating or examining
physicians indicating thakenkins wasdisabled or halimitationsgreater that tbsedetermined in
his decision.

This court acknowledges that Ms. Jenkin’s impairment has become severe andglaabl
the presentime and she cannot keep and maintain employment. However, the issue to be decided
by this court is whether the ALJ’s determination of aliability during the relevant time period

was supported by substantial evidence in the record. This court cahnetveigh the evidence



to come to an opposite conclusidrnerefore, thigourt finds that the ALJ’s determination was
supported by substantial evidence, as set forth above.

Thecourt accordingly concludes that the Commissioner did not err in his decisionglenyin
Jenkinsapplication for disability benefits. The undersigned theredtinans theCommissioner’s

decisionand orders that Jenkinsdmplaint be dismissed.

SIGNED this the 6th day of February, 2018.

L A LA

KEITH F. GIBLIN
UNITED STATES MAGISTRATE JUDGE




