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Introduction 

Plaintiff Function Media LLC’s conduct during discovery indicates that Plaintiff intends 

to introduce evidence of Defendant Google Inc.’s size, wealth, and overall revenues to sway the 

jury’s sympathy and/or to somehow bolster its damages claims.  Such evidence should be 

excluded as irrelevant to Plaintiff’s allegations and damages claims, and as unfairly prejudicial to 

Google.  Google’s size and wealth relative to Plaintiff’s has no bearing on any issue in this case.  

Similarly, Google’s total revenues are irrelevant to any damages calculation, which must be 

based on revenues derived from the products actually accused of infringement in this case.  The 

only possible motive for Plaintiff to introduce this evidence is to bias the jury against Google 

based on Google’s status as a large and profitable corporation.  Plaintiff should not be permitted 

to do so. 

Argument 

I. EVIDENCE OF GOOGLE’S SIZE AND WEALTH SHOULD BE EXCLUDED AS 
IRRELEVANT AND UNFAIRLY PREJUDICIAL. 

Evidence of a defendant’s net worth and wealth is “totally irrelevant to the issue of 

compensatory damages.”  Burke v. Deere & Co., 6 F.3d 497, 513 (8th Cir. 1993).  Indeed, 

arguments regarding a party’s wealth, size, and corporate status in an effort to bias the jury have 

been found to constitute prejudicial error.  See Draiper v. Airco, Inc., 580 F.2d 91, 95 (3d Cir. 

1978) (granting a new trial in part because “[c]ounsel repeatedly made reference to the wealth of 

the defendants in contrast to the relative poverty of the plaintiff”).  References to a party as a 

“wealthy, thriving, large company” and references to a company’s finances and size have been 

held irrelevant and excluded at the motion in limine stage.  Cooper Tire and Rubber Co. v. 

Farese, 2008 WL 5382416, at *3 (N.D. Miss. Dec. 19, 2008).  
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Here, Plaintiff should be precluded from making any reference to Google as a large and 

wealthy corporation, or comparing Google’s size and net worth to Plaintiff’s.  Such argument 

would be completely irrelevant to Plaintiff’s allegations or its compensatory damages claims.  As 

a bald attempt to appeal to wealth and class prejudice, it would also significantly prejudice 

Google.  

II. EVIDENCE OF GOOGLE’S OVERALL REVENUES AND PROFITS SHOULD 
BE EXCLUDED AS IRRELEVANT AND UNFAIRLY PREJUDICIAL.  

Plaintiff seeks damages for Google’s alleged infringement in the form of a reasonable 

royalty.  In calculating a reasonable royalty, courts consider revenues, profits and cost savings of 

the infringing product or process.  See Georgia-Pacific Corp. v. U.S. Plywood Corp., 318 F. 

Supp. 1116, 1127-28 (S.D.N.Y. 1970) (considering the profits that the defendant was making 

and could reasonably expect to continue to make “on its sales of [the infringing device]”);  7 

Donald S. Chisum, Chisum on Patents § 20.03[3][b][iv] (2009) (noting that courts consider “the 

anticipated profits or cost savings that the infringer would derive from use of the patented 

product or process”).   Where, as here, there is no allegation that sales of the accused products 

promoted or generated sales of other non-accused products (so called "derivative" or "convoyed" 

sales), Georgia-Pacific Corp. v. United States Plywood Corp., 318 F.Supp. 1116, 1120, 

(S.D.N.Y.1970), revenues from non-accused products are irrelevant.  

Plaintiff has recently narrowed its list of accused Google products to “AdSense for 

Content” and “AdSense for Mobile,” as well as “AdWords” and “My Client Center” as they 

relate to “AdSense for Content” and “AdSense for Mobile.”  (See Ex. A.)  Only revenue and 

profit data related to those products should be admitted into evidence.   

Throughout discovery, however, Plaintiff has sought information regarding the whole of 

Google’s advertising revenues, including revenues from products that Plaintiff no longer accuses 
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of infringement.  Accordingly, Google produced extensive revenue, profit and loss data for 

products that are no longer accused in this case, including advertising on Google.com, AdSense 

for Search, AdSense for Domains, and AdSense for Error Pages.  This financial information, as 

well as the total amount of Google’s revenue or revenue from advertising generally, is irrelevant 

to any of Plaintiff’s damages claims.  Permitting Plaintiff to present such evidence would 

prejudice Google, because it would give Plaintiff the opportunity to “backdoor” irrelevant and 

prejudicial evidence regarding Google’s size, wealth, and financial condition.  Such irrelevant 

evidence could also lead to jury confusion regarding the appropriate revenue base for any 

damages analysis.  Accordingly, Plaintiff should be limited to introducing evidence of Google’s 

revenues and profits derived solely from the accused products – AdSense for Content, AdSense 

for Mobile, and AdWords and My Client Center to the extent that they relate to AdSense for 

Content and AdSense for Mobile.  
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Conclusion 

For the foregoing reasons, Google respectfully asks this Court to exclude any mention of 

or reference to Google’s size and wealth, including Google’s size and wealth relative to 

Plaintiff’s.  Google also respectfully asks this Court to exclude evidence of Google’s profits and 

revenues that do not pertain to the accused products, including evidence of Google’s overall 

revenues or overall advertising revenues.      

 
Dated:  October 2, 2009   Respectfully submitted, 
      QUINN EMANUEL URQUHART  
      OLIVER & HEDGES, LLP 
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