
IN THE UNITED STATES DISTRICT COURT
F'OR THE EASTERN DISTRICT OF TEXAS

MARSHALL DIVISION

FIINCTION MEDIA, L.L.C.

Plaintiff,

vs.

$

Civil Action No. 2007-CY-279
$

s
$

s

cooGLE, INC. AND YAHOO, INC.

Defendants. JURY TRIAL DEMANDED

PLAINTIFFOS RESPONSE TO GOOGLE'S MOTION FOR
SUMMARY JUDGMENT THAT ANY ALLEGED INFRINGEMENT OF'

U.S. PATENT NOS.6.446.045.7.240.025 AND 7.249059 WAS NOT WILLFUL

At the time Google fited its motion for summary judgment on willfulness, FM was

asserting three patents: the '045, the '025, and the '059. On October 9,2009, this Court issued

its Markman order, wherein it held the asserted claims of the '045 to be indef,rnite.

Following the Marhnan order, two FM patents therefore remain in the case, the '025 and

the '059. Although the '045 patent issued in2002, the '025 and the '059 patents issued shortly

before FM hled suit. Accordingly, àny willfulness claim by FM as to these patents would

necessarily focus on post-lawsuit activity by Google. As such, FM does not intend to pursue any

post-lawsuit willfulness theories.

Therefore, reserving all appellate rights, FM agrees to forego any willfulness claim as to

Google's infringement of the '025 and'059 patents. Because the Court has already dismissed

the '045 from the case, Google's willfulness motion as to the '045 is moot.

This Court should therefore deny Google's motion for summary judgment on willfulness

as moot.

$

$

$

$
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Respectfully submitted,

/s/ Joseph S. Grinstein
Max L. Tribble, Jr.

State Bar No. 20213950
Email : mtribble@susmangodfrey. com

SUSMAN GODFREY LLP
1000 Louisiana, Suite 5100

Houston, Texas, 77002
Telephone : (7 13) 651 -93 66

Facsimile: (7 13) 654-6666

Lead Attomey for Plaintiff

OF COUNSEL:
Joseph S. Grinstein
State Bar No. 24002188
Aimée Robert
State Bar No.24046729
SUSMAN GODFREY L.L.P.
1000 Louisiana Street, Suite 5100

Houston, Texas 77 002-5096
Telephone : (7 13) 651 -9366

Fax: (713) 654-6666
j grinstein@ susmangodfrey. com
arobert@ susman godfrey. com

Jeremy Brandon
State Bar No. 24040563
SUSMAN GODFREY L.L.P.
Suite 5100
901 Main Street
Dallas, Texas 7 5202-377 5

Telephone: (214) 7 54-1900
Fax: (214)754-1933
jbr andon@susman g o dfrey. com

Justin A. Nelson
State BarNo.24034766
SUSMAN GODFREY L.L.P.
Suite 3800
1201 Third Avenue
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Seattle, Washington 98 1 01 -3000
Telephone: (206) 516-3880
Fax: (206) 516-3883
i nel son@ susmangodfrey. com

Robert Christopher Bunt
State Bar No. 00787165
Charles Ainsworth
PARKER, BUNT & AINSV/ORTH, P.C.

100 East Ferguson, Suite 1114

Tyler, TX 75702
Telephone: (903) 531-3535
Fax: (903) 533-9687
rcbunt@pbatyler.com
charley@pbatyler.com

S. Calvin Capshaw
State Bar No. 037839000
Elizabethl-. DeRieux
State Bar No. 05770585
D. Jeffrey Rambin
CAPSHAV/ DERIEUX, LLP
Energy Centre
1127 Judson Road, Suite 220
P.O. Box 3999 (75606-3999)
Longview, TX 7 5601 -5157

Telephone: (903) 236-9800
Fax: (903) 236-8787
ccapshaw@capshawlaw. com
ederieuxlD capshawlaw. com
i r ambin(ò,cap shawl aw. c o m

Otis Canoll
State Bar No. 03895700
Collin Maloney
State Bar No. 00794219
IRELAND, CARROLL & KELLEY, P.C.

6101 S. Broadway, Suite 500

Tyler, Texas 75703
Telephone: (903) 561 -1 600

Fax: (903) 581-1071
otiscarroll@ icklaw. com
cmaloney@icklaw.com
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CERTIFICATE OF SERVICE

I hereby certify that on November 3,2009,I electronically filed the foregoing document

with the clerk of the court for the U.S. District Court, Eastern District of Texas, using the

electronic filing system of the court. The electronic case filing system sent a "Notice of
Electronic Filing" to the attomeys of record who have consented in writing to accept this Notice

as service of this document by electronic means:

/s/ Joseph S. Grinstein
Joseph S. Grinstein
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