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1 MR. LANE: Objection.
Z IHE WINESS: Well, let's see, let me
3 f¡nd the section here that talk about -4 MR. GRINSTEIN: Q. Self-serve, ifs on
5 page 33 of your report.
6 A. Yes, I have got that. Thanks.
7 Let me see if I can find a reference,
I If you would restate the quest¡on one time.
9 Q. Sure.
10 Can you name any part of the spec¡f¡cation
11 of the patents you have reviewed that would exclude
12 a system as being a self-serve interface if a help
13 desk of some sort was involved?
t4 MR. LANE: Object¡on.
15 THE WfiNESS: Well. let's see. I
16 can't sort of'- I don't think I can answer that
17 question because in this case the self-serve
18 interface com¡ng out of the cla¡m is something I
19 think people understood to be one person at either
20 locat¡on interact¡ng w¡th the computer system.
21 MR. GRINSTEIN: Q. Exhibit 49, Exhibit
22 B, the list of claim terms, let's go to -- we have
23 already discussed this a little bit, but let's go to
24 page 17, term No. 21, which is the second interface.
25 A. Okay.
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1 right?
2 A. Thafs correct.
3 Q. And the dispute beween the parties -4 one of the disputes between the parties with respect
5 to this Dortion of the claim relates to direct
6 selection of internet media venues versus indirect
7 selection of the ¡nternet media venues; is that
I right?
9 MR. LANE: Object¡on.
10 THE WITNESS: Well, no. Let's see -
11 hang on. Let me read th¡s real fast. Let me catch
12 up on the language in the cla¡m.
13 MR. GRINSTEIN: Q. Can I ask quickly, do
14 you intend to read the entire section?
15 A. I need to.
16 a. Let's go off the record.
t7 VIDEO OPERATOR: Off the record.
18 The time is 2:23.
19 (Break taken.)
20 VIDEO OPERATOR: Goinq back on the
21 record,
¿¿ I ne ûme ts z:zv.
23 MR, GRINSTEIN: Let me Withdraw the
24 quest¡on and reask it now that you have had a chance
25 to review this portion of your expert report,
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1 Q. That's on page 13 of your expert
2 report.
3 A. Let me find the reference.
4 Q. Ifs on the bottom of page u,
5 reference No. 21,
6 A. Okay, Second interface?
7 Q. Yes.
I If you look at page 13 of your expert
9 report, you can see C.2., that's discussing th¡s
10 claim term, right?
11 A. Yes.
LZ a. And in the m¡ddle you have got a
13 statement that says Basis and Reasons, For clarify I
14 w¡ll f¡rst discuss the meaning of second interface
15 followed by d¡scussion of seller to input
16 information.
77 Do you see that?
18 A, This claim term is long, so you broke
19 it up in two parts, r¡ght?
20 a. Yes.
21 I think we have already talked about the
22 firsT part, so I want to talk to you about the
23 second part.
24 "A seller is prompted," and you discuss that
25 starting on page 20 of your expert report; is that
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Q, One of the dìsputes between the
part¡es as to the meaning of this claim term focuses
on the difference between d¡rect and indirect
selection; isn't that r¡ght?

A. Yes.

Q. What is your understanding of the
distinction between direct and indirect selection?

A. Well, let's see - well. direct
selection is the seller selecting internet media
venues. Indirect would be having somebody else do
that.

12 a. Does direct selection involve naming
13 the internet media venues by name?
L4 MR. LANE: Object¡on.
15 THE WITNESS: It could ¡nclude that.
16 MR. GRINSTEIN: Q. What else could ¡t
17 include other than that?
18 A. Somebodv could collect from a

19 drop-down menu. Somebody could check box, something
20 like that.
2L Q. I don't think my question is very
ZZ clear, so let me try it again.
23 Does direct select¡on involve us¡ng some
24 method of selecting, whether typing in or checking
25 oll a box or something like that, each individual
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1 internet media venue by name, or does it involve
2 something else?
3 MR. LANE: Objection.
4 THE WITNESS: It would include each
5 internet media venue.
6 MR. GRINSTEIN: Q. Let me give you a
7 hypothetical, and maybe that will make this a little
8 easier,
9 Suppose the system let you choose internet
10 media venues such as Time, Newsweek, World
11 Report.com, the websites of those places, and there
12 is a little menu, and you can select each one of
13 them.
14 A. Yes.
15 a. That's one example. Suppose a
16 different example was the system lets you choose the
17 category Newsweeklies, or websites of Newsweeklies,
18 to be clear, and that would -- doesn't have the
19 names of those in there but they would be included
20 because they are the websites of Newsweeklies.
2l Is one of those examples direct selection,
22 both of them d¡rect selection. neither of them
23 direct selection?
24 Which ones do you think?
25 MR. LANE: Objection.

Page 148

1 MR. LANE: Objection.
2 THE WfiNESS: Indirect select¡on

3 could include a whole host of things, but my
4 understanding of this claim is that in this
5 situation where the seller is being prompted to
6 ¡nout informat¡on that selects internet media
7 venues, that's where the seller selects the internet
I media venues that they want to place ädvertising on,
9 send Dresentations to.
10 MR. GRINSTEIN: Q. I hear your answer
11 there, but I am still not quite sure that answered the
12 question which was -
13 A. I will try again.
t4 a. I hear how you are saying the claim
15 works, and you are saying the claim involves th¡s
16 and does not involve indirect select¡on.
t7 That's what the first sentence on page 21

18 says, right?
19 A. Yes.
ZO a. So explain to me what it doesn't
21 involve.
22 What is indirect selection?
23 A. Well, indirect selection could be a
24 case where back in 1999 or 2000 you would have an ad

25 network where the seller would select but not know
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THE WfiNESS: The f¡rst example you

gave ¡s an example of a direct select¡on.

MR. GRINSTEIN: Q. What about the
example of choosing the category of Newsweekly's
websites where ¡t d¡dn't name llme.com, Newsweek.com, so

on and so forth, but ¡f you clicked on Newsweekly
websites, you would get them.

Is that d¡rect selection or indirect
selection?

MR. LANE: Objection.
THE WnNESS: Well, let me respond

this way, wh¡ch ¡s the best way I can do this, my
understand¡ng is that the only direct selection of
the IMVS is discussed ¡n the Datents. Indirect
selection is never d¡scussed. One of ordinary skill

in the art would not have understood the Datent or
that cla¡m to include ind¡rect selection.

MR. GRINSTEIN: Q. You yourself wrote
the words "indirect selection is never discussed,"
r¡9ht?

A. Yes.

Q. So in order to write that sentence you

had to know what "¡nd¡rect selection" means, r¡ght?

Uh-huh.
So what does ¡t mean?
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where the ads are going to run, that is, an ad
network sold a suite of internet media venues, and
the seller would adveftise on those without ever
knowing who they are actually advertising on.

a. Is another word for an advertising
network, another term used to describe it
adveftising channel?

MR. LANE: Objection.
THE WITNESS: No. the two aren't the

same.
MR. GRINSTEIN: Q. What's an advertising

channel?
MR. LANE: Objection.
THE WITNESS: Gee whiz, an

advertising channel can be almost any media that you
can place advert¡sing on. An advertising network in
the context of th¡s claim is -- well, advertising
channel is a much broader concept,

MR. GRINSTEIN: Q. Well, tell me what an
advertising channel means to you.

MR. LANE: Object¡on.
THE WITNESS: Well, let's see. let me

take a look at one th¡ng or two things.
MR. GRINSTEIN: Why don't we go off

the record again?
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VIDEO OPERATOR: Off the record. The
time is 2:37.

(Break taken.)
VIDEO OPERATOR: We are back on

record. The time is 2:37,
MR. GRINSTEIN: Q. Can you answer the

questìon, what does an advert¡sing channel mean to you?

8 MR. LANE: Objection.
9 THE WITNESS: I am trying to answer
10 the question in terms of the claims that I was asked

11 to look at, and I willjust have to give you a

12 def¡n¡t¡on of that todav.
13 Advertis¡ng channel would be anything that
14 involves paid persuasive communication.
15 MR. GRINSTEIN: Q. "Anything that
16 involves paid persuasive communication."
L7 I am trying to work through that defin¡tion,
18 Bear with me for a second.
19 Is there a difference between advertisement
20 and advertisement channel in your mind?
2I MR. LANE: Objection.
22 THE WITNESS: Yes

23 MR. GRINSTEIN: Q. What's the
24 d¡fference?
25 A. Advertisement is a single entity,
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1 communication.
2 Q. Would you define an advert¡sement as
3 paid persuasive communication?
4 MR. LANE: Objection.
5 THE WfiNESS: It is one.
6 MR. GRINSTEIN: Q. Let me - let's look
7 at the spec¡f¡cation, and maybe that will make it
I clearer. Let's look at column 27 of the '025 patent,
9 If you look at the very first sentence in

10 column 27 , it says, 'The presentation database will
11 have data fields containing information that relates
12 to the seller's choice of non-res¡dent media or
13 advertising channels."
74 Do you see that?
15 A. Yes, I do.
16 a. Used in the context of that sentence,
17 what is "advertising channels" referring to?
18 MR. LANE: Objection.
19 THE WITNESS: I am not -- let's see,
20 I am not sure how they used ¡t exactly in here, I
21 mean. that's - I c¿n't speak for them, the authors
22 of the oatent.
23 MR. GRINSTEIN: Q. So you can't say as
24 someone of ordinary skill in the art what that term
25 meant when it was used in the Datent?
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single message, and a channel can include two
different conceDts.

a, What are the two different concepts?
A. Well. one is a tangible message, and

the other ls * media channel would be where those
messages can be conveyed.

a. Are you aware that the patent
specification uses the phrase "advertising channel"?

A. I have seen it in here, yes,

a. And when the patent specif¡cation used
the phrase "advertising channel," what did you
understand the patent to be referring to?

MR. LANE: Objection.
THE WITNESS: Well, let's see, my

f¡rst definition that I just gave you, when I read
the patent and I looked at the claims, that's the
basis that I used to evaluate everything.

MR. GNNSTEIN: Q. And the first
definition was what?

A. Of an adveft¡sing channel?
a. Uh-huh.
A. Paid oersuasive communication.

a. Anything involv¡ng - I think you
said -A. Anything involv¡ng paid persuasive
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1 A. I can give you my understanding of
2 someone who knew what somebody of ordinary skill in
3 the art back in 2000 was probably thinking, as I
4 have already sort of mentioned once,
5 Q. Do you think that what your
6 understanding of the phrase "advert¡sing channel"
7 means is not the same as how ¡t is used here?
8 MR. LANE: Objection.
9 THE WITNESS: I can't make that
10 determlnatìon right now on - just on the qu¡ck
11 reading.
12 MR. GRINSTEIN: O. You read the whole
13 patent, right?
L4 A. Yes.
15 a. Cover to cover?
16 A. Cover to cover.
t7 a. More than once?
18 A. Yes.
19 Q. Turn with me to column 66 of the
20 oatent,
2l These are some of the claims of the patent.
22 right?
23 A. Yes.
24 a. Look with me, claim 21, which says,
25 '"fhe computer system of claim 20 wherein the
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1 selection ¡nformat¡on input by the seller targets
2 one or more ¡ntemet media venues by targeting one
3 or more advertising channels."
4 Do vou see that?
5

6

7
.J
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A. I do.

a. Look at the next cla¡m. It says, "The
computer system of claim 21 where an advert¡sing
channel comDr¡ses one or more ¡nternet media
venues,"

Do you see that?
A. I do.

Q. So based on claim 22, an advertising
channel is someth¡ng that comprises one or more
internet media venues, right?

MR. LANE: Objection.
THE WITNESS: No. Hold on one

second. Let me look back and make sure that that's
one of the claims I was asked to take a look at.

MR. GRINSTEIN: Q. Well, just to be
clear, I am asking you this question based upon your
understanding of the whole patent as a whole whether or
not it was a claim you were asked to look at.

With that in mind -A. Let me just check, if you don't mind.

Q. Okay, Let's go off the record.
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I channel" in your report, would you accept my
2 representation?
3 A, Yes.

4 Q. You don't ment¡on "advertising
5 channel" ¡n your report, and so my quest¡on ¡s.

6 based upon what you see in cla¡ms 21 and 22, does
7 the patent appear to defìne "advertisìng channel" as
I something that comprises one or more internet media
9 venues?
0 MR. LANE: Objection.
1 THE WITNESS: Let me refer back to mv

report so I can give you an answer. I mean, let's
see here. That's not go¡ng to help, I don't know
how to answer that ouest¡on.

MR, GRINSTEIN: Q. Assume with me for a
second that "advertising channel" means a collection of
internet media venuesr one or more of them, and assume
wìth me for a second that these claims, 21 and 22, talk
about selecting internet med¡a venues by selecting the
channel that they comprise but not the -- but I am not
naming the internet media venues by name.

If you assume with me those questions, is

that ¡nd¡rect select¡on?
MR. LANE: Object¡on.
THE WITNESS: That's not how I would
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1 VIDEO OPERATOR: Offthe record. The
2 time is 2i42.
3 (Break taken.)
4 VÍDEO OPERATOR: Back on the record.
5 The t¡me is 2:44.
6 MR. GRINSTEIN: Q. I am sorry, but when
7 I go off the record, just let me know that it is time
I for you to go back on and then we will record your
9 answer.
10 When we are off the record, time is not
11 being kept, and the Couft Reporter is not typing
12 answers.
13 A, I understand,
L4 a. Does what is written in claim 23 - I
15 am sorry, 22 - suggest to you that the way
16 advertis¡ng channel ls used ¡n these patents is

17 meant that an advert¡sing channel is something that
l8 comorises one or more internet media venues?
19 MR. LANE: Object¡on.
20 THE WITNESS: Let me see ¡f I can --
21 helps me refer to my report. Let me see if I can
22 find what will help me respond to your question
23 right.
24 MR. GRINSTEIN: Q. IfI represented to
25 you that you don't mention the phrase "advertising
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1 define indirect selection,
2 MR. GRINSTEIN: Q. I w¡ll give you
3 anotherhypothet¡cal.
4 Suppose that the seller wasn't naming
5 internet media venues by name but was selecting the
6 category of all internet med¡a venues that lots of
7 males ages 18 to 35 frequent. Suppose that's the
I way that the seller is selecting internet media
9 venues.
10 Is that indirect selection?
11 MR. LANE: Objection.
L2 THE WTTNESS: NO.

13 MR. GRINSTEIN: Q. So in that instance
14 the seller would be telling the system send this ad to
15 all the websites out there that that particular
16 demographic of people likes to visit, and the system
17 does it for the seller; you would call that direct
18 selection of the internet media venues?
19 MR. LANE: Objection.
20 THE WITNESS: No. Direct selection
21 involves the seller selecting one or more of the
22 internet media venues, not a category of internet
23 med¡a venues.
24 MR. GRINSTEIN: Q. So selecting by
25 category like demographics, that would be indirect
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1 selection?
2 MR. [ANE: Objection.
3 THE WITNESS: No.
4 MR. GRINSTEIN: Q. If it is not direct
5 selection, it is not ind¡rect selection, what kind of
6 selection is it?
7 A. I am not sure what k¡nd of select¡on
8 that would be, but indirect selection is where the
9 seller doesn't choose individual media venues --
10 ¡nternet media venues.
11 a. In the example I just provided to you.
12 the seller says "I want these ads to go to all of
13 the websites that guys ages 18 to 35 like to go to,"
14 so presumably Better Housekeeping,com ¡sn't going to
15 be one of them, but Sports lllustrated.com might be
16 one of them.
17 In my hypothetical the seller is not
18 selecting Sports lllustrated.com by name. the seller
19 is say¡ng I want websites that have a certa¡n
20 demographic.
27 In that hypothetical are we talking ¡ndirect
22 selection, direct selection or some other type of
23 selection which you can name for me?
24 MR. LANE: Objection.
25 THE WITNESS: I am not sure I can --
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1 that.
2 MR. GRINSTEIN: Q. If you can't give me
3 an example of what indirect selection means, then how
4 could you have written in your report that ind¡rect
5 selection is never discussed and one of ordinary skill
6 in the art would not have understood the oatent or this
7 claim phrase to include indirect selection, the top of
I page 21?
9 A. Yes. Well, the plain language in the
10 claim in my mind is clear that the seller selects
11 the IMVS, and when the seller selects the IMVS,
12 that's not an indirect selection.
13 a. I am not sure that answered that
14 question, so let me ask ¡t again,
15 If you cannot give me an example of what
16 indirect selection means, then how could you say
17 that indirect selection is never discussed?
18 A. Because somebody of ordinary skill in
19 the aft at the time this was wr¡tten would
20 understand this claim where a seller is prompted to
21 inDut information it selecb in the internet media
22 venue, they would have thought that is a dìrect
23 selection,
24 a, Let me ask you to turn back to column
25 66 of the '025 Datent. Look atclaim 23.
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1 it is not d¡rect selection, Thafs about as far as
2 I can go based on what your description was.
3 MR. GRINSTEIN: Q. Why are you resist¡ng
4 calling it indirect selection?
5 A. Because as a seller I am not selecting
6 each internet med¡a venue.
7 Q. So that would mean that my
I hypothetical ¡s ind¡rect selection, right?
9 MR. LANE: Objection.
10 THE WITNESS: I am sorry you said is
11 indirect?
Lz MR. GRINSTEIN: Q. Is indirect
13 selection.
74 A. No, not in my mind anyway,
15 a. Give me an example of indirect
16 select¡on.
t7 MR. LANE: Objection.
18 THE WfiNESS: That's not within the
19 scope of what I did here. and so I probably couldn't
20 give you a good response r¡ght now. Again, I was
21 asked to look at the claim language and look at the
22 mean¡ng of those terms within the claim language and
23 give my opinion about what someone would have
24 believed back ¡n 1999 and 2000. I don't -- I would
25 be off track if I tried to g¡ve you an answer to
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1 Do you see claim 23?
2 A. Yes.
3 Q. Cla¡m 23 says. "The computer system of
4 cla¡m 20 wherein the selection ¡nformation input by
5 the seller targets one or more internet media venues
6 by targeting demographics of one or more internet
7 media venues."
8 Do you see that?
9 A. I do.
10 a. And that does not involve indirect
11 selection, correct?
LZ MR. LANE: Objection.
13 THE WITNESS: Well. let's see. let me
14 just pause for ten seconds and make sure that that's
15 a claim that i took a look at. If it is not, I
16 probably don't have t¡me here to formulate an answer
17 for you.
18 If you will give me just about a minute or
19 two.
20 That's not one of the claims that I took a
21 look at.
22 MR. GRINSTEIN: Q. Are you aware that's
23 one of the claims that ¡s being asserted by Function
24 Media in th¡s case?
ZS MR. LANE: Objection.
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1 THE WITNESS: No.
2 MR. GRINSTEIN: Q. Your sentence that
3 reads, "Only direct selection" * page 21 - "only
4 direct selection of the ¡nternet med¡a venue is

5 disclosed in the Datents. Ind¡rect selection is never
6 discussed,"
7 You would agree with me that claim 23 of the
8 '025 patent appears in the'025 patent, right?
9 A. It does appear in the patent.
10 a. So when you say ¡ndirect selection is

11 never discussed in the patent, then that must mean
12 that claim 23 is not talk¡ng about ¡ndirect
13 selection; is that right?
74 MR. LANE: Objection.
15 THE WITNESS: No. I thinkyou haveto
16 take the whole thing - you have to take the patent
L7 from head to toe as you've just mentioned and draw a
18 judgment on what that claim language - the term.
19 what it means,
20 And I am sorry. everything that I have read
21 indicates that - that the seller interface, the
22 seller selects internet media venues,
23 MR. GRINSTEIN: Q. "Indirect select¡on
24 ¡s never d¡scussed"; those are words you used, right?
25 A. Yes.

Page ltr
1 THE WINESS: No. Let's see, my
2 opinions are based on the language in the claims
3 themselves, the terms in the cla¡ms.
4 MR. GRINSTEIN: Q. But the f¡rst
5 sentence on page 21 says "ind¡rect selection ¡s never
6 discussed in the Datents."
7 Isn't that what it says?
8 A. It does say that, and it also follows
9 on, "One of ordinary skill ¡n the art would not have
10 understood the patent or this claim phrase to
11 include ind¡rect selection,"
72 a. So ne¡ther the claim phrase you were
13 talking about nor the entire patent includes
14 indirect selection accord¡ng to your opinion, r¡ght?
15 A. Restate that because this is
16 impoftant,obviously.
77 Q, The phrase you have just read to me
18 says, "One of ordinary skill in the art would not
19 have understood the patent or this claim phrase to
20 include indirect selection,"
2L So in the four corners of the patent you
22 think indirect select¡on is not included; is that
¿J nontl
24 MR. LANE: Objection.
25 THE WITNESS: That was a long
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a, "Never discussed" means nothing in the
patents talks about it, r¡ght?

MR. LANE: Objection.
THE WTTNESS: No,
MR. GRINSTEIN: Q. So you think the

oatent does talk about indirect selection?
A. Well, the patent talks about a lot of

stuff, both the cla¡ms and specif¡cations and
description in the abstract, obviously.

a, You made a statement right here that
says "indirect selection is never discussed."

Is it your testimony now that indirect
select¡on is ¡n fact discussed in the '025 Datent?

MR. LANE: Objection.
THE WTTNESS: NO.

MR. GRINSTEIN: Q. So nowhere in the
'025 patent is indirect selection discussed, That's
what's in your report, and that's in your testimony
today, r¡ght?

A. Not with¡n the context of that claim.

a. You don't lim¡t your sentence on page
21 to any particular claim, do you?

You are talking about the entire patent; in
fact you talk about the patents, don't you?

MR. LANE: Objection.

L7
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1 question. If you can run it by me one more time.
2 I am probably running out of gas right now.
3 MR. GRINSTEIN: Q. Let me finish up this
4 line of quest¡oning and we will take a break.
5 A. That would helD me a lot.
6 Q. This sentence says, "One of ordinary
7 skill in the art would not have understood the
8 patent or this claim phrase to include indirect
9 select¡on."
10 What you are saying there, the patent does
11 not include indirect selection right?
t2 MR. LANE: Objection.
13 THE WITNESS: The Datent nor this
14 claim.
15 lvlR. GRINSTEIN: Q. The one hand the
16 patent, the other hand the cla¡m. neither of them
17 ¡nclude ind¡rect selection, right?
18 A. Well, the claim that we are talking
19 about, that is the seller prompting -- the seller is
20 prompted to input information to select one or more
21 of the ¡nternet media venues. That's the context --
22 that's the meaning that I applied to that.
23 a. But you didn't just write, "One of
24 ordinary skill in the art would not have understood
25 this claim phrase to ¡nclude indirect selection,"
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1 you went further than that, right?
2 A. Yes.
3 Q. You included the whole word "patent,"
4 r¡ght?
5 A. Uh-huh.
6 Q. So if the patent does not include
7 indirect selection, then in your view claim 23 does
8 not sDeak to indirect select¡on -- does not include
9 ¡ndirect selection, r¡ght?
10 MR. LANE: Objection.
11 THE WITNESS: I can't sDeak to claim
tz 23.
13 MR. GRINSTEIN: Q. It is in the patent,
14 right?
15 A. It ¡s in the body of the patent/ yes.

16 a. So ¡f the patent doesn't include
17 indirect selection, ergo, cla¡m 23 which is in the
18 patent doesn't include indirect selection; is that
19 logic sound?
20 MR. LANE: Objection.
2L THE WITNESS: No, it is not.
22 MR. GRINSTEIN: Q. Explain to me how
23 claim 23 could include indirect selectíon but the entire
24 oatent that involves claim 23 does not include indirect
25 selection?
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selection discussed. right?
MR. LANE: Objection.
THE W[[NESS: Again, that was not one

of the claims, That's not one of the cla¡ms that I
took a look at in this report, so I can't give you
an opinion. I can't give you a stra¡ght answer on
that one.

MR. GRINSTEIN: I will g¡ve you that
break that vou need,

VIDEO OPERATOR: Going off the
recoro,

The time is 3:02.
(Break taken.)

VIDEO OPERATOR: We are back on the
record, The t¡me is 3:19.

MR. GRINSTEIN: Q. I want to ask you,
Mr. K¡ncaid, about another claim in column 66 of the
'025 patent, and that's claim 24.

That claim starts out, as you see, the
computer system of claim 20,

Do you see that?
A, Yes,

a. And if you follow back to claim 20.
that's the way you read these patents -

A. Yes.
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1 MR. LANE: Object¡on.
2 THE WITNESS: Claim 23 is not - I
3 will double-check. Let me just look through the
4 list of the terms -- claim terms that I looked at,
5 Claim 23 is not one that I took a look at
6 for this report, so I can't give you an answer r¡ght
7 now.
I MR. GRINSTEIN: Q. Whenyou madethe
9 bold affirmative statement that "indirect selection is

10 never discussed ¡n the patent," did you read the entire
11 patent to confirm that that was the case?
72 A, I read the entire patent.
13 a. So in read¡ng the ent¡re patent you
14 must have read claim 23, right?
15 A. Yes, I did.
16 a. And so when you read claim 23, that
17 didn't cause you to change your opinion that
18 indirect select¡on ¡s never discussed. right?
19 MR. LANE: Objection.
20 THE WTTNESS: Restate that question
21 because -22 MR. GRINSTEIN: Q. Sure.
23 You read claim 23, it said what it said, and
24 hav¡ng read that you still held the opinion that the
25 entíre patent, nowhere in the patent, was indirect

Page 169

1 Q. - ¡t ¡s a jigsaw, follow back to
2 claim 20 it says the computer system of cla¡m 6?
3 A. Yes.
4 Q. If you go to claim 6, it says the
5 computer system of claim 1.

6 Do you see that?
7 A. Yes.
8 Q. Eventually through a circu¡tous route,
9 claim 24 eventually depends upon claim 1; is that
10 fair?
11 A. Yes.
12 a. Claim 24 says, '"fhe computer systems
13 of claim 20 wherein the selection ¡nformation
14 includes identification of ind¡vidual internet media
15 venues."
16 Do you see that?
17 A. Yes.
18 a. That claim is talking about a seller
19 inputting selection information that includes an ID
20 of ind¡v¡dual media venues. r¡ght?
2L MR. LANE: Objection.
22 THE WITNESS: Let me double-check.
23 If I am not mistaken, that's not - that's not a
24 claim that I was asked to take a look at. So I
25 can't sort of g¡ve you a response right now that is
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worthy of giving.

MR. GRINSTEIN: Q. Are you aware that
cla¡m 24 has been asserted against Yahoo! in this case?

MR. LANE: Object¡on.
THE WITNESS: No.

MR. GRINSTEIN: Q. Let me just ask you

what the words mean because vou have read the whole
patent, so I want to know what you thought when you read

those words.
It says, "The computer sylem of cla¡m 20

wherein the selection information includes an
ident¡f¡cat¡on of ¡nd¡v¡dual internet media venues."

Do vou see that?
A. I see that cla¡m.

Q. Is that talking about d¡rect selection
of internet media venues?

MR. LANE: Object¡on.
THE WITNESS: Aga¡n, that's not one

of the cla¡ms that I was asked to take a look at in
the terms - help or define the terms. I can't take
a flier right now and give you a response.

MR. GRINSTEIN: Q. You can'ttell meone
way or the other whether that involves d¡rect select¡on

of internet media venues?
A. No. I haven't had a chance to look at

Page 172

1 of the concept of claim d¡fferentiation?
2 MR, LANE: Objection.
3 THE WrrNESS: No.

4 MR. GRINSTEIN: Q, You wouldn't know how
5 that applies?
6 MR. LANE: Object¡on.
7 THE WITNESS: No.

I MR. GRINSTEIN: Q. Let me ask you about
9 another term that you opined on. and this is the term
l0 "presentationrules."
11 A. Can you point me to the page ¡n the
f? rên^rf nlêâcÊ?

13 a. You discuss them starting on page 40.
14 There m¡ght be other places that you discuss them
15 but that's the section,
16 A, Let me get to that page.

77 The term is "oresentation rules"?
18 a. You can see what both s¡des are saying
19 about this, if you w¡ll open up Exhibit 49 and flip
20 to page 14.
27 A. No. 11.
22 a. It is No. 11.
23 Do you see that?
24 A. Yes, I do.
25 a. And you see there is a defìnit¡on that

Page 171

1 that one.
2 Q. ff I ask you a question about this
3 Datent that doesn't involve one of the claims that
4 you looked at, you can't answer that question for
5 me?
6 N4R. LANE: Objection.
7 THE WITNESS: No.
I MR. GRINSTEIN: Q. You can't answer
9 questions for me that discuss how other claims that are
10 in this patent bear on or reflect on your analysis with
11 respect to the claims that you have anal)¡¿ed?
12 N4R. LANE: Object¡on.
13 THE WITNESS: If you will restate
14 that one time,
15 MR, GRINSTEIN: Q. You have anal¡rzed

16 certain claims in these patents, right?
17 A. Yes, I did.
18 a, But you can't answer quest¡ons for me
19 that discuss how other claims might shed some light
20 on your analysis of the claims that you did review;
21 you can't answer those questions?

22 MR. LANE: Objection.
23 THE WINESS: Thats correct, I can't
24 answer those quest¡ons.

25 MR. GRINSTEIN: Q, Have you ever heard

Page 173

1 Function Media has proposed and there is a
2 def¡nition that Google and Yahoo! has proposed.

3 Do vou see that?
4 A. Yes.
5 Q. And you state in your expert repoft
6 that this claim term means "Rules that control and
7 limit the style and editing, i.e., form of the
I presentations created by the system."
9 Do you see that?
10 A. Yes. That's correct.
11 a. First of all. what's the difference
12 between style and editing?
13 MR. LANE: Objection.
74 THE WITNESS: Well, let's see, that
15 could take a while. It's okay. If you want to
16 know.
77 Do you want me to 9o into a discussion
18 between style and editing?
19 MR. GRINSTEIN: Q. I would like to know
20 why you included both of those words in your defÌnit¡on
21 of this claim term, why you thought there was a

22 dist¡nction between the two that you needed to include
23 both words.
24 MR. LANE: Objection.
25 THE WITNESS: Well, see, I think the
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1 def¡nition is sort of face value. Style and editing
2 are components of presentations or ads,
3 MR. GRINSTEIN: Q. I was about to aska
4 question, ¡t is kind of funny because we just d¡scussed
5 a similar s¡tuation off the record, but why don't you
6 tell me what style and editing means in your mind?

7 MR. LANE: Object¡on.
I THE WITNESS: Well, let's see. sryle

9 and editing could include almost anything in terms
10 of the creative process, both words and visuals and
11 any other part.
12 MR. GRINSTEIN: Q. What's the difference
13 between them with respect to an advertisement?
t4 MR. LANE: Objection.
15 THE WITNESS: Well, lees see, there
16 is not a difference between the two, They work
17 together, and thafs why they are included in the
18 definition.
19 MR. GRINSTEIN: Q. Maybe ¡f I asked you

20 to give me some examples that would help,
2l Give me some examples of rules that might
22 control and lim¡t the style of a presentation
23 created by the system.
24 MR. [ANE: Objection.
25 THE WITNESS: Well, let's see, let me

Page 176

1 about the '025 patent, and what I want to asK you a
2 question about ¡s the very first page of the patent
3 where you see an abstract,
4 A. Yes.
5 Q. Do you know what the abstract is?

6 A. Yes.
7 Q. What ¡s it?
8 A, It ¡s a condensed descr¡ption in
9 discussion of the entirety of the patent from the
10 inventor's Doint of v¡ew,
11 a. The first sentence - I guess I will
12 read the whole thing for clar¡ty, although I don't
13 want to ask a quest¡on of the whole - it says, "An

14 internet adveft¡sing system and method that provides

15 a seller self-serve control for creation,
16 publication and display of advertisements on the
17 internet med¡a venues owned or controlled by
18 entities other than the seller in a form
19 automatically modified to comply with the media
20 venue's presentation rules which may include design
21 or style standards for look and feel, editor¡al
22 standards, and distribution factors"'
23 Do you see that?
24 A. Yes, I do.
25 a. I want to ask You about the last

Page 175

1 do this, when I looked at the claim language and it
2 said "presentation rules," I had to say what was

3 happening back in 2000, and I think my report
4 clearly says ¡t best.
5 The term "presentation rules" by itself had
6 no real special meaning in the field of internet
7 advertising at the t¡me this '025 patent was filed
8 in Januarv 2000.
9 But in the context of the cìaim, namely, the
10 IMV's inner presentation rules that control how the
11 electronic advertisements are displayed in their
12 respective venues, one of ordinary skill in 2000

13 would have understood this term to correspond to I¡4V

14 media kits, and those - that's what that defìn¡tion
15 means.
16 MR. GRINSTEIN: Q. Is that the best
17 answer you can give to my question?

18 A. It is, Yes.
19 a. can you give me an example of rules
20 that would control and limit the editing of the
21 presentations created by the system?
22 MR. LANE: Objection.
23 THE WÍNESS: No, I can't give You an

24 example of that r¡ght now.
25 MR. GRINSTEIN: Q. I want to talk to you

Page !77

1 clause of that sentence that says, "comply with the
2 media venue's Dresentation rules."
3 Do you see that?
4 A. Yes.
5 Q. And then it l¡sts examples of
6 presentation rules, right?
7 MR. LANE: Object¡on.
8 THE WITNESS: Let's see, let me get
9 down here. you are talking about where - let me

10 see * where it talks about "to comply w¡th the
11 media venue's Dresentat¡on rules" and continuation
12 of that?
13 MR. GRINSTEIN: Q. Yes. It says "which
14 may include," do you see that?
15 A. Yes.
16 a. And what follows there are examples of
17 presentation rules, r¡ght?
18 MR. LANE: Objection.
19 THE WITNESS: No, not according to
20 what my understanding about presentation rules are
21 in the cla¡m ¡tself.
ZZ MR. GRINSTEIN: Q. Are design or style
23 standards for look and feel presentation rules?

24 MR. LANE: Objection.
25 THE WITNESS: No.
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1 MR. GRINSTEIN: Q. Are editorial
2 standards presentation rules?
3 MR. LANE: Objection.
4 THE WINESS: No.
5 MR. GRINSTEIN: Q. Are distribution
6 factors Dresentation rules?
7 MR. LANE: Objection.
8 THE WITNESS: No.

9 MR. GRINSTEIN: Q. So when this sentence
10 says that "the media venue's presentation rules may
11 include design or style standards for look and feel.
12 editorial standards and distribution factors," you do
13 not understand what that means?
14 MR. LANE: Objection.
15 THE WTTNESS: When I looked at the
16 phrase - the term inside the claim, "presentation
17 rules," that's not what somebody who is of ordinary
18 sk¡ll in the aft would have interÞreted that as.

19 MR. GRINSTEIN: Q. So the way you came
20 up with what "presentat¡on rules" meant was you

21 considered what somebody of ordinary skill back in the
22 yeat 2000 would have thought that it meant?
23 A. Yes.

24 a. And so that was kind of the primary
25 thing you considered above and beyond the words in

Page 180

1 experience in everything, the items I mentioned in

2 the very first part of the report, all of the things
3 going on.
4 Let me find - so I am basing all of mY

5 opinions based on my - I am just reading right off
6 of page 1.

7 MR. GRINSTEIN: Q. You can summarize
8 your analysis, I would like to know.
9 A. My opinion is basically based on my
10 personal knowledge, exper¡ence, including the level

11 of education and experience of persons in the skill
12 work¡ng ¡n the f¡eld, types of problems they
13 encountered ¡n the art, prior art patents and
14 publications, activ¡ties of others, prior art
15 solutions to problems encountered by the inventor,
16 the sophistication of the technology and the
17 reDetitive of which innovations were made,
18 That is exactly what I th¡nk I was asked to
19 do.
20 a. I don't think you mentioned the
21 specificat¡on of the patent in there.
ZZ Did you? Maybe you did and I missed it.
23 A. Let's see, well, in the statement of
24 opinions, the summary of my opinions regarding the
25 meaninq of certain claim terms in '025 and '045 is

Page !79

1 the patents like in the abstract, r¡ght?
2 MR. LANE: Objection.
3 THE WITNESS: No. Let's see, again,
4 the language in the claim talks about presentation

5 rules, and back in 2000, anybody of ordinary skills
6 in the aft would have interpreted that - I used the
7 phrase "media kits," and media kits were well-known
8 to those in the advertising f¡eld in 2000. As

9 mechanical specifications that IMVS mandate sellers
10 follow when advert¡sing on their respective IMVS.

11 In 2000 it was common for an IMV to provide

12 media kits that include those rules and
13 specifications.
f4 The examples - for example, common rule
15 related to the size of the banner advertisements
16 that the IMVS would allow posted on their sites.
L7 MR. GRINSTEIN: Q. But you understood
18 your role in this case as an expert was to say as

19 between my own experience and understanding of what
20 things meant in the art in 2000 and words and phrases

21 that appear in the patent, your role as an expert was to
22 apply your understanding and experience in construing
23 these claims; is that right?
24 MR. LANE: Objection.
25 THE WITNESS: My role ¡s to use mY

Page 181

1 what is spelled out blow. So that includes the
2 oatents.
3 Q. I guess what I am try¡ng to get at is
4 the methodology that you employed in your report,
5 and my question is, did you interpret the claims
6 based upon your understand¡ng and experience from
7 hav¡ng been involved in internet adveftising around
I the year 2000, or did you interpret the claims ¡n
9 light of what the specification said the claims
10 meant?
11 MR. LANE: Objection.
12 THE WTTNESS: I included everything
13 in my analysis and have to span both of that and
14 more,
15 MR. GRINSTEIN: Q. And what did you do
16 in a circumstance in which what your analysis and
17 understanding of what the claims meant to you as an
18 ordinary -- as a person of ordinary skill in the art
19 meant -- strike that question.

20 What did you do when there was a s¡tuation
21 in which you thought as a person of ordinary skill
22 that the claim meant one thing but the specification
23 had language ¡n it suggesting that the cla¡m meant
24 something else?
25 How did you resolve that conflict?
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MR. IANE: Objection.
THE WINESS: Well, see, the only

thing I was asked to do was look at the claim
language, and so I did that in context of the whoìe
Datent.

MR. GRINSTEIN: Q. So you looked - you

focused on the claim language and your own experience
but not so much the specification?

MR. LANE: Object¡on.
THE WITNESS: No. All of those

things were taken into consideration.
MR. GRINSTEIN: Q. So let me ask my

quest¡on aga¡n.
When you encountered a conflict bewveen what

the specifìcat¡on indicated a claim term meant and
what your own experience as a person of skill in the
art suggested that a claim term meant, how did you

resolve that conflict?
MR. LANE: Object¡on.
THE WITNESS: Well, I used the

entirety of the patent, all of the spec¡fications,
all the claims, the abstract, everything, Plus my
experience regarding what was take tak¡ng place back
in 1999 and 2000 and came to an op¡nion on that.

MR. GRINSTEIN: Q. Was one * as between

Page 184

I system.
2 Q, The next sentence you wrote confirms
3 your understanding that the presentat¡on rules
4 database contains the presentation rules, right?
5 A. Yes. A person of ordinary skill in

6 the art would understand that the fields in the
7 Dresentation rules database contains the
I Dresentation rules themselves,
9 Q. Let me ask you a question about the
10 specification.
11 If you will turn with me to column 18.
LZ A. In '025?
13 a. Yes, column 18 of '025.
L4 A. Conect.
15 a. Start w¡th me on line 40.
16 That line starts, 'The data fields held by
17 the presentation rules database 1650," right?
18 A, Yes, I can see that.
19 a, We reference back to your report, your
20 report says,'The fields in the presentation rules
21 database contain the presentation rules," right?
22 A. Yes.
23 a. So that first sentence, that first
24 clause that we talked about, "the data fields held
25 by the presentation rules," those databases are the

Page 183

1 the claim language, the specification and your own
2 exper¡ence, let's call those three factors, what the
3 spec¡f¡cat¡on says, what the claim language says, and

4 your own exper¡ence about what terms mean; as between
5 those three factors did vou cons¡der one of them more
6 imoorlant than the others?
7 MR. LANE: Objection.
I THEWITNESS: No, they are all

9 equally weighted.
10 MR. GRINSTEIN: Q. Nowweare talking
11 about the claim term "presentation rules," right?
L2 A. Yes, page 40 of my report,
13 Q. And you agree on page 41 of your
14 report that the presentation rules databases conta¡n

15 the presentation rules. right?
16 A. There you are talk¡ng about ¡n the
17 specifìcation?
18 Q. Yes.

19 A. Section þ?

Z0 Q. Yes.

27 A. The soec¡fication states that the
22 presentation rules databases had data f¡elds

23 containìng ¡nformation that controls and l¡mits the
24 style and editing of presentat¡on created by the
25 presentation generat¡on program 1710 which is the

Page 185

1 presentation rules, r¡ght?
2 MR. LANE: Objection.
3 THE WITNESS: Let's see, I am trying
4 to make correspondence between my repoft and the
5 citation you gave me.
6 Would you say it one more time a little b¡t
7 slower?
8 MR. GRINSTEIN: Q. You said in Your
9 report that "the fields in the presentation rules
10 database contain the presentat¡on rules," right?
11 A. Yes.
L2 a. And specification at line 40, column
13 18, of the '025 patent says "the data fields held by
14 the presentation rules database,"
15 Do you see that?
16 A. I am sorry?
L7 MR, I-ANE: Column 40 or column 18,
18 line 40?
19 MR. GRINSTEIN: Q. Column 18, line 40
20 says that, "the data fields held by the presentation
21 rules database."
22 Do you see that?
23 A. Yes, I see that line.
24 a. The data fields that's referr¡ng to,
25 according to your repoft, are the presentation
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1 rules, right?
2 MR. LANE: Object¡on.
3 THE WITNESS: I am trying to
4 determine the context of your question, so bear with
5 me.
6 Would you restate your question one more
7 time?
8 MR. GRINSTEIN: Q. Let me ask th¡s
9 really simply.
10 The thing I am talking about is the
11 presentations rules database, right?
LZ A. Yes.
13 a. Of the first - that's what is
14 d¡scussed right there at line 40, column 18, of the
15 '025 patent, the presentation rules database, right?
16 A. Yes.
17 a. Is it hard to admit that the
18 presentation rules database contains presentation
19 rules?
20 A. No. I am just trying to make sure
21 that w¡thin the context of what you are asking here,
22 which is presentation rules, are stored in the
23 databases.
24 a. Can you agree w¡th me that
25 presentation rules get stored in the presentation

Page 188

1 the system."
2 Do you see that?
3 A. Yes. I do.
4 Q. Look back at what I just read to you,
5 and it says, "Some of the fields that might be the
6 presentation rules database include presentation
7 cost and options,"
8 That's what that section said, right?
9 A. Let's see, you just - you just
10 read - what you just said didn't correspond to that
11 list of items you just ran through.
12 a. Look at line 45 and 46, column 18.

13 A, Presentat¡on rules -
14 a. That's one of the rules that is in the
15 presentation rules database. right?
16 MR. LANE: Objection.
77 THE WITNESS: No.
18 MR. GRINSTEIN: Q. Then what is it?
19 A. Presentat¡on rules database are the
20 media kits that IMVS provided to sellers. Thafs my
21 understanding of that term in these claims,
22 a. You agreed with me earl¡er that the
23 presentation rules database holds the presentation
24 rules, right?
25 A. Yes.

Page 187

1 rules database?
2 A. Yes.
3 Q. Let me read this sentence.
4 "The data fields held by the presentat¡on
5 rules database will vary from seller type to seller
6 type as well as from one media type to another
7 depending on the design of the presentations,"
8 Do you see that?
9 A. Yes.
10 a. "Some of the fields that might be
11 maintained are presentation templates, blocked
12 words, blocked phrases. blocked references,
13 presentation cost and options, publication dates and
14 deadlines, blocked URLS, grammar guidelines,
15 spelling dictionaries, presentation size
16 restrictions, photos or graphic specif¡cations such
17 as size, compression and file format and any other
18 guidelines, benchmarks or controlling algorithms,"
19 Did I read that correctly?
20 A. You did read it correctly.
2L a. Now, I want you to keep in m¡nd your
22 definition of presentation rules which is on the top
23 of page 40.
24 It says, "Rules that control and limit the
25 style and ed¡ting of the presentat¡ons created by

Page 189

1 Q. The next line of this specification
2 discusses what ¡s in the presentation rules
3 database, right, some of the fields that might be
4 maintained, right?
5 A, It discusses what these soecifications
6 talk about, but my understanding, again, back in

7 2000 was different than this entire list.
8 Q. So you disagree that what is listed
t here are presentation rules?
10 MR. LANE: Objection.
11 THE MTNESS: Yes, and that's why I
12 will drop back to my understanding of what anybody
13 skilled in the art back in 2000 would have
14 interpreted presentation rules, and that is those
15 are med¡a kits.
16 MR. GRINSTEIN: Q. So in your vìew the
17 patent has someth¡ng called - the system described in
18 the'025 patent has someth¡ng called a presentation
19 rules database. r¡ght?
20 A. It does.
Zl a. And in your opinion that contains
22 media k¡ts; is that your opinion?
23 A. Yes.
24 a. And so when the patent says "some of
25 the fìelds that might be maintained by implicat¡on
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in the Dresentat¡on rules database are the
follow¡ng," you are say¡ng that those actually
aren't maintained in the oresentat¡on rules database
because those are not med¡a kits?

MR. LANE: Objection.
THE WITNESS: I am saying those are

not media kits.
MR. GRINSTEIN: Q. So they wouldn't go

¡n the Dresentat¡on rules database?
MR. LANE: Objection,
THE WITNESS: I don't know where thev

would go, but the presentat¡on rules database,

according to the language in the claim, would be

understood by anybody with ord¡nary sk¡ll ¡n the art
back ¡n 2000 to be media k¡ts,

MR. GRINSTEIN: Q. So as þetween what
th¡s portion of the specif¡cation says ¡s ¡n the
presentat¡on rules database and what your own exper¡ence

would suggest should go in the presentation rules

database you are citing with your own experience ¡n

construing this claim term, r¡ght?
MR. LANE: Objectìon.
THE WITNESS: My experience plus the

read¡ng of the patent and my understand¡ng of how

the whole system works as well as everything that

Page 192

equally - would be an equally valid way to def¡ne
the term as opposed to style and editing?

MR. LANE: Objection.
THE WITNESS: No. I think the

definition that we have down here - that I have
down here is correct.

MR. GRINSTEIN: Q. I take it that when
you wrote def¡nitions or op¡ned these definitions were
the correct def¡nitions, you took care with respect to
each word you included in the def¡nition, right?

A. Yes,

a. So words didn't just come into your

def¡nitions by happenstance, you thought about them
and made sure they were appropriate before you wrote
them down. right?

A. Yes,

a. I guess my question is, when you were
defìning "presentat¡on rules," why did you think
that the word "and" was appropriate between style
and editing as opposed to the word "or"?

A. Because these rules that control and
limit these media kits -- lefs see.

Style and editing is inclusive rather than
"or" which is one has to take pr¡ority over the
other, "Or" means one or the other, and "and" is
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t has been included.
2 MR. GRINSTEIN: Q. When you read the
3 whole patent, you read thìs part, r¡ght?
4 A. I did.
5 Q. But you disagree that these things
6 would go in the presentation rules database. right?
7 MR. LANE: objection.
I THE WITNESS: I am not sure where
9 those would go, I know those don't constitute
10 somebody of ord¡nary sk¡ll, definition of
11 presentation rule which is a media kit.
fZ MR. GRINSTEIN: Q. And once more, asking
13 you about the first paragraph on page 40, your

14 definition. you say that, "presentation rules are rules

15 that control and l¡mit the style and editing of the
16 presentations created by the system."
77 Do you see that?
18 A. Yes.
19 a. Why isn't it a better definition or a
20 correct defìnition to say rules that control and
21 limit the style or ed¡ting of the presentations
22 created by the system?
23 A. It is not an either/or situation. It
24 is inclusive.
25 a. So sfyle or edit¡ng would be

Page 193

inclusive. Style and editing are both included in

there.
a. Well, if the claim definition said

rules that control and lim¡t the style or editing of
the presentations, that would give the option that
these rules would either be sfyle, ed¡t¡ng or - I
am sorry - that would give the option that these
rules would e¡ther control style or they control
editing.

Isn't that a broader definition than style
and edit¡ng?

MR. LANE: Objection.
THE WITNESS: No, I don't believe so.
MR. GRINSTEIN: Q. What about "and/or"?

You have seen people say "and/or" before,
haven't you?

A. Yes.

a. Would a definit¡on "and/or" editing be
the best way to phrase that claim term?

MR. LANE: Objection.
THE WITNESS: No, because i th¡nk the

definition that I have laid out is the one that I
think is correct.

MR. GRINSTEIN: Q. And I am asking You
what is wrong with the word "or,"
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1 Why is it incorrect? You are not agree¡ng
2 with me that that should be in there. I want to
3 know why.
4 A. Because it would place both style and
5 editing as sort of one or the other, That's not
6 correct,
7 Q, Tell me why "and/or" is incorrect and
I why you wouldn't include that ¡n there?
9 A. That's just confusing.
10 a, You have used "and/or" before, haven't
11 you?
LZ A, Not often.
13 a. "And/or" opens up the possibility that
14 it could both or it could be one or the other,
15 right?
16 MR. LANE: Objection.
17 THE WITNESS: No. I mean --
18 MR. GRINSTEIN: Q. Does every media kit
19 that you are familiar with contain rules that control
20 and l¡mit both style and ed¡ting?
2L A. No.
22 a. There were some media kits out there
23 that had style rules and some that had ed¡ting rules
24 but not v¡ce versa?
25 MR. LANE: Objection.
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1 only about style and not about editing or some internet
2 media venues that cared only about editing and not about
J Srvte I
4 MR. LANE: Objection.
5 THEWITNESS: I can't sav that,
6 That's not a true statement.
7 MR, GRINSTEIN: Q. Can you notsay one
I way or the other whether or not * strike that.
9 Cân you prov¡de me -- first of all, what
10 internet media venue -- I am sorry -- what med¡a

11 kits from ¡nternet media venues were vou fam¡liar
12 with as of 2000?
13 MR. LANE: Objection.
L4 THE WTTNESS: I can't answer.
15 MR. LANE: Object¡on.
16 THE WITNESS: I can't answer that one
17 today just rolling off the top of my tongue.
18 MR. GRINSTEIN: Q. So I assume because
19 you can't ident¡fy them, you can't tell me what was in

20 them either?
2I A, I can tell you that they generally
22 described the mechanical sDecif¡cations for ads that
23 would be olaced on webs¡tes.
24 Q. Can you give me any really, really
25 fìne detail about what was ¡ncluded in them, like an
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1 THE WITNESS: I can't make that kind
2 of a statement because I haven't seen all media kits
3 for everyth¡ng.
4 MR. GRINSTEIN: Q. But having seen some
5 med¡a k¡ts, are you aware that some of them had style
6 rules but not editìng rules, or some of them had editing
7 rules but not style rules?

I MR. LANE: Oþject¡on.
9 THE WITNESS: Let's see, the answer
10 ¡s no, Back in 2000, that phrase, "presentation
11 rules," would have just meant, been interpreted as a
12 media k¡t.

13 MR. GRINSTEIN: Q. I am asking you

14 what's inside of the media kits. You are using that
15 phrase,

16 I want to know, media k¡ts back in 2000,
17 were there some of them that had style rules but
18 didn't have edit¡ng rules or v¡ce versa?
19 MR. LANE: Object¡on.
20 THE WITNESS: I can't answer that one
21 because med¡a k¡ts ¡nclude spec¡f¡cations, rules,
22 about what is acceDtable to the ¡nternet media
23 venue.
24 MR. GRINSTEIN: Q. And back atthatt¡me
25 in 2000 were there some ¡nternet med¡a venues that cared
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example of one of them that said only nine point
font or something like that?

A. A little example on page 41, back then
it says, for example, a common rule related to the
size of banner ads that IMVs would allow posted on
their sites, the height and width dimensions.

a. Is that style or editing?
MR. LANE: Objection.
THE WITNESS: I am not sure I can

answer that ouestion.
MR. GRINSTEIN: Q. You can't tell me

whether or not the size of a banner ad is a style rule
or ed¡t¡ng rule?

A. It would be a style.

a. And are there -- were there any media
kib that only had size of banner ad as their rules
and didn't have anything else?

MR. I-ANE: Objection.
THE WITNESS: I can't answer that

because I can't recall them right off the top of my
head.

MR. GRINSTEIN: Q. Bear with me for a

second. We have been jump¡ng around a l¡ttle b¡t.
A. While we are looking. can I take a

break and go to the bathroom?
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VIDEO OPERATOR: This is the end of
Volume I. videotape No, 3, in the deposition of Gene
Kinca¡d.

We are going off the record. The time is

3i57.
(Break taken.)

VIDEO OPERATOR: We are backon the
record. This is the beginn¡ng of Volume I,
v¡deotape No. 4, ¡n the depos¡tion of Gene Kinca¡d.

The time is 4:05.
MR. GRINSTEIN: Q. Mr. Kincaid, th¡s

t¡me let's go to page 13 of Exhibit 49.
A. Page 13?

a. 13.
And I am asking you about claim terms I and

9, wh¡ch I think correspond to page 36 of your
reDort.

A. All right.
a. Are you with me?
A. Yes.

a. And if you look at page 13, it lays
out each side's construct¡ons, For example, of the
term "each of the internet media venues is prompted
to ¡nput presentation rules,"

A. Yes.
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skill in the art would have understood in the plaÎn

readìng of the claim that each internet med¡a venues
mean every one of the internet media venues.
Specifically one would have understood by using the
word 'each,' the claims with this phrase require
every one of the IMVS participating in the computer
system to enter presentation rules and enter these
rules through the first interface." and that's
consistent with the ordinary defin¡tion of "each,"
"every one of two or more considered individually or
one by one."

MR. GRINSTEIN: Q, Is the best answer
13 you can give to my quest¡on simply reading your report
14 back to me?
15 MR. LANE: Objection.
16 THE WfiNESS: That's the clearest
17 answer I have.
18 MR. GRINSTEIN: Q. ffItold you I had a
19 bunch of co¡ns in my pocket and I told you eìther, a, I
20 am going to gìve you each coin in my pocket, or þ, I am
21 going to give you every one of the coins in my pocket,

22 is there anv difference behveen the co¡ns that I am
23 giving to you?
24 MR. LANE: Oþject¡on.
25 THE WfiNESS: Well, let's see. I
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1 Q. There is the plaint¡ffs construction
2 and there is the defendants' construction, and the
3 only difference I can see between them is that the
4 plaintiffs construction says, "each ¡nternet media
5 venue," and the defendants' construction says,
6 "every one of the ¡nternet media venues,"
7 Do you see that?
I MR. LANE: Objection.
9 MR. GRINSTEIN: Q. Do you see that?
10 A. Yes, I see it in the language.
11 a. To be clear. I think pla¡ntiff says
12 "each ¡nternet med¡a venue user," and defendant
13 says, "every one of the internet med¡a venues."
74 Do you see that?
15 A. Yes.
16 a. OtheM¡se they are the same, right?
L7 A. Yes, "is prompted to input
18 Dresentation rules."
19 a. N4y question for you is what's the
20 difference between "each" and "every one" in your
21 mind?
22 MR. LANE: Objection.
23 THE WITNESS: Let me see, that's a
24 pretty precise question, so let me respond, the
25 bottom of page 36 where it says, "One of ordinary

Page 201

1 can't answer that question other than, again, what I
2 did was take a look at the claim language in here

3 and looked at the terms used in these claims and

4 just gave an opinion on that.
5 I mean, a hypothetical situation, I will be

6 in trouble if I 90 off in there.
7 MR. GRINSTEIN: Q, So you can't answer
8 my quest¡on that if I gave you each coin in my pocket or
9 I gave you every one of the coins in my pocket, you

10 cãn't tell me sitting here today whether there is any
11 d¡fference in the co¡ns in my pocket that I have given

12 to you?
13 MR. LANE: Objection.
L4 MR. GRINSTEIN: Q. Sitting here today as

15 a person out on the street, you can't answer that
16 question for me?
\7 A. No.
18 a. Your expertise is in internet
19 advertising, r¡ght?
20 A. That's correct.
2L a. Does the word "each" have a special

22 meaning to internet advertisers that is diflerent
23 than the meaning that everyone uses it for?
24 A. No.
25 a, So with respect to the word "each," is
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your expeftise in ¡nternet advertising necessary to
understand what that word means?

MR. LANE: Object¡on.
THE WITNESS: Well, lets see. I

can't * r¡ght now I can't sort of dabble in that or
go off in that area because, aga¡n, what I was asked

to do is take a look at claim language and then
render an opinion on that, and thats what I did in
the report.

MR. GRINSTEIN: Q. But you defìned -
you came up with an opinion about what the word "each"
means, right?

A. Yes.

L4 Q, And your expeÌtise is in internet
15 advertising, Ifyour expertise was in cattle
16 husbandry would that have any d¡fferent bearing on

17 what the word "each" means?

18 MR. LANE: Objection.
19 THE WITNESS: I think You have to
20 take this defìnit¡on in context of the claim. Iam
21 not trying to evade your question, I am just say¡ng

22 I can't talk about anything appropriately that's not
23 sort of contained in the report
24 MR. GRINSTEIN: Q. Okay. So sitt¡ng

25 here today, you can't tell me what the difference is -
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1 we went through the construction of the report.
2 Q. The point behind this sectlon of your

3 report is you are saying that the court should adopt
4 your defìn¡tion of this claim term and not Function

5 Media's defìnition of this claim term; ìs that
6 r¡ght?
7 MR. LANE: Objection.
I THE WITNESS: That's correct.
9 MR. GRINSTEIN: Q' What's wrong with
10 Function Media's definition of this claim term, in your

11 mind?
72 MR. LANE: Objection'
13 THE WINESS: Well, in mY mind it
14 goes back to just someone with my background,

15 ordinary skill in the aft at that time, would have

16 understood th¡s language to be the def¡nition that I
17 have got down here, wh¡ch is every one of the
18 internet media venues is prompted to input
19 presentation rules,
20 MR. GRINSTEIN: Q. Ifyou had shown

21 Function Media's definition to someone of ord¡nary skill

22 in the art back ¡n 2000, their definition of cla¡m term.
23 that person would have said no, no, that's wrong, that's
24 not the way to define that?
25 MR. LANE: Objection.
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1 the practical difference between the Function Media

2 defìnition that says "each internet media venue user"
3 and the Google and Yahool definition that says "every
4 one of the internet media venues"?

5 MR. LANE: Objection.
6 THE VWTNESS: I think that's what mY

7 report points out. It spells out my understanding
I and my opinion on that claim, and it just talks
9 about what someone of ordinary sk¡ll in the art
10 would have understood from a plain reading of that
11 claim.
72 MR. GRINSTEIN: Q. When You were
13 preparing your repoÌt, did you look at the way Function

14 Media was defÌning this claim?
15 MR. LANE: Objection.
16 THE WITNESS: Can You ask that
17 question again?
18 MR. GRINSTEIN: Q. When You were
19 preparing your report. did you take a look and see how
20 Function Media was defining its claim?
2t MR. LANE: Objection.
22 THE WITNESS: If YOU MEAN did I hAVC

23 access to - let's see - is thìs 49?
24 MR. GRINSTEIN: Q. Yes.

25 A. Yes, I did. I had access to that when
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1 THE WITNESS: I am not sure what
2 anyone else would have said, but that's my

3 conclusion and my opinion.
4 MR. GRINSTEIN: Q. IfI asked you back

5 ¡n 2000, you yourself is - the way to def¡ne this claim

6 term, the way Function Media defined it, you would have

7 said no way. that's not how it is defined?
8 MR. LANE: Objection.
9 THE WITNESS: I would have gone

10 exactly through the process I went through here and

11 arrived at the same conclusion.

Lz MR. GRINSTEIN: Q. Whywould you have

13 said - you would have had to have a reason to say

14 Functìon Media's def¡nition is wrong, and I want to know

15 what the reason is?

76 MR. LANE: Object¡on.

77 THE WITNESS: Well, the Plain
18 language in the claim itself is - to me speaks for
19 ¡tself.
z0 MR. GRINSTEIN: Q. You can't give me any

21 better answer as to why Function Media's proposed

22 defìn¡tion of the term "each of the internet media

23 venues is prompted to ¡nput presentation rules" is

24 wrcng?
25 MR. LANE: Objection.
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1 THE WITNESS: I can't give you a
2 better answer than what the report says.
3 MR. GRINSTEIN: Q. Let me askyou some
4 quest¡ons about the means plus function claims in the
5 '045 oatent.
6 A. All r¡ght. That would be about
7 page - let me find that if you don'tfind.
I Q. Sure.
9 A. Starting on page 49.
10 Q, These are the Ds in your report, not
11 the Cs, I want to focus my first set of questions
LZ onD.4,, which appears at page 62 of your report,
13 A. All r¡ght.
t4 a, In case you would like to see each
15 side's differing understandings of this particular
16 claim, they appear on pages 4 and 5 of Exhib¡t 49.
17 Wh¡le I have a bunch of paper in front you,
18 it would be helpful to have the patent in front of
19 you too. If you can find Exhibit 51, which is the
20 '045 Datent.
Zt A. All right.
22 a. I am going to ask you a quest¡on or
23 two. It refers back to that, so that might be
24 helpful. In fact why don't we open that up first.
25 We are in the '045 patent. I want to ask you to
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1 other about that last clause, the "whereby" clause
2 in cla¡m 1?

3 A. It came up in construction of the
4 drafr., but I can't remember the exact deta¡ls of
5 that.
6 Q. Well, I want to ask you some questions
7 about this, so maybe you should read your report and
I remember what the dispute is. Take a look at page

9 63 of your repoft. Actually, it probably starts at
.LU OZ.

11 Why don't we go off the record and let you
12 refresh your recollection about what this means?
13 MR. LANE: Can we stay on the record?
L4 MR. GRINSTEIN: Not if he is going to
15 have to read his repoft constantly to answer my
16 quest¡ons, He is appear¡ng as an expert witness,
17 and he can't answer quest¡ons without read¡ng his
18 report aga¡n, I am not going to let him filibuster
19 this deDosition.
20 MR. LANE: He is preparing an
21 accurate response to your question.
22 MR. GRINSTEIN: He is preparing an
23 accurate response to my question by rereading his
24 report and remembering what his opinions are.
25 MR. LANE: You can frame a question a
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flip to the very last page,

You are aware that there is a dispute
between the parties as to what is modified by the
very last phrase in claim 1 of the '045 patent, the
phrase that begins with the word "whereby"?

Are you aware of that?
MR. LANE: Oþjection.
THE WITNESS: No.
MR, GRINSTEIN: Q. So you are not aware

of any dispute between the parties about the last phrase

of cla¡m 1?

A. No. Let me see. Helo me out a little
bit here, if you will be spec¡f¡c to the claim that
I need to take a look at, and that is D.4,, item 4?

a. Well. the claim I am talking about is
claim 1 of the '045 patent, r¡ght?

A. Yes.

Q. That's one of the claims that you have
rev¡ewed in the course of your expert worlç r¡ght?

A. Yes, it is.

a. And so you focused on the language of
that claim, right?

A, Yes.

a. Sitting here right now. you don't
remember that there is a dispute one way or the
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way that he might not have to read his report.
MR. GRINSTEIN: Q. Can you offer any

expert testimony s¡ttin9 here today w¡thout reading your
exDert reDort?

Can you provide any expert testimony or
answer any of my questions about the "whereby"
clause in claim 1 of the '045 patent?

A. I can try to answer your questions.

Q. Then don't read your report.
MR. LANE: Objection.
THE WITNESS: I have to read the

report.
MR. GRINSTEIN: Q. Well, that's my

quest¡on right now.
15 Can I ask you questions and will you respond

16 to my questions without having to read through your

17 report, or do you need to read through your report?
18 MR. LANE: Objection.
19 THE WTTNESS: I need to read through
Z0 the report and refresh myself on that.
z7 MR. GRINSTEIN: Q. You can't, sitt¡ng
22 here today, answer my questions without taking the time
23 to read your report, right?
24 MR. LANE: Objection.
25 THE WITNESS: I need to read the
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1 report so I can give you a good answer to your
2 ouestions,
3 MR. GRINSTEIN: Let's go off the
4 record and let you read the report.
5 MR. LANE: No, I don't see why we
6 have to go off the record, He is answering.
7 MR. GRINSTEIN: He has been doing
8 th¡s all day. He has been filibuster¡ng this
9 deposition repeatedly throughout the deposition.
10 Every time I ask a question he takes five minutes of
11 my time in this deposition to read his report before
12 he g¡ves me an answer, That is not giving me a full
13 and fair seven hours.
L4 If we want to take this up on the discovery
15 hotline, I am happy to do ¡t right now, or we can
16 stay on the record as long as you will agree that if
17 this deposit¡on goes over seven hours you w¡ll give
18 me some more time to fìn¡sh my questions, I am
19 happy to do it e¡ther way, but I am not going to
20 allow myself to lose my seven hours when he is
21 spending time not answer¡ng my questions,
22 MR. LANE: i can't sit here right now
23 and tell you what questions you are going to ask and
24 what it is going to requ¡re in terms of him
25 answering your questions.
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didn't remember that r¡ght?
A. Not today, no.

a. So in preparing for this deposition
you didn't review that port¡on of your report, did
you?

MR. LANE: Objection.
THE WrTNESS: No. I read the report.
MR. GRINSTEIN: Q. There is a dispute

between the parties as to what the function of the cla¡m

term that is reflected on page 4 of Exhibit B, Exhibit
49 is; isn't that right?

A. Let's see, you are talking about the
"whereby" -- the clause?

a. Right. Well, let me ask it this way:
There is a cla¡m term in claim 1 of the '045 patent

that is "means for the seller to ¡nput information,"
and there is dispute between the parties as to
whether or not that claim term goes on or not,
r¡ght?

A, Explain to me what you mean by "goes
on." I am sorry,

Q. Yahoo! contends that the claim term
"means for the seller to input information" should
also include the phrase that starts "whereby with
the seller," and Function Media contends that the
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1 You are asking me to speculate on what else
2 you are planning to ask. What you are ask¡ng is

3 requir¡ng him to look at his report.
4 MR. GRINSTEIN: Sure. And ifl ask
5 him a question that says what does page 32 of your
6 report say, he can look at page 32 and read it,
7 1l áe is going to spend a long time during
I the deposition reading through h¡s report try¡ng to
9 figure out what his op¡nion was on a particular
10 issue, I am not go¡ng to allow it.
11 MR. LANE: I don't think it has been
12 a long time he has been looking at h¡s report.
13 MR. GRINSTEIN: Q. Are you finished
14 reviewing your report with respect to this "whereby"
15 opinion, Mr. Kincaid?
16 A. Yes. I can answer a question. but it
17 will come right out of my report with respect to
18 th¡s "whereby" clause,
19 a. Does having read your report, does
20 that refresh your recollection --
zL A. Yes.
22 a. - that there is a d¡spute between the
23 parties about the "whereby" clause?
24 A. Yes, ¡t does.
25 a. Before you reviewed the repoft, you
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phrase "means for the seller to input informat¡on"
is a stand-alone Dhrase and doesn't include the
"whereby" clause; is that right?

MR. LANE: Objection.
THE WITNESS: Let me address this

pretty simply and straightforward by just taking the
narrat¡ve out of my report,

You have read th¡s, but I can read it right
now,

I understand that the Function Media argues
that the language "whereby the seller may select one
or more of the media venues to create a presentation
that complies with said guidelines of the media
venues selected and transm¡t Dresentat¡ons to
selected media venues for Dublication" should not be
construed as Dart of the function for this claim
l¡m¡tat¡on. I disagree w¡th that. The claim
language states -- do you want me to read the claim
language?

MR. GRINSTEIN: Q. No, thank you.
A. On page 64, at the top of the page, is

where I spell out my opinion on this, which ¡s, "A
person of ordinary skill ¡n the art taking the
structure of the claim with the clause beginning
with 'whereby' is ¡ncluded in the function. This is
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true for at least two reasons, First the claim
itself is organized into five steps, each beginning
w¡th the letter heading a, b, c, d, and e. And for
each step when the language is too long for a single
line. a succeeding line is indented to the r¡ght of
the applicable steps letter heading. Consistent
with this approach, the 'whereby' clause is indented
to the right of Step E and justified with the word
providing. One of ordinary skill in the art would
understand that had the 'whereby' clause constituted
a sixth step, ¡t would have been justified with the
letter heading of each of the five preceding steps.
in other words, it would have been Step F. And
further, the 'whereby' clause descr¡bes the
information that the seller inputs enabling the
seller to select one or more of the media venues,
creat¡ng a presentation that complies with said
guideline of the media venues selected, and transm¡t
the Dresentation to the selected media venues for
publication, and thus it ¡s an integrated function
performed by the means for the seller to input
informat¡on."

a, Are you done read¡ng verbatim from
your report?

A. Yes.
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1 construction of my opin¡on on that "whereby" clause.
2 That's why I don't agree w¡th you.
3 Q. So let me try this out to see where it
4 will take us.
5 On the Basis and Reasons you say, "I
6 understand that Function Media argues that the
7 language" so on and so forth - page 63, You
8 conclude that, it says, "should not be construed as
9 Dart of the function for this claim limitat¡on."
10 Do you see that?
11 A. Yes, I do.
72 a. Do you know what ¡t means to be a
13 function for a claim limitation?
L4 A. I have a good general - yes, a good

15 understanding of that.
16 a. And what is that?
17 A. Well, when there is a claim that is

18 made, there are two pafts. There is a function and
19 then there ¡s a structure that supports that
20 function, and that's - the two are linked together'
21 You have to describe the structure for the function'
22 a. So you have heard of the notion of
23 means plus funct¡on claims, right?
24 A. Yes.
25 a. And is the'025 patent a patent that
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1 Q. Can you answer any questions for me
2 with respect to this "whereby" clause in any way
3 other than reading verbatlm to me from your report?
4 MR. LANE: Objection.
5 THE WITNESS: No, because this is -
6 what I just read to you is the essence of why I
7 disagree with Function Media.

8 MR. GRINSTEIN: Q. So if I were to ask
9 you a quest¡on about why you th¡nk the "whereby" clause

10 is part of the funct¡on for the means for the seller of
11 limitation -- means for the seller to input informat¡on
12 limitation, you can't provide me any additional
13 information other than what ¡s stated in the four
14 corners of your expert report?
15 A. In - throughout the remainder of that
16 section, all the way down to 0.4. - I mean, I can

77 rcad all of that if you want me to.
18 a. No, I don't.
19 A. I am not try¡ng to be evasive. I am
20 not trying to not answer your question, but that's
21 the most precise language I can come up wìth.
22 Q. Sure. But if I wanted to ask you what
23 you meant when you wrote that language, would your

24 answer just be look at the language?

25 A. Yes, because that's my best
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1 involves means plus function claims?
2 MR. LANE: Objection.
3 THE WITNESS: Let's see, none of the
4 terms -- "means plus function" in my report only
5 apply to the '045. You can look at the table of
6 contents. I think thafs correct.
7 MR. GRINSTEIN: Q. So there is a dispute
8 between the Darties as to what the function is for the
9 claim term "means for the seller to inÞut ¡nformation,"
10 right?
11 A. Yes.
LZ a. And that d¡spute is prem¡sed in part

13 upon that "whereby" clause that appears at the
14 bottom of claim 1 of the '045 patent, r¡ght?
15 A. Thafs correct,
16 a. And it is your opinion that the
17 "whereby" clause provides the function for claim
18 limitation E but not for the other claim
19 limitations; is that right?
20 MR. LANE: Objection.
2L THE WITNESS: On page 63, Section E?

22 MR. GRINSTEIN: Q. Uh-huh.
23 A. All of the underscored lines are one
24 un¡t that need to be taken together.
25 a. And what helps you form that opinion
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1 you discuss on page 64 in part is the way that that
2 claim language is formatted, right?
3 A. Yes.
4 Q. And the way you see that claim
5 language is being formatted in claim 1 of the '045
6 patent, the way the formatting looks to you, it
7 looks to you like the phrase "whereby the seller may
8 select" ¡s Dart of the same functional unit as
9 Clause E, "providing means for the seller to input
10 informat¡on"; is that right?
11 A, Thafs correct,
12 a. In forming that opinion, did you look
13 at the prosecut¡on history of this patent?
74 A, No.
15 By "prosecution history" do you mean file
16 history?
L7 a. I am sorry, the file history.
18 A. Yes, I did.
19 a. I want to ask you a question about
20 that file history.
2l (Whereupon Exhibit 54 was marked for
22 ident¡ficat¡on.)
23 a. Exhibit 54 I w¡ll represent to you
24 comes out of the f¡le history of the '045 patent.
25 Have you taken a look at this document
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1 pend¡ng claims with the same numbers."
2 Do you see that?
3 A. Yes. I see that part,
4 Q. And if you look sort of following. you
5 are go¡ng to see a bunch of claims with the word
6 "Amended" in front of them,
7 Do you see that?
8 A. Yes.
9 Q. And if you will compare for me the
10 words in the first amended complaint - f¡rst
11 amended cla¡m appear to be the same as the words in

12 the f¡rst claim of claim - of the '045 patenu is

13 that right?
L4 MR. LANE: Object¡on.
15 THE WITNESS: Well. let's see, you
16 are asking me to compare - I am going to literally
17 hold this uÞ. Th¡s section?
18 MR. GRINSTEIN: Q. No, the ent¡re claim.
19 A. I am sorry.
20 a. The entire claim as amended right
21 there appears to have the same language as the claim
22 that eventually appeared in the '045 patent claim
23 t.
24 A. Let me read that real qu¡ck because
25 that - I need to do that.
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1 before, or do you have any recollect¡on of it?
2 A. I have looked at the '045 f¡le
3 history. Yes, I looked at the '045 file history. I
4 am not sure this ¡s it in its entirety,
5 Q. I am sorry if I represented otherwise.
6 It is not. This is one portion of the file history.
7 It is a big old document, so I wanted to lighten my
8 load.
9 I will tell you this is one portion of the
10 fìle history. You can telljust from the front page

11 it is a commun¡cat¡on to the Patent and Trademark
12 Off¡ce, bears indications that it is commun¡cation
13 to the Patent and Trademark Office,
14 Is that fair?
15 A. Yes.
16 a. And this particular document is

17 ent¡tled Amendment.
18 Do you see that?
19 A. Yes.
20 a. And if you look on page - the second
21 page of Exhibit 54, on the bottom In The Claims, you
22 can see the language, ¡t says. "In response to the
23 restriction requirement, applicants formally cancel
24 claims 24 through 31 without prejudice. Please
25 subst¡tute the following amended claims for the

Page 22L

1 Okay, except for the structure, wh¡ch in the
2 '045 patent has the "whereby" clause as ¡ndicated in
3 my report. that seems to be the - based on my
4 reading today, that's the only difference.
5 Q. So the structure that is ín this
6 amendment that was filed with the Patent and
7 Trademark office, by "structure" you mean
I typesetting. right?

MR. LANE: Objection.
THE WITNESS: Welt, the location of

the sentence. In this-- I am looking at page 3 of
Exhiblt 54, there is a line break and different
organization of the words underneath that E.

MR. GRINSTEIN: Q. And that actually ¡s

my question,
lust so I understand - get a mutual

understanding of your understanding of how word
processing and typesetting works, if you look at
page 2 of Exhibit 54, where it starts out, the
beginning language of the claim, "A method of
using" -- do you see that?

A. Let me f¡nd it on page 2.

a. Right.
A. Yes,

a. It says. "A method of using a network

9
10
11
L2
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1 of computers to contract for, fac¡litate and control
2 the creating," do you see that?
3 A. Yes.
4 Q. And whoever was h¡tt¡ng - typing this
5 got to the word "control." it doesn't look like they
6 entered a line break or hit the return key on their
7 computer, they kept typing and the creating and
8 publishing came next, right?
9 MR. LANE: Object¡on.
10 THE WITNESS: I couldn't say that.
11 MR. GRINSTEIN: Q. You have used word
12 processors before, right?
13 A. Absolutely.
L4 a. And when you word process and you get
15 to the end of a line of text that you are typing but
16 ¡t is still in the middle of the same sentence, you
17 don't typically hit the "enter" key and type the
18 rest of the same sentence, do you?
19 MR. LANE: Object¡on.
Z0 THE WITNESS: Let's see, today when I
21 use word processors, no, i don't hit carr¡age return
22 or rhe return key at the end of every line.
23 MR. GRINSTEIN: Q. But what appears to
24 have happened w¡th respect to claim E or claim
25 lim¡tation E on the next page, claim 54, is that the
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"informat¡on" and start typing the rest of the
information?

MR. LANE: Objection.
THE WITNESS: Let's see, this is

going to sound * could you restate the question

because you are ask¡ng me if I know why there is a

line break between the E and the "whereby" clause,

and the answer is no, i don't know why there is a

line there.
I know ¡n claim 1 of the '045 patent which

¡s - that's what I rel¡ed on, it clearly is not the
same.

Q, And I guess my quest¡on is * I just
want to ask you how your ord¡nary use of word
processors, your understanding of how they work, how
you might think that this processing came about.

cive me an understand¡ng of the way in whìch

th¡s could have been formatted w¡thout telling me

how they exactly did it, i want to know your

understanding of formatting and typesett¡ng because
you discuss that ¡n your expert report.

MR. LANE: Oþjection.
MR. GRINSTEIN: Q. And so, does it

appear to you that one way to make the words appear the
way they appear on page 3 of Exhibit 54 would be to hit

J
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1 words "providing means for the seller to input
2 information" were typed and therein follows a carriage
3 return, right?
4 MR. LANE: Objection.
5 THE WTTNESS: I can't make that kind
6 of a statement, There is no carr¡age return,
7 MR. GRINSTEIN: Q. There is a line
8 break, r¡ght?
9 MR. LANE: Object¡on.
10 THE WITNESS: On the -- there is a
11 l¡ne break in Exh¡bit 54 between the E, "provid¡ng
12 means for the seller to input information," and the
13 Dhrase or the clause that is - that ¡s rendered
14 differently over in the language of the patent
15 itself.
16 MR. GRINSTEIN: Q. And ¡n word
17 processing -- you have used word processors before,
18 right?
19 A. Yes.
20 a. Without telling me how exactly this
21 was word processed, will you agree with me that one
22 of the ways to make the formatting of this
23 Darticular section occur is to include - hit
24 "enter," hit a carriage return, whatever you want to
25 call ¡t. after the sem¡colon that follows
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1 a hard return. carriage return, hit the "enter" key.
2 however you want to say it, after you typed
3 "information;" and then picked up typing again "whereby
4 the seller"?
5

6
7
I
9

10

11
t2
l-J

L4
If,
16

t7
18
19

20
27
z2
23

25

MR. LANE: Objection.
THE WITNESS: Well, when you say

there is one way, I mean, again, I can't respond to
you properly because I don't know who was doing
this. I don't know what they were do¡ng. I don't
know what they were working on or what word
processor.

Throughout th¡s whole thing I relied on the
'045 patent, and ¡t is just different than what you

have shown me right there.
MR. GRINSTEIN: Q. I am just asking if I

sat you down and said I want you to replicate what is
typed r¡ght there -A. In Exhibìt 54?

Q. - in Exhibìt 54. what would you do to
make the words l¡ne up the way they line up after
you would type the semicolon and the word
"information"?

What would you personally do?
MR. LANE: Objection.
THE WITNESS: I wou|d have - IESS

57 (Pages 222 to 2ZS)

www,merrillcorp,com/law1-888-513-9800
Merrill Legal Solutions - Houston



Gene Kincaid - 3/1712009

Page 226

1 see, it would have been carriage return or it could
2 have been a word wrap function. I don't know.
3 MR. GRINSTEIN: Q. What word wrap
4 function that you are fam¡liar with would have resulted
5 in the formatting that you see there on page 2 of
6 Exhib¡t 54?
7 MR. LANE: Objection.
I MR. GRINSTEIN: I am sorry, page 3 of
9 Exhibit 54.
10 THE WINESS: Well, here on the spot
11 I can't point out a particular kind of word wrap or
12 anything, but I know I have to go back to again what
13 I was asked to do, which is take a look at, for
14 instance, this first claim in '045 and give
15 everybody an opinion on that particular - how that
16 was constructed, that paragraph. And not to go
17 through it again. that's what I spelled out on page

18 64 try¡ng to be as clear as I could.
19 MR. GRINSTEIN: Q. With respect to other
20 claims that you construed in this expert report, you

21 mentioned things you saw in the file history r¡ght?
22 A. Yes.
23 a. And so do you think it is not fair for
24 me to ask questions about the file history sectìons
25 that vou dìdn't mention?
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I THE WITNESS: To answer your question
2 bluntly. the language of the claim doesn't indicate
3 the carriage return or a line break or any spacing
4 after that semicolon on E.

5 MR. GRINSTEIN: Q. I am going to come
6 back to that. Let's talk about the language of the
7 cla¡m.
I You are famil¡ar with the conceot of
9 justiflcation, right?
10 A. Justification in terms of --
11 a. Typesett¡ng.
12 A. Yes.
13 a. You have used Word as your word
14 processor, right?
15 A. That's one of them.
16 a. And left justitr/ - when you left
17 justiry something, that means all of the words line
18 up on the left side of the document that you are
19 typing, right?
20 A. That's true.
ZL a. When you r¡ght justiry, that means all
22 the words line up on the right side of the document
23 that you are typing, right?
24 A. Yes.
25 a. And the phrase full justif¡cat¡on
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MR. LANE: Objection.
THE WnNESS: My understanding is you

can ask any question you want, and I will try to
give you a good honest reply.

MR. GRINSTEIN: Q. You will agree that
on page 64 of your expert report, the first paragraph,
you talk about the typesetting of this claim, right?

By typesett¡ng I mean the way the words
appear on the page.

A, That's correct, I do.

a. Right now I am asking you about the
typesetting that the inventors used when they
proposed this claim to the Patent and Trademark
office.

Do you understand?
MR. LANE: Objection.
THE WITNESS: I understand the

question, but you are asking me to - maybe I
misunderstood your question.

MR. GRiNSTEIN: Q. Does ¡t appear that
when the inventors submitted this claim to the Patent
and Trademark Office they included a carriage return, a

hard return, an "enter," something like that after the
word "information;"?

MR. LANE: Objection.
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1 means that the words are lined up on both the left
2 and the right side of the document that you are
3 Wping, right?
4 A. That's correct.
5 Q. Let's look at claim 1 of the '045
6 patent, and I want you to focus f¡rst on the word "A
7 method of using" - or the phrase, the top of the
I patent. '"fhe method of using a newvork of
9 computers," do you see that?
10 A, Yes, I do.
11 Q. That preamble to claim 1 that starts
12 with the word "a method" and ends with the word
13 "comprising," that preamble is fully justified,
14 right?
15 MR. LANE: Objection.
16 THE WITNESS: No, it is not. I am
17 just looking * it is not.
18 MR. GRINSTEIN: Q. When you are typing a

19 document in Word thafs fully just¡fìed, oftentimes you
20 start a new paragraph?
27 Actually, let me just ask you this question.
22 Look at your expert repoÌt.
23 A. I am.
24 a. Page 64.
25 A. Yes.
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Q. Is the first paragraph on page 64
fully justif¡ed?

A, Well, let's see, all the text l¡nes up

on the left and all the text lines up on the right.

There is an indentation for the fìrst sentence
and -. exceDt for the last line in the f¡rst
paragraph.

Q. And you are familiar w¡th Word, r¡ght?

A. Yes, I have used Word,

Q. You understand that when you have got

the tully justif¡ed funct¡on that is working in Word
you can indent the first part of a paragraph and it
will not print that along the left side of the
document, right?

MR. LANE: Objection.
MR. GRINSTEIN: Q. And ¡f You have

got - the paragraph ends and there ls one word on the

last line or two words on the last line of the
paragraph, Word doesn't stretch out the words to run the
whole length of the last line, it just prinb the two
words and moves on to the next paragraph, right?

MR. LANE: Objection.
THE WITNESS: Let's see, the number

of times I have used full justìf¡cation I can count

on my Ieft hand. I can't tell you what it does.
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1 run all the way out to the right side.
2 Do you see that?
3 A. Yes.
4 Q. Next line, left justified' words run
5 all the way out to the right side.
6 Do you see that?
7 A. Yes.
8 Q. Next line, left justified. the words
9 do not run all the way out to the right side but the
10 clause stops right there, r¡ght?
11 A. After the colon'
lz a. After the colon, r¡ght?
13 A. Yes.
74 a. So the way this - that port¡on of the
15 claim appears to be justified is the f¡rst word of a
16 thought or concept is ¡ndented and then when the
17 concept or the phrase ends, the words don't run all

18 the way out to the r¡ght side, right?
19 A. Yes.
20 a. And there are other parts of this set
21 of claims that do the same thing, like look at claim

22 16 on the same page?

23 A. Okay.
24 Q. The word "the" is indented to the
25 right side -- I am sorry - is indented and the
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1 MR. GRINSTEIN: Q. You can't tell me if
2 you typed this report using full justification?

3 A. I didn't type the report'
4 Q. You can't even tell me whether or not
5 this report - who did tYPe it?
6 MR. LANE: Objection.
7 MR. GRINSTEIN: Q. Let me ask this
I question, did an assistant of yours type it?
9 A. No.
10 a. We will keep go¡ng' Maybe we can get

11 some - strike that.
LZ I will keep ask¡ng you questions about this'
13 A. Yes, sir.
74 a. Let's look at the manner in wh¡ch

15 claim 1 of the '045 patent ¡s typeset.
16 A. R¡ght.
17 a. If you look at the manner in which it
18 is typeset, the first paragraph or the f¡rst section
19 of cla¡m 1, there is an indentation and the words
20 run all the way out to the right s¡de.

2L Do you see that?
22 A. Where it says. 1, a method?
23 a. Yes.

24 A. Yes.

25 a. The ne):t line, lefr justified. words
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1 words run all the way out to the right side.

2 Do you see that?
3 A. Yes, I see that.
4 Q. The word "includes" is left justified,

5 the words run all the way out to the right s¡de,

6 "corresponding," do you see that?
7 A. That's correct.
I Q. The word "editorial." left justified,

9 the claim ends - the sentence ends, and so the word

10 "standards" is in the middle of the l¡ne.

11 Do you see that?
LZ A. I see that.
13 a. It seems to be the way this document
14 is being typeset, r¡ght?
15 A. Yes. That looks like the style that
16 they are us¡ng to create the document.
17 a. Let's look at claim lim¡tation a.

18 A. Okay.
19 a. There is -- it says - I am sorry'
20 claim limitation a of claim I of the '045 says

21 "prov¡ding a media database having a l¡st of
22 available media venues."
23 Do you see that?
24 A. Yes, I do.
25 a. The word "providing" is left justified
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1 out through that indentatìon, and the words run all

2 the way out to the right side and pick up again with
3 "media venues."
4 Do you see that?
5 A, Yes, I do.
6 Q. Claim limitation b starts with the
7 word "providing," it is leftjustified, words run
8 out all the way to the right side ending w¡th the
9 word "guidelines" and p¡cks up again "ofthe media
10 venues" on the next line.
11 Do you see that?
72 A. I do.
13 MR. LANE: Objection.
74 MR. GRINSTEIN: Q. Because the claim
15 term ends at the word "med¡a venues" - wìth the word
16 "media venues" "venues" doesn't stretch all the way out
17 to the right side; it is not right justified?

18 A. The word "venues" is not spread out.
19 a. Let's look at claim limitation e,
20 "providing a means for the selìer to input
21 information,"
22 Do vou see where the semicolon is and the
23 word "information"?
24 A. Yes, I do.
25 Q, That does not run all the way out to
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1 where you are typing a line that goes over to a second
2 line, you are typing a clause or a phrase that goes over
3 to a second l¡ne, the first l¡ne is r¡ght justified?

4 A, I can't say every line. I can't say
5 the entire patent is built that way.
6 Q. Everywhere you are looking on this
7 page that's what occurs, r¡ght?
8 A. Uh-huh. Yes.

9 Q. So are you saying that the typesetting
10 for the phrase, "e, providing means for the seller
11 to input information" is somehow different than the
12 way the rest of the claims in thìs patent were
13 typeset?
14 A. I am not saying that. I am just
15 saying plain reading of this language in the claim,
16 by the way I looked at it and the way I read it,
17 every time that section e is a single unit.
18 a, But part of the reason why you

19 conclude that is the way it is typeset, right?
20 A, Well, the reason I include it is
21 because all of the lines are nested together. I
22 mean, they are part of an entire block here and
23 there is no ind¡cation otherwise.
24 a. Do you think that if the "whereby"
25 clause was intended to be Þaft of claim limitation
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1 the right side, does it?
2 A, It doesn't appear to.
3 Q. And so, just like the last words of
4 all of the preceding l¡m¡tations ended in the m¡ddle
5 of a line when the limitation ended, the word
6 "information" is ending in the middle of a line,
/ t|onÍt
I MR. LANE: Objection.
9 THE WITNESS: It is ending where ¡t
10 ends, at the end of that phrase.

li MR. GRINSTEIN: Q. It is not just¡f¡ed,

12 right?
13 It ¡s not right justified, right?
14 A. It is not up against the r¡ght margin.
15 a. If the person typing this phrase typed
16 "providing means for the seller to input
17 information; whereby the seller" and d¡dn't include
18 any sort of a hard return or carriage return after
19 the semicolon, wouldn't the word "information;" be
20 right just¡fied?
2L MR. LANE: Objection.
22 THE WITNESS: I can't make that
23 statement.
24 MR. GRINSTEIN: Q. Isn't every other
25 l¡ne ¡n this patent consistent with that not¡on, that
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1 e, the person typing this patent would have included
2 a hard return in between sem¡colon and "whereby"?
3 MR. LANE: Objection.
4 THE WITNESS: I CAN'I ANSWET. I
5 mean, I don't know the answer to that question. I
5 don't know what the Derson who created this did
7 other than just the plain - in the copy of the
I documents you gave me, which is patent '045, which
9 ¡s what was recreated down here but it is
10 underlined, e constitutes a un¡fied piece of that
11 cla¡m.
L2 MR. GRINSTEIN: Q. Do you think the way
13 that it is typeset in Exhib¡t 54, page 3, suggests that
14 the "whereby" clause is a unified part of claim e?

15 MR. LANE: Objection.
16 THE WITNESS: I can't say that. I
17 mean, all I can rely on, quite frankly, is just a

18 very simple read¡ng of the cla¡m, claim 1, from head
19 to toe where each of the sub a, sub b, sub c, sub d,
20 sub e are inclus¡ve in and among themselves. That's
21 the unit. That is a paragraph.
22 MR. GRINSTEIN: Q. Let me askthe
23 question aga¡n,
24 You opined about typesett¡ng w¡th respect to
25 the way the cla¡m appears in the'045 patent, so I
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am asking you about typesetting the way the claim

appears in the f¡le history,
Do vou understand?
A, Yes.

Q. The way the "whereby" clause is

typeset in the fìle history of the '045 patent, does

that suggest to you that the "whereby" clause is

part of claim limitat¡on e in the same way that the
typesetting suggested to you ¡n the '045 patent that
the "whereby" clause was part of claim limitation e?

MR. LANE: Objection.
THE WITNESS: To clariry, you are

asking me is this typesett¡ng equal to this
typesetting?

MR. GRINSTEIN: Q. When you looked at
the typesetting in the '045 patent you concluded that
the way the "whereby" clause was typeset supported your

opin¡on that the "whereby" clause is part of claim

limitation e, right?
A, That's correct, it is. yes.

a. Prov¡ding that - following that same

analysis and using the same analytìcal method, is

the way that the claim limitation/ the "whereby"
clause typeset in the fìle history lead you to
conclude that the "whereby" clause ¡s part of clause
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1 that what the "whereby" clause is doing is summar¡zing

2 the effects of steps a through e?

3 MR. LANE: Objection.
4 THE WITNESS: I don't think that's
5 the case at all.
6 MR. GRINSTEIN: Q. Well, you are saying
7 that if it was intended to be separate, lt would have

I been labeled with an t but a through e that preceded

9 start w¡th the word "providing," don't they?
10 A. Yes, they all start with that.
11 Q. The "whereby" clause doesn't start
12 with the word "providing," right?
13 MR. LANE: Oþjectìon.
f4 THE WrrNESS: Yes, that clause of
15 that e doesn't start with "providing."
16 MR. GRINSTEIN: Q. So if it was a

17 separate entity, a separate thought, a separate concept,

18 it wouldn't necessar¡ly be labeled f because it doesn't
19 look like a through e. r¡ght?

20 MR. LANE: Objection.
Zf THE WITNESS: No, I can't make that
22 statement.
23 MR. GRINSTEIN: Q. Lels lookatyour
24 expert report again. Look at page 63.

25 A. All right.
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1e?
2 MR. LANE: objection.
3 THE WITNESS: Well, let's see¡ I am
4 just being honest here, I don't know what they
5 intended with this typesett¡ng and formatting in the
6 f¡le history, but I know what the ¡ntent appears to
7 be in the claim itself.
8 MR. GRINSTEIN: Q. How do you know what
9 the intent is based on the typesetting in the'045
10 patent but you don't know what the intent is based on

11 the typesetting ¡n the file history?
12 A. Because I focused on the claim in the
13 patent ¡tself.
74 a, So ¡s the fypesetting irrelevant to
15 your oplnion about what the "whereby" clause
16 modifìes with respect to claim 1 of the '045 patent?

L7 MR. LANE: Objection.
18 THE WÍNESS: No, it is not
19 irrelevant. Again, I am not being argumentat¡ve/
20 but the top of page 64 where - in my opinion, if
21 that "whereby" clause, which you refer to, was
22 intended to be anything other than what ¡t is herer

23 it would have been labeled with an indentation that
24 said f.
25 MR. GRINSTEIN: Q. Isn't it poss¡ble

Page 24t

I Q. Actually 63 is *
2 A. That's where the claim is.

3 Q. That's where we are talking about it?
4 A. Yes.
5 Q. Let's look at page 51.
6 A. 51?
7 Q. Uh-huh.
I Page 51 you have repeated claim e -- I am

9 sorry -- claim 1of the'045 patent.
10 You retyped it, or someone retyped it on
11 your behalfl.)
12 A. Yes, that's the'045 patent, claim 1.

13 a. And when they retyped it on your
14 behalf they didn't reproduce it in a way that looks

15 like it appears ¡n claim 1 in the '045 patent was
16 actually published, d¡d they?
L7 A. No, they didn't.
18 a. The "whereby" clauses is wholly
19 seDarate from claim e, ¡sn't it?
20 A. On page 51, yes, it is.

2l a, And, for example, e, "providing means
22 fot the seller to input information," there is a

23 semicolon there, right?
24 A. There is.
25 a, There is more than enough room
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1 remaining on that one line r¡ght there to type the
2 word "whereby" and for it to appear on that line,
J nonrl
4 MR. LANE: Objection.
5 THE WfiNESS: There probably is.

6 MR. GRINSTEIN: Q. So whoever typed this
7 hit the sem¡colon and then had to have done a carriage
I return or something like that to get "whereby" to appear
9 below where it is, right?
10 A. Well, they did something to separate
11 those two.
LZ a. So when you reproduced claim l of the
13 '045 patent on page 51 of your expert report, you
14 separated by the "whereby" clause from clause e,
15 right, or someone act¡ng on your behalf did?
16 A, Yes. That's correct.
77 a. Let me ask you to take a look at the
18 '025 Datent.
19 A. All right,
20 a. I want you to look at claim 1 of the
21 '025 patent. I am sorry it is column 65 - or
22 actually column 64.
23 A. 64 it starts, yes.

24 a. And this is one of the claims you

25 analyzed, right?

Page 244

1 plain reading includes it in that last paragraph.

2 MR. GRINSTEIN: Q. And there is a comma
3 in between "media venue" and "whereby," right?
4 A. Yes, there is.

5 Q. There is a semicolon in between "input
6 informat¡on" and the "whereby" in the'045 patent,
7 right?
I A. That's correct.
9 Q. And in the'025 patent where the
10 "whereby" clause follows "internet media venue." it
11 is all typed as one contiguous line, there is no
12 line break, it doesn't appear on a separate line,
13 right?
14 A. That's correct.
15 a. In the '045 patent, the whereby clause
16 does appear on a separate line¿ right?
t7 A. Yes.
18 a. In the '025 patent the word "venue,"
19 appears and then "whereby" is separated by one
20 space. maybe two spaces, but a space between the
21 comma, right?
22 A, There is a sDace ¡n there,
23 a. And in the '045 patent there ¡s the
24 semicolon that follows the word "information" and
25 there are multiple spaces and a line breaç right?

Page 243

A. Yes, it is.

a. Flip to the second page of the claim,
which is on 65.

Do you see the f¡nal lim¡tation, the
computer controller, do you see that?

A. Yes.

a. That says, "A computer controller of
the computer system processing and publishing the
electronic advertisement to one or more of the
selected internet media venues in comDl¡ance w¡th
the presentation rules of the internet med¡a venue.
whereby the electronic advertisement."

Do you see that?
A. Yes, I do.
a. So there is a "whereby" clause that

follows at the end of the comouter controller
limitat¡on, right?

A. That's correct.
a. And - first of all, does that

"whereby" clause, "whereby the electronic
advertisement," does that mod¡fy every limitation of
that claim, or does ¡t modify the computer
controller limitat¡on?

MR. LANE: Objection.
THE WITNESS: Well, let's see, the
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1 MR. LANE: Object¡on.
2 THE WITNESS: I can't tell if there
3 is a lìne breaK but there is a semicolon and then
4 there is a space, and then the nelt line says

5 "whereby the seller may select one or more ofthe
6 media venues."
7 MR, GRINSTEIN: Q. Doesn't cla¡m 1 of
I the '025 patent suggest to you that the "whereby" clause
9 is meant just to l¡mit one portion of the claim, a comma
10 precedes the "whereby" clause and there is no hard

11 return that precedes the "whereby" clause?
LZ MR. LANE: Objection,
13 THE WITNESS: No, I can't make that
14 statement.
15 MR. GRINSTEIN: Q. You are bas¡cally
16 say¡ng that the "whereby" clause is functioning the same

17 way ¡n claim 1 ofthe '025 patent as it ¡s functioning
18 in cla¡m 1 of the '045 patent in terms of merely and
19 only modirying the last claim limitat¡on, r¡ght?
20 MR. LANE: Object¡on.
2t THE WITNESS: Let's see, since we
22 have gone back and forth, I want to make sure I get
23 this r¡ght, ¡t is important, so can you restate
24 lhaû
25 MR, GRINSTEIN: Q. Sure.
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I You have agreed with me in claim 1 of the
2 '025 patent the "whereby" clause only modifies the
3 last cla¡m limitation. "computer controller," right?
4 MR. LANE: Objection.
5 THE WITNESS: I don't know ¡f I
6 can - the way that claim is constructed, I just
7 read that in a plain reading as being a part of that
I paragraph.
9 MR. GRINSTEIN: Q. And you are say¡ng
10 that ¡n cla¡m 1 of the '045 patent the "whereby" clause
11 is also part of the same paragraph as claim l¡mitation
12 e, right?
13 A. That is - it is a unit.
14 a. Itis-
15 A. Yes, In the report where I
16 underscored that last paragraph, which is claim e,
17 the e port¡on of the first claim, I read that as a

18 single unit.
19 a. You would agree with me that the '025
20 patent and the way it is typeset, "whereby" in that
21 last limitation is different than the '045 patent
22 and the way it is typeset "wherebç" right?
23 MR. LANE: Objection.
24 THE WITNESS: Well, lefs see, the
25 tlvo are different. I mean, thafs obvious from just
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1 claim limitation e as opposed to a comma?
2 A. I mean, I can't make - let's see, I
3 don't know the answer to that question.

4 Q. Structurally you don't know any reason
5 why they would have used a semicolon there instead
6 of a comma?
7 A. Well, lefs see, it is just
I punctuat¡on in the paragraph that makes the
9 paragraph read properly.
10 a. Well, we saw the punctuation in the
11 paragraph for the '045 patent - I am sorry, the
72 '025 patent used a comma before the "whereby,"
13 right?
L4 A. Yes.
15 a. Why wouldn't that '045 paragraph that
16 we are talking about read just as clearly using the
17 same punctuation as was used in the'025 patent?
18 MR. LANE: Objection.
19 THE WITNESS: Again, I mean, I don't
20 know the intent of the author of this or how they
21 typeset ¡t or typed or carriage return or did
22 anything. I just * my plain reading of the
23 language ¡n claim 1 puts section e as a s¡ngle unit,
24 I don't want to beat a dead horse; that's
25 why in my report I talk about if there had been -
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1 looking at the structure of the paragraph.

2 MR. GRINSTEIN: Q. Butyou are saying
3 that they operate in the same manner in the sense they
4 are both modiô/ing the last claim limitation only,
5 r¡ght?
6 MR. LANE: Objection.
7 THE WITNESS: Well, I am just say¡ng

I that in the '025, that's part of that paragraph, and
9 in the '045, the "whereby the seller may select," on
10 down is a part of e.
11 MR. GRINSTEIN: Q. Let me just round out
12 this line of questioning.

13 In the'045 patent, claim limitation e, can
14 you provide me with any explanation as to why a

15 semicolon that follows the word "information" is not
16 right just¡f¡ed?

77 MR. LANE: Objection.
18 THE WfiNESS: No. I mean, I can't --
19 I don't know how it was typeset or who did it, how
20 they constructed it, I just know thafs what * it
21 seemed to me to be pretty obvious that that was -
22 that underline for emphasis is one unit.
23 MR. GRINSTEIN: Q. Can you provide me
24 with any explanation as to why in claim 1 of the '045
25 oatent a semicolon follows the word "information" in
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I let's see, it would have been a step f ¡f it had
2 been any other way.
3 MR. GRINSTEIN: Q. You believe that
4 the - another part of your opinion with respect to the
5 "whereby" clause is that the "whereby" clause modifies
6 only claim lim¡tat¡on e because all of the things that
7 are occurring in the "whereby" clause are occurr¡ng in

8 the seller interface; is that right?
9 A. I believe that's correct, Let me read
10 e.
11 VIDEO OPERATOR: Going off the
12 record.
13 The time is 5:08.
74 (Break taken.)
15 VIDEO OPERATOR: Back on the record.
16 The time is 5:09.
77 MR. GRINSTEIN: Q. Let me askthe
18 question again so ¡t is fresh,
19 Page 64 of your expert report.
20 A. 64?
2L a. Yes.
22 There is a sentence that starts "fufther."
23 You say, Further the whereby clause
24 describes the information that the seller inputs
25 enablinq the seller to select one or more med¡a
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1 venues. create a presentation that complies,
2 transmit the presentation.
3 That's what it says. I paraphrased, but
4 that's what ¡t says, r¡ght?
5 A. That's correct,
6 Q. And so in your view the seller inputs
7 informat¡on to select one or more of the media
8 venues, right?
9 A. Yes.
10 Q. The seller inputs information to
11 create a presentation that complies with guidelines,
12 right?
13 A. Yes, of the media venues selected.
t4 a. What information does the seller input
15 to transmit the presentation?
16 A. I think I spell that out on page 66
17 where it talks about - let me staft there. This is
18 having to do with the structure.
19 So back on page 65 -
20 A. Yes.
2L A. -- which says, 'The seller's point of
22 ¡nteraction w¡th the central controller and
23 presentat¡on processor is the seller interface
24 4000," and that's depicted in 2c.
25 'The seller interface includes software in

Page 252

1 A. I am just trying to f¡nd where you
2 are.
3 Q. R¡ght on 66, right before the line I
4 just quoted.
5 A. Yes.
6 Q. You say the seller uses the interface
7 to transmit the Dresentation to the selected media
8 venues, right?
9 A. Yes.
10 Q. The support that you quote talks about
11 the seller using interface to transmit the
12 information to the central controller and
13 presentation processor, r¡ght?
14 A. Yes. That's a quote I pulled.
15 a, The central controller and
16 presentation processor is not the media venue,
17 right?
18 A. That's correct,
19 a. So how does that citation, column 56,
20 support the sentence that you cited it for that says
21 the seller ¡nterface transmits to the selected media
22 venues?
23 A. Let's see, since this is pretty
24 precise language and th¡s was a difficult section to
25 put together, are you asking me how the seller --

Page 251

the form of presentation and conf¡guration program
4715, which through the seller interface allows the
seller to input information whereby the seller can
select one or more of the media venues and create a
presentat¡on that complies with the media venue's
rules."

My narrat¡ve continues, and then it says in
about the middle of the paragraph on page 66, where
it says, '"fhe seller then uses the seller interface
4000 to transmit the Dresentation to the selected
media venues for Dublication."

a. There is my quest¡on r¡ght there.
You cite the specificåtion column 56, and

you say, "When the XfZ management is satisfied with
the results. as presented by the seller interface
4000, they indicate their approval of the
presentations and charges and then transmits the
informat¡on to the ABC central controller and
presentation processor 1000."

Do you see that?
A, Yes.

a. You said in your narrative that the
seller uses the seller interface to transmit the
Dresentation to the selected media venue for
publication. right?
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I Q. I am asking you questions about
2 discrepancies, Maybe there is no discrepancy and
3 you can explain it to me between the sentence you
4 wrote and the citation that you say.
5 The sentence you wrote talks about
6 transm¡ssion to the media venues. whereas the
7 citation that you cited talks about transmission to
I the central controller. right?
9 A. Yes.
10 a. And the central controller ¡s not the
11 media venue, right?
72 A. Thafs correct,
13 a. So how is it that the seller transmits
14 the Dresentation to the med¡a venue if the seller ¡s

15 transmitt¡ng the information to the central
16 controller?
L7 MR. LANE: Objection.
l8 THE WTTNESS: Well, the seller
19 creates the ad on the seller interface, and when it
20 ¡s subm¡tted it goes to the central controller, and
21 thafs where quality control takes place. It is

22 transmitted to the media venues.
23 MR. GRINSTEIN: Q. So what happens is
24 the seller ¡nterface, in your understanding, transmits
25 the Dresentation to the central controller and then the
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1 central controller transm¡ts the Þresentation to the
2 media venue, right?
3 A. Yes.
4 Q. So there ¡s an interven¡ng step, it is
5 not the seller is going directly to the media venue'
6 the seller is going to the central controller and
7 then it goes to the media venue, right?
I MR. LANE: Objection.
9 MR. GRINSTEIN: Q. And the * I am
10 sorry, were you about to say something?
11 A. I just - run through the steps again.
12 I am sorry - I am not sorry,
13 a. The seller doesn't send the
14 presentation directly to the media venue, the seller
15 sends the presentation to the central controller and
16 then the central controller sends the presentation

17 to the media venue.
18 That's your understanding of how the system
19 works, right?
20 A. Yes.
2L a. So the central controller ¡s

22 transmitting the media - the presentation on behalf
23 of the seller basically, right?
24 MR. LANE: Objection.
25 THE WITNESS: Not on behalf of' The

Page 256

1 occurs, it goes through the central controller, right?
2 A. Yes.
3 Q. I mean, this might be clearer if we
4 look at Figure 1.b. of the '045 patent.
5 A. Lefs see.
6 Q. Wh¡ch is not in - actually, it is in

7 your report somewhere. It would be quicker if you

8 looked at'045.
9 A. Thafs true.
10 a. Look at page 38 of your expert report'
11 Do you see that?
LZ A. Yes, I do.
13 Q. That's Figure 1.b. that you recreated
14 from the'025 and'045 patents, right?
15 A. Thaus correct.
76 a. Up at the top there you see seller
17 intedace 4000, right?
18 A. Yes.
19 Q. The left side there is 1000 central
20 controllerpresentation processor,

21 Do you see that?
22 A. Yes.
23 a. That is not part of the seller
24 interface, right?
25 A, Correct,

Page 255

1 seller uses the interface to the system after they
2 have created the presentation, and the central
3 controller is where quality control takes place to
4 make sure that they comply with media venue rules,

5 and then it is transmitted to the media venues.

6 MR. GRINSTEIN: Q. Transmìtted from the
7 central controller, right?
I A. Yes.
9 Q, 5o the seller interface does not
10 ibelf do the transmission, ¡t is the central
11 controller, right?
12 MR. LANE: Objection.
13 THE WITNESS: Well, let me read

14 through here again. That's a prec¡se question.

15 I am just going back to the claim language
16 which is what I rely on a lot. The presentation

17 is - the paragraph we were talking about the whole
18 cìaim talks about providing means for the seller to
19 input information, select one or more of the media
20 venues, create a presentation that complies with
21 said guidelines of the media venues selected, and

22 transmit the oresentation to the selected media

23 venues for publication. It goes through the central
24 controller.
25 MR. GRINSTEIN: Q. When the transmission

Page 257

1 Q. You can see where the lines are

2 running, lines run from the seller inteface to the
3 central controller and presentation processorsr

4 right?
5 A. Yes, they do.
6 Q. There are no l¡nes runn¡ng from the
7 seller interface to any box that would have anything

I to do with media venues, right?
9 A, That's correct.
10 MR. LANE: Object¡on,
11 MR. GRINSTEIN: Q. So when the claim

12 language in claim 1 of the '045 patent talks about - I
13 will read this to you - talks about "whereby the seller

14 transmits the presentation to the selected media venues

15 for publication," when it talk about that, it is
16 talking about the seller do¡ng that v¡a the central
17 controller and presentation processor, r¡ght?

18 A, Yes, thags where the seller
19 ¡nterfaces - interacts w¡th the 1000.

20 a. But it is not sellef interface that is

21 actually doing the transmission to the media venues,

22 it is the central controller and presentatìon

23 processor. r¡ght?
24 MR. LANE: Objection.
25 THE WrrNESS: Let me just mal(e a
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reference from my report real quick.
Sorry, again, if you can replay your

ouestion one more time.
MR. GRINSTEIN: This time you are

going to have to read it back to me.
(Record read.)

THE WTTNESS: That's correct.
MR. GRINSTEIN: Q. So if the central

controller and presentation processor can be the th¡ng
that is satisfying one poftion of the "whereby" clause,
logically it could also be the thing that is satisrying
other portions of the "whereby" clause, r¡ght?

MR. LANE: Object¡on.
THE WITNESS: I don't think I can

make that -- we are back on the language in claim 1?

MR. GRINSTEIN: Q. Claim 1, "whereby"
ctause,

A. Section e?

a. Yes.
A. And your question ¡s?

a. If the central presentation - central
controller can be the thing that transmits the
presentation selected media venues, could it also be
the th¡ng that creates the presentation that
complies with said guidelines?
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venues. That's all in reference to the seller
interface.

a. I think I got what I need on that
point. Let's move to a different term.

The claim term I want to talk to you about
actually appears in the'025 patent.

MR, LANE: One second, Are you
feeling okay?

THE MINESS: Could I take a break?
VIDEO OPERATOR: This is the end of

Volume I, videotape No. 4 ¡n the deposition of Gene
Kinca¡d.

The time is 5:26.
(Break taken.)

VIDEO OPERATOR: We are back on the
record. This is the beginning of Volume I,
videotape No, 5, ¡n the deposition of Gene Kincaid.
The time is 5:40.

MR. GRINSTEIN: We have an hour left.
I am going to try real hard not to use it all. I
know it is getting late.

a. I want to ask you a question about a

claim term that you discuss on page 28 of your
reDoft,

A. All right.
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A, Can the central controller create the
presentat¡on?

a. Could it be, yes?
A. No.

a. Why not?
A. Because the seller interface ¡s where

the presentations are created, and the central
controller is not the same as the seller ¡nterface.

a. Does anything in the "whereby" clause,
as you have read ¡t, lead you to that conclusion?

A. My conclusion is based on everything
that is in the patent, and not that - no. My
conclusion about where things take place is based on
my entire reading of the patent and everything in
there and the claims, in pafticular this one, which
is the first claim ¡n the'045 patent, which says -
let me make sure I am looking at the right one.

It is just a simple language ¡n the
"whereby" clause that you just mentioned that
says - and this ¡s talking about prov¡ding a means
for the seller to input information whereby the
seller may select one or more of the media venues,
create the presentation that complies with said
guidelines in the media venues selected and then
transmit the oresentation to the selected med¡a

Page 261

1 Q. And I guess you introduce it on page

2 27.
3 A. Yes.
4 Q. And the claim term is "create an
5 electronic advertisement for Þublicat¡on to the
6 selected internet media venues,"
7 Do you see that?
I A. Yes, the top of the page 28.
9 Q, You define it to mean "create an
10 adveftisement for Dlacement at the internet media
11 venue location selected by the seller for public
12 display."
13 Do you see that?
L4 A. Yes.
15 a. Look with me on Exhibit 49, which is
16 that exhibit of everybody's construct¡ons, page 9.
t7 A. No. 1?

18 a. No. 1.
19 And that's the same claim we are talking
20 about, "create an electronic advertisement for
21 Dublication to the selected internet media venues."
ZZ Do you see that?
23 A. Yes.
24 a. Over on the right-hand s¡de do you see
25 Google and Yahoo!'s definition. which is, "create an
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1 advertisement for olacements at all of the internet
2 media venue locations selected by the" - seller in

3 this case - "for public display."
4 Do you see that?
5 A. One second, page 9?

6 Q. Page 9, up in the upper right corner.
7 A. Yes.

I Q. Look at the defìnition that Google and
9 Yahoo! propose up in the upper r¡ght corner.
10 A. Got you.
11 a. Do you see that, Google and Yahoo!?
LZ A. Yes, I do.
13 a. It says, "create an advertisement for
14 placement at all of the internet media venue
15 locations selected by the" -- in this case we are
16 talking about seller -- "for public display"'
77 Do you see that defìn¡tion?
18 A. Yes.
19 a. Comparing that to your definition on
20 page 28 of your report, the words are different
21 right?
22 A. Yes.

23 a. And specifically the Google and Yahoo!
24 proposed definition on Exhib¡t 49 includes the word
25 "all" which is missing from your defin¡tion which ¡s

Page 264

1 A. Yes.
2 Q. And would that be the presentation

3 rules database?
4 MR. LANE: Objection.
5 THE WITNESS: Well, let's see. I am
6 just looking at - again, back on the language of
7 No.8 on page 42.
8 MR. GRINSTEIN: Q. Yes.

9 A. Where it talks about processing,
10 electronic advertisement in compliance w¡th the
11 Dresentation rules of the internet media venue.
LZ And your question was?
13 a. What - you have talked about a first
14 database there. You put that into your def¡nition
15 of this term.
16 Do you see that?
17 A. Yes.

18 a. Is that f¡rst database to wh¡ch you

19 are referring the presentation rules database?
20 MR. LANE: Objection'
21 THE WITNESS: Let's see. let me
22 refresh myself on page 43; that's what I am trying
23 to do.
24 To answer your question -- let's see, sorry,
25 looked and then forgot the question'
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on page 28 of your expert report, right?
A. That's correct,

a. And you believe your defin¡tion on
page 28 of your expert report is how someone of
ordinary skill in the art would understand that
claim term to mean?

A. Yes.

a. That's all I want to ask about that.
Now let me ask you about -- flip back to the

'025 patent. I know we were talking about the '045
patent for a little bit.

And the discuss¡on I want to have with you

concerns the claim term that talks about processing

which you d¡scuss on claim -- at page 42 of your
expert report.

Are you w¡th me?
A, Yes, I am w¡th you. I am on Page 42'

a. And again, with Exhibit B, iust so you

know what both sides propose for th¡s. as the
defin¡tions here, the wo sides' definitions appear
on page 19.

The Yahoo! definition of this term ¡ncludes

the not¡on that there is a first database from wh¡ch

the Dresentat¡on rules are taken.
Is that right?
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MR. GRINSTEIN: Q. The first database
that you talk about in your definition here of this
claim term, ¡s that first database the presentation

rules database?
A. Yes,

a. The presentation rules are rules that
come from the ¡nternet media venues, right?

Thafs what you suggest on the boüom part
of that definition. right?

A. Thafs correct,

a. You don't mean to suggest that a

presentation could be created using only
presentation rules. do you?

A. No.

a. The seller has to input information
too?

A, The seller ¡nterface has to have a
hand in that.

a. But the definition that You have
proposed right there, "obtaining and applying the
presentation rules from the first database to create
the electron¡c advert¡sement ¡n compliance with the
oresentat¡on rules of the internet media venue,"
that doesn't mention any information that has been

input by the seller, does ¡t?
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MR. [ANE: Objection.
THE WrrNESS: Let me back uD. Let me

look at the claim language.
I think if you look on page 43 where it

talks about specifications. descr¡bing a two-step
process for creating and publishing advertisement,
the first step involves * let's see. If you will
rephrase your quest¡on, maybe I can take a better
stab at it real fast, I am -

MR. GRINSTEIN: Q. You don't mean to
suggest in the way you have phrased your defìn¡tion in
this claim term that no seller's information goes into
the creation of an ad?

MR. LANE: Objection.
THE WITNESS: I don't -- you are

us¡ng like a double negative.
MR. GRINSTEIN: Q. I am terrible about

that. Let me try again.
Do you mean to suggest in the way you have

phrased this claim limitation that only presentat¡on

rules are used to create ads?
A. No.

a. Seller's information is necessary too,
right?

A. Yes.

Page 268

1 there are -- let's see, sort of three steps in

2 there: IMV enters the presentation rules through
3 the first intelface. rules are stored in the first
4 database, and then the computer controller system
5 processes the advertisement in compìiance with those
6 rules,
7 And then lefs see. maybe I do not
8 understand your question.

9 MR. GRINSTEIN: Q. Whatyou havejust
10 mentioned to me, you never used the word "seìler'" did
11 you?
lz A. No, I didn't use the word "seller,"
13 a. And you never referred to any
14 information that had been input by the seller, did
15 vou?
16 MR. LANE: Objection.
77 THE WITNESS: Well, if you look at *
18 further down the page when it talks about the first
19 step in creating advertisement, uses seller
20 interface 4000.
zl MR. GRINSTEIN: Q. Butyou didn't
22 mention seller interface or anything like that when you

23 fyped out the words of this defìnition, right?
24 A. No, seller interface is not mentioned

25 in that def¡nition.
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1 Q. But you don't ment¡on seller's
2 information in your definition of this claim term,
3 do you?
4 MR. LANE: Objection.
5 THE WITNESS: Let's see, I am drawing
6 a blank right now. I am not sorry. I am just
7 drawing a blank. I am trying to read my report.
8 The question is ¡s the seller's information
9 ¡ncluded in the creat¡on process of the
10 presentat¡on?
11 MR. GRINSTEIN: Q. Let me rephrase my
12 question for you.
13 In your expert report you provide a
14 definition of processing the electron¡c
15 adveftisement,right?
16 A. Yes.

L7 a. And that definition appears in bold on
18 page 42, right?
19 A. It does.
20 a. Does that definit¡on mention any
21 information input by the seller?
22 MR. LANE: Objection.
23 THE WTTNESS: Well, let's see. let me
24 rcly on my report, page 43 and down, which lays out
25 the series of steps relevant to that claim term, and
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a. Seller ¡nformation ¡s not ment¡oned in
that definit¡on?

MR. LANE: Object¡on.
THE WITNESS: Well, maybe I am -

lefs see, I am either more tired than I thought or
I can't get organized in my thinking right now
because there are presentation rules and then there
are -- there is input by the seller at the seller
interface, and thafs where the ads are created.

MR. GRINSTEIN: Q. But the seller
doesn't input presentation rules, right?

A. No.

a. Those are internet media venue
oresentation rules?

A, That's correct,

a. So of the information that you
discussed ¡n your defìn¡tion of this claim term that
appears on page 42 of your expert report, the only
information that is referred to there are the
presentation rules input by the internet media
venues, right?

MR. LANE: Objection.
THE WITNESS: Well, Iet me read

through the claim language again,
The best thing I can do right now is
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I literallyjust take my report and play it back to
2 vou because --
3 MR. GRINSTEIN: Q. The best way you know
4 to answer my question is just read back your report to
5 me; is that r¡ght?
6 A. Yes.
7 Q, Let's look at your definition on page

I 42 of this claim term, and it says "Obtaining and
9 applying the presentation rules from the fìrst
10 database to create the electronic advertisement."
11 Do you see that?
L2 A. Uh-huh.
13 a. Your defin¡tion here taìks about
14 creation of the ad, right?
15 A, Yes.

16 a. What part of the invention is doing
17 this claim term, doing processing, the electronic
18 advertisement and compliance?
19 A. To create the electronic
z0 advertisement?
27 a. Right.
22 A. That's the seller interface.
23 a. So your testimony is that the th¡ng
24 that is doing the "processing" in this claim term is

25 the seller interface?
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1 processing and publishing the electronic
2 advertisement to one or more of the selected
3 ¡nternet media venues in compliance w¡th the
4 oresentation rules of the internet media venue."
5 Do you see that?
6 A. Yes.
7 Q. Thafs where the claim term that we
I just have been discussing appears in cla¡m I of the
9 '025 patent, right?
10 A. Yes.
11 A. And so according to that limitation of
12 the'025 patent, what is doing the processing?

13 A, It ¡s a seller interface.
f4 a, Doesn't it say a computer controller
15 of the computer system processing?

16 A. Uh-huh.
17 a, So is the seller interface processing

18 or is the computer controller of the computer system
19 processing?
20 MR. LANE: Object¡on.
27 THE WnNESS: It is the seller
22 intelface, I mean --
23 MR. GRINSTEIN: Q. SkiP uP to
24 lim¡tations.
25 Do vou see a "second interface to the
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1 MR. LANE: Objection.
2 MR. GRINSTEIN: Q. Is that right?
3 A. Well, at the seller's intedace is
4 where the ads are created that match or meet the
5 internet media venues rules,
6 Q. But you are construing here a claim
7 that says "process¡ng the electronic adveÊisement
I in compliance with the presentat¡on and internet

media venue," r¡ght?
A, Yes.

a. I am ask¡ng you what paft of the
system that is disclosed ¡n the '025 patent is

performing the step of processing?
A. It is the seller's interface.

a. Let's look at actually the cla¡m that
this claim language appears in. which is claim 1 of
the '025 patent, and that appears - starts ¡n
column 64 ofthe'025 patent. Actually, you have
got some ell¡pses here, I want you to look at the
entire claim. Take a look at the '025 patent. That
starts on column 64. ffyou look on the nelt page

in column 65.
A. Yes,

a. At the last claim limitation, it says,
"A computer controller of the computer system
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computer system through wh¡ch a seller is prompted,"

do you see that?
A. Yes.

a. That's referr¡ng to the seller
interface, right?

A. Yes,

a. The claim term "processing electronic
advertisement" that we have been discussing doesn't
appear in that claim limitation that talks about the
second interface, does ¡t?

A. No.

a. It appears in the last claim
limitation wh¡ch talks about a computer controller,
right?

MR. LANE: Objection.
THE WITNESS: Let's see, in the last

section of the first claim -- let's see -- "computer
controller of the computer system processing and
publishing the electronic advertisement to one or
more of the selected internet media venues in
compliance with the presentation rules and the
internet media venue" -- I e¡ther do not understand
your question or can't get there,

MR. GRINSTEIN: Q. Are You telling me
that it is the seller interface that ¡s processing and
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t publistring the electronic advertisement and not the
2 computer controller or the computer system that is

3 processing?
4 MR. LANE: Objection.
5 THE WnNESS: My understanding of
6 the - my understanding ¡s that the seller interface
7 is where the ads are created, I keep repeating that
8 because I am trying to stick with what I know is

9 true,
10 MR. GRINSTEIN: Q. But doesn't this part
11 of the claim say that the processing which you have
12 already defìned to mean creat¡ng is occurr¡ng at the
13 comDutercontroller?
L4 Isn't that what it says in that limitation?
15 MR. LANE: Objection.
16 THE WITNESS: Let's see, let me take
17 a look at the rest of my - even though it may take
18 a l¡ttle t¡me, let me take a look at the rest of
19 this report so I can answer your question right,
20 MR. GRINSTEIN: Q. Let me focus you in

21 just on the language of this cla¡m.
22 Okay?
23 A. Yes.

24 a. Just on the language of th¡s claim, is
25 anything identified as doing the processing other
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1 THE WITNESS: Well, no, because the
2 ads are created bv the seller interface.
3 MR. GRINSTEIN: Q. You rememþer that you

4 were sworn ¡n at the beginning of this deposition?
A. Yes, I do.

a. Sworn to tell the truth, the whole
truth and nothing but the truth, right?

A. Yes, I do.

a. You realize your testimony is going to
go to the court and help the judge at the claim

construct¡on process, right?
A. I do.

13 a. So you want to give your þest
14 testimony and your most truthful and most honest
15 answers to my quest¡ons to help the court, r¡ght?

16 A. Yes.
77 Q. Are you telling the court that when
18 th¡s claim term says. "A computer controller of the
19 computer system processing," it does not mean that
20 the computer controller does the processing?

2! Is that your test¡mony to the court?
22 A, Yesr to create the ads. I go back to
23 where the ads are created.
24 I sound like a broken record.
25 a. D¡d the inventors miswrite the claim
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1 than the computer controller?
2 MR. LANE: Objection.
3 THE WITNESS: Well. the language -
4 again, there are a ser¡es of steps that take place,

5 and I can read through the two-step process for
6 creating and publishing advertisements, but the
7 creation of the ad ibelf ¡s going to take place.

8 The f¡rst step involves creating the ad using the
9 seller interface,
10 MR. GRINSTEIN: Q. Look with me at the
11 last lim¡tation, claim 1, of the '025 patent.
f2 It says, "A computer controller of the
13 computer system processor," r¡ght?
14 A. That's what ¡t says.
15 a. Is it your testimony to the court that
16 the thing that is doing the process¡ng is not the
17 comDuter controller ¡n this claim?
18 MR. LANE: Objection.
19 THE WITNESS: I am trying to answer
20 your question as best I can, and the computer
21 controller reference in the first claim is not where
22 the ads are created,
23 MR. GRINSTEIN: Q. Is it where the
24 process¡ng occurs?
75 MR. LANE: Objection.

Page 277

1 or write the claims of this patent wrong and ¡t
2 should have said the seller interfacer process¡ng

3 and publishing electronic adveft¡sement?
4 MR. LANE: Objection.
5 THE WTTNESS: I don't know what they
6 wrote, but I know that when I read the claim ¡t ¡s
7 clear to me that the creation process, the
8 advertis¡ng, presentation and creative process takes
9 place at the seller interface which is not in that
10 paft of the claim. It is -- above itsays the
11 second interface - well -
72 MR. GRINSTEIN: Q. So you would agree
13 w¡th me that the seller interface is someth¡ng separate
L4 frcm the computer controller, right?
15 MR. LANE: Objection.
16 THE WTTNESS: Well, there are a
17 number of components to the whole system, one of
18 which is a seller interface.
19 MR. GRINSTEIN: Q. And another one is
20 the central controller?
2L A. Central controller which is 1000.
22 a, And the computer controller of the
23 computer system is not the same thing as the seller
24 interface, right?
25 MR. LANE: Objection.
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1 THE WFNESS: The computer
2 controller -- I misunderstood that,
3 MR. GRINSTEIN: Q. There are words right
4 here in this claim that say "computer controller,"
5 right?
6 A. Words are on the page.

7 Q. The computer controller that is being
8 referenced right there is not the same thing as

9 seller interface, r¡ght?
10 MR. LANE: Object¡on,
11 THE WITNESS: Going back on a broken
12 record, the seller ¡nterface is a separate part than
13 the central controller, we agree on that, and I
14 think - and in my understanding, in my opin¡on, is

15 that the seller interface is where the creative
16 process takes place,

L7 MR. GRINSTEIN: Q. So you would say that
18 the seller interface is what is processing the
19 advert¡sement -- electronic advertisement in compliance
20 with the presentation rules of the internet med¡a venue?
Zt MR. LANE: Objection.
ZZ THE WINESS: The seller interface is

23 where the seller ¡nputs their information, and
24 that's where that * including the selection of
25 ¡nternet media venue and their rules, and that's
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1 A. In this step - well, let's see, the
2 application of the presentation rules for the fìrst
3 database to create the ads takes Þlace at the seller
4 interface, and that's where the presentations are

5 created,
6 Q. So the seller inteface processes and
7 Dublishes the electronic advertisement to one or
I more of the selected internet media venues?
9 MR. LANE: Objection.
10 THE WITNESS: No, there are a numÞer
11 of steps involved, and again, I can walk through
12 that if you want me to, I mean, you have read this
13 as well as I have, but there are a series of steps
14 that take place.

15 Seller's ¡nterface is where the seller
16 selects internet media venues, and that's where they
17 inout all of their information, That's where the
18 rules are applied, the internet media rules,
19 internet media are applied. And thafs - I am
20 trying to answer your question. That's where the
21 ads are created at and nowhere else.
22 MR. GRINSTEIN: Q. Why can't you tell me
23 where the step processing and publish¡ng the electron¡c
24 adveftisementsoccurs?
25 MR. LANE: Objection.
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1 where the creative process takes place.

2 MR. GRINSTEIN: Q. So you would say that
3 when the claim 1 of the '025 Datent talks about
4 processing the electronic advertisement in compliance
5 with the presentation rules of the internet media venue,
6 it means the seller interface is processing the
7 electronicadvertisement?
8 MR. LANE; Objection.
9 MR. GRINSTEIN: Q. Is that Your
10 testimony?
11 A. Well, again, I can read through and
12 probably the safest thing for me to do - smartest
13 thing for me to do, so you have the right answer, is
14 simply read through the way I have constructed my
15 understanding of this from about page 43 down, which
16 I would be happy to do, because I want to give you
17 the correctr r¡ght answer.
l8 a. I can read your report, so I don't
19 need to hear the reDort back.
20 I guess my quest¡on - I am just try¡ng to
21 understand what you are say¡ng in your repoft. and
22 arc you saying in your report that this step is

23 being performed by the seller interface?
24 You talk about what ¡s going on in the stepr
25 so you must know where it is occurring.
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THE WITNESS: I probably need to
refresh myself and go through this, quite frankly'
so I can rely on what I wrote down, I am much
better at writ¡ng things down than I am responding
to questions from you because th¡s embodies my
understanding of how that worked,

MR. GRINSTEIN: Q. So if you were to
read your repoft in this sect¡on, you could tell me
where this processing step occurs?

A. By that you mean the application of
the presentation rules?

a. By that I mean you have defined
processing to mean obtaining and apply¡ng the
Dresentation rules from the first database to create
an electronic advertisement in compliance with the
Dresentation rules of the ¡nternet med¡a venue.

I am ask¡ng you what part of the ¡nvention
obtains and applies the presentation rules?

A. That's the seller inteface.
a. So if that's the seller interface that

does that, then when we read this claim and it says
a computer controller of the computer systemr you
are saying the computer controller of the computer
seller ¡s the seller interface?

MR. [ANE: Objection.
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I THE WITNESS: No, I am not saying
2 that at all. I am just say¡ng that obtaining and
3 applying the presentation rules from the first
4 database to create the electronic ads in comÞliance
5 with the Dresentat¡on rules of the internet media
6 venue. that takes place at the seller ¡nterface.
7 MR. GRINSTEIN: Q. If ittakes place at
8 the seller interface, thafs your understanding of how
9 the cla¡m works.
10 Why does the claim say a computer controller
11 of the computer system process¡ng and publishing?
L2 Do you have any idea?
13 MR. LANE: Objection.
L4 THE WITNESS: I can't - let's see, I
15 don't know the answer to that question because after
16 reading the entire patent and taking a look at the
17 cla¡m, it is clear to me that the seller intedace
18 is where the seller does their part and the¡r input
19 is matched up with the ¡nternet media venue rules/
20 and at that point thafs the point of creation for
21 Dresentations for ads.
22 MR. GRINSTEIN: Q. Is there any
23 testimony you have given in th¡s deposition today that
24 you want to correct?
25 A. No.
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I declare under penalty of peûury the
foregoing is true and correct. subscribed at

California, this _ day
2009.
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a. All the answers you have g¡ven are
your best and most thorough answers that you can
give?

A. Yes, they are.
a. Okay. It has been a long day. Why

don't we call it a day.
I appreciate your time, Mr. Kincaid. Thank

you for sitting for the deposition,
A, You are welcome,

VIDEO OPERATOR: This is the end of
volume I, videotape No, 5, in the deposition of Gene
Kincaid.

We are going off the record.
The time ¡s 6:14.

(Whereupon, the deposition was
adjourned at 6:14 p.m.)

-oOo--
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CERTIFICATE OF REPORTER

i, DENISE A. FORD, a Certified Shorthand
Reporter. hereby ceÉ¡ry that the witness in the
foregoing deposition was by me duly sworn to tell
the truth, the whole truth, and noth¡ng but the
truth in the w¡thin-entitled cause;

That said deDos¡t¡on was taken down ¡n

shorthand by me, a disinterested person, at the time
and place therein stated, and that the test¡mony of
the said witness was thereafter reduced to
typewr¡t¡ng, by computer, under my direction and
supervision;

I further certifv that I am not of counsel
or attorney for e¡ther or any of the parties to the
said depos¡t¡on, nor in any way ¡nterested ¡n the
event of this cause, and that i am not related to
any of the part¡es thereto.

DATED: March 26,2009.
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