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Dear Sir: 

This Brief is further to the Notice of Appeal filed in this case on October !), 2001, and 

10 supports an appeal from the final rejection of Claims 1-1 5 and 17-44 herein. This Brief is filed in 

triplicate, pursuant to 37 C.F.R 8 1.192. 

The Commissioner is authorized to charge any fees associated with the f i h g  of these papers - 
to Deposit Account 50-1105 of Appellant's undersigned representative, including the $160.00 

appeal fee for a small entity as required by 37 C.F.R. 8 1.17(c). Please note, however, that at this 

15 time Appellant is not requesting an oral hearing. A~ipclieut believes the total fees .due are thus 
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I. REAL PARTY FN INTIEREST 

The party named in the caption of the brief is the real party in interest. 

n. RELATED APPEALS AND INTERFERENCES 

There are no related appeals or interferences. 

rn. STATUS OF CLAIMS 

Claim 16 has been cancelled. Claims 1-1 5 and 17-44 are pending. Appellant hereby appeals 

from the final rejection of all pending claims (1-15 and 17-44). Said claims are sc:t forth in the 

Appendix pursuant to 37 C.F.R. §1.192(~)(9). 

IV. STATUS OF AMENDMENTS 

There have been no amendments filed subsequent to final rejection. 

V. SUMMARY OF INVENTION 

A buyeis performanoe during a Price Determining Activity (PDA) is used to determine the 

price of the p e u c t  being purchased. (See, e.g., Original Specification at page 5, lines 3-12; 

Abstract lines 1-3.) Specifically, the price of the product is scaled to the performance of the buyer 

during the PDA. (See, e.g., Original Specification at page 3, line 22; page 14, lines 1-9.) Typically, 

the better the buyer performs during the PDA, the lower the price will be of the product being 

purchased. (See, e.g., Original Specification at page 3, lines 13-1 6.) 

Each of the pending independent claims (1, 13, 19, and 35) recites that the price of the 

product is "scaled to the performance of the buyer", either "while participating in"' (Claims 1, 13, 

and 19) or "during" (Claim 35) a Price-Determining7Activity (PDA). The specific relevant language 

of each independent claim is highlighted and emphasized in Appellant / Applicant's RESPONSE 

AFTER FINAL filed on August 13,200 1. 



VI. ISSUES 

A. Whether the Examiner properly relied on U.S. Patent No. 6,216,111 lB1 (Walker et al) 

as teaching certain limitations of Appellant's independent Claim 1, namely "determining the price 

of la] product I...] said price being I...] scaled to the performance of [a] buyer [...I while 

5 participating in a Price-Determining-Activity (PDA)", and then for subsequently rejecting Claim 

I 
1 and all claims dependent thereon? 

B. Whether the Examiner properly relied on US. Patent No. 6,216.1 1 1 131 (Walker et al) 

as teaching certain limitations of Appellant's independent CIaim 13, namely "assigning a price to 

[a] product, said price being scaled to the performance of [a] buyer I...] while participating in 

10 a PricaDetermining-Activity (PDA)", and then for subsequently rejecting Claun 13 and all claims 

dependent thereon? 

C. Whether the Examiner properIy relied on U.S. Patent No. 6,216.1 1 1 H1 (Walker et al) 

as teaching certain limitations of Appellant's independent Claim 19, namely a computer server 

programmed to "assign a price to [a] product, said price being scaled to the performance of la] 

15 buyer [...I while participating in a Price-Detenniniig-Activity (PDA)", and then for 

subsequently rejecting Claim 19 and all claims dependent thereon? 

D. Whether the Examiner properly relied on US. Patent No. 6,216,111 B 1 (Walker et al) 

as teaching ktain limitations of Appellant's independent Claim 35, namely "assigning a price to 

[a] product, said price being seated to the performance of [a] buyer [...I during a Price 

20 Determining Activity (PDA)", and then for subsequently rejecting Claim 35 and d l  claims 

dependent thereon? 

E. Whether claims which recite use of an auction to partially determine the price of a 

product are separately patentable from the claims 4ram which they depend? 



F. Whether claims which recite use of a video game as the Price-Determining Activity 

(PDA) are separately patentable from the claims from which they depend? 

VII. GROUPING OF CLAIMS 

For purposes of this appeal, and without making any admissions, Appellant submits that the 

5 claims in each p u p  of two or more claims which are rejected on a particular grounds stand or fall 

together as set forth below, in reference to the particular rejections set forth in ths Final Office 
e 

Action mailed July 26,2001 (hereafter the "Final Action"). In accordance with 3'7 C.F.R. 

5 l.I92(c)(7), Appellant has set forth the reasons for these groupings in Appellant% Argument 

section below. 

10 Reiections in ~araeravh 7 of the F'iind Action: 

Claims 1-2, 12-15,18-19,26,28,30,35-36, and 41 stand or fall together, independent of 

Claims 11,25, and 39. 

Claims 11,25, and 39 stand or fall together, independent of Claims 1-2,12-15.18- 19,26, 

28,30,35-36, and 41. 

15 Reiections in ~aragl-a~h 8 of the Final Action: 

Claims 3-4,6-10, and 20-23 stand or fall together, independent of Claims 5,29,3 1, and 37. 

Claims 5,29,3 I ,  and 37 stand or fall together, independent of Claims 3-4,6-10, and 20-23. 

Reiections in earamoh 9 of the Final Action: 

Claims 32,34,38, and 42-44 stand or fall together. 

20 Reiections in ~ a r a m a ~ h  10 of the Mnal Action; 

Claims 24 and 27 stand or fall together, independent of Claim 33. 

Claim 33 stands or falls independent of Claims 24 and 27. 



VnI. ARGUMENT 

A. The Examiner im~ro~er lv  relied on U.S. Patent No. 6.216.1 11 B1 (Walker et all as teaching 
certain limitations of A~pellant's indaendent Claim 1. narnelv "determieinp the erice o f  
Jal eroduet 1.J said orice beine 1...1 scaled to the ~erformance of la1 buver 1. ..l while 

5 partici~atine in a Price-Determinine-Activitv fPDAIn. and then for subseauentIv rejecting 
Claim 1 and all claims dependent thereon. 

In the Final Action, the Examiner rejected independent Claim 1', and each claim 

dependent thereon, as follows: Claims 1,2, 1 1, 12, and 28 were rejected as unpatentable 
t 

over U.S. Patent No. 5,855,008 (Goldhaber et al) in view of Walker et a1 (Final Action, 77); 

10 Claims 3-10,22,23, and 29 were rejected over Goldhaber et al in view of' Walker et a1 and 

U.S. Patent No. 5,269,521 (Rossides) (Fiial Action, 78); Claim 24 was rejected as 

uapatentable over Goldhaber in view of Walker et al, Rossides, aad U.S. Patent No. 

5,816,918 (Kelly et al) (Final Action, 710). 

, . Of the aforementioned claims, only Claim 1 is independent, and the others are 

15 dependent thereon. Claim 1 recites "determining the price of [a] product [...I said price being 

[...I scaled to the performance of [a] buyer I...] while participating in a Price-Determining- 

Activity (PDA)." (See Appendix, Claim 1.) 

The Examiner has relied on Walker et a1 as teaching or suggesting these limitations 

(Final Action, page 4, first full paragraph), and based on that reliance the Examiner then 

20 rejected Claim 1 and all claims dependent thereon as stated above. Appellmt respectfully 

disagrees with the Examiner, because Walker et al does not teach or suggest "determining 

the price of [a] product [...I said price being [...I scaled to the performance of [a] buyer [...I 

while participating in a Price-Determining-Activity (PDA)." 

A PDA is described in detail in Appellaut's original specification au an activity which 

25 is performed and which performance thereof is used to determine the price of the product. 



(See, e.g., page 2, lines 13-16; page 3, lines 1-4; page 6, l i is  19-22; page 9, lines 15-19; 

m p l e  on page 9, line 20, through page 11, line 7; and page 13, line 4, through page 17, 

line 5.) Thus, the price of the product is determined based upon the performance of the buyer 

during the PDA. That is, the performance has a direct effect on the detemiination of the price 

of the product. Furthermore, the price is scaled to the performance of the buyer during the 

PDA, such that the better the buyer performs during the PDA, the lower tibe price will 

typically be of the product b e i i  purchased. (See, e.g., Original Specification at page 3, lines 

13-22; page 14, lines 1-9.) 

Walker et a1 does not teach or suggest such a connection between a PDA, a 

performance during a PDA, and the price of the product. Rather, Walker t:t al is directed to 

the 5eld of attention brokerage - that is, paying a customer for the customer's attention. The 

following portions of Walker et al, with ernphasii added, clearly illustrate this point: "A 

system is described ... therebyproviding the customer wirh an incentive lo listen to the 

telephone sales presenlalhn" (Abstract); "An invitation is communicated to a consumer 

regarding an opportunity to receive a sales presentation in exchange for a value" 

(Abstract); "The program is further adapted to initiute a trrurrfer of the vuIue to the 

consnmer in response to the consumer receiving the sales presentuhlon" (Abstract); "The 

present invention relates to ..groviding an incentive forprospective cmtomers to listen to a 

telemarketing salpspresentation" (Col. 1,  lines 5-9); "The present invention ... ~ r o v h ]  

the customer willr an incenthe to &ten to the lelephonesnlespresentation." (Col. 2, lines 

55-60); "In our invention, an invitation is communicated to a consumer regarding an 

opportuni@ to receive a scrlpspresentation in achangefor o value" (Col. 2, lines 63-65); 

"the program is fhther adapted to infrioce a transfer of the value to the consumer in 



response t4 the consumer receiving the sahpreseniatlonn (Col. 3, lines 6-8); "The 

cusfomer S given a monetory credit on h& credit card as a reward f i r  lislening to the 

sales presentationn (Col. 3, lines 18-21); "the amount to be credited to that customer's 

account as a reward for his iktening to the sales presentation and answering the 

associated qrcesiions" (Col. 4, lines 65-67); "The offer ... indicates an awwd which the 

customer can earn simply by calling the telephone number, listening to a sales 

presentation and answering questions" (Col. 5, lines 21-24); "with the awards for ktening 

to the solapresentarton being credited to the customer's telephone bill" (Col. 8, lines 25- 

27); "offering information and real-time awards selected to ensure customer attention and 

interest" (Col. 8, line 65 through Col. 9, lie 1). 

Walker et al thus teaches paying a customer for the customer's attention. The 

mntion may be attention to a sales presentation, but ultimately the customer is paid simply 

for their attention (see cites above). Walker et al does not teach or suggest a price 

determining activity (PDA) used to determine the price of a product being sold. In fact, 

Walker et aI describes payment to the consumer, not from the consumer, and the payment 

is consistently described as a dinct credit to the customer's credit card or other account. 

(See, e.g., Walker et al: Col. 3, lines 18-21; Col. 5, line 67 through Col. 6, line 2; Col. 6, 

lines 29-32; Col. 6, lies 42-46, Col: 6, lines 65-67; Col. 7, lines 60-67; (201.8, lines 23-26; 

Col. 8, lines 50-53; Col. 8, lines 57-61.) Significantly, tht customer receives the payment in 

exchange for their attention to a sales presentation, whellier or not the customer actually 

purchases aproduct ofiered during thepresentation. (See, e.g., Walker el al: Col. 5, lines 

20-24; Col. 6, lines 39-46.) 



No matter how Walker et a1 is viewed, it simply does not disclose or suggest 

determining the price of a product by use of a Price-Determining-Activi~, let alone by 

scaling the price to the buyer's performance while participating in the PD,4. Appellant thus 

submits that while Appellant% Claim 1 recites that the product price is scaled to the buyer's 

5 perfomance while participating in a PDA, Walker et a1 merely describes paying a consumer 

for the consumefs attention, independent of the price of any product, and independent of 

whether the consumer even purchases any product. TO further highlight this distinction in 

Appellants Claim 1 versus Walker et al, the following examples are provided: 

!%@!mu 

10 A man is walking to the store to buy a product for $100. Along the way, he finds a 

: $20 bii. Upon arriving at the store, he buys the p;oduct for $100, and payti the cashier for it 

with a $1 00 bill. He thus paid $100 for the product. The price of the product was $100, and 

, he paid the cashier $100. The man could have used the $20 bill towards the product, but 

instead he saved it to use for something else, maybe even to pay off an old debt. He also 

15 . could have kept the $20 bill and decided not to go to the store at all. In either case, the $20 

bill he found was certainly welcomed, but it did not affect the price of the product, which 

remained fixed at $100. The two events (finding the $20 bill and purchasing the product for 

$100) are completely independent. 

Example 1 thus could not properly be used to reject Appellant's Claim 1, because in 

20 ' Example 1 the price of the produd was fixed at $100 and was not "scaled to the performance 

of the buyer [...I while participating in a Price-Determining-Activity (PDA)", as recited in 

Appellant's Claim I. 



The disclosure in Walker et al is similar to Example 1, because the price of a product 

, offered in Walker et al is also fixed, and not "scaled to the performance of the buyer [...I 

while participating in a Price-Determining-Activity (PDA)". The credit pmvided in Walker 

et a1 is similar to the $20 bill found by the man in Example 1, because it i s  extra money and 

it is not related to the price of any product b e i i  offered. Further, the conwmer in Walker et 

a1 (like the man in Example 1) could keep the credit without ever having 1.0 "go to the store" 

to buy the product. 

Thus, similar to Example 1, Walker et al could not properly be ustd to reject 

Appellant's Claim 1. 

10 Exam~le 2 

. . .. . A man owes $50 on a credit card bill, or a telephone bill. He is told that if he 

performs an activity (e.g., listening to an advertisement), he will receive a $10 credit, thus 

. .reducing the balance owed to $40. He is also given the opportunity to purchase the product 

being advertised for S 100. 

Again, the $10 credit will certainly be welcomed, but the $10 does not &kct the 

price of the product. The extra $10 credit did not reduce the price of thc product to $90, but 

instead the $10 was used to pay off an old debt for a separate product prev:iousIy purchased 

with the crtdit card. He also could have kept the $10 credit after listening to the 

advertisement, never having purchased any product at all. The two events (:receiving the $10 

20 credit and purchasing a product) are completely independent. 

Example 2 thus could not properly be used to xject Appellant's Claim 1, because in 

Example 2 the price of the product was again fixed (at $100) and was not "scaled to the 



performance of the buyer [...I while participating in a Price-Determining-Activity (PDA)", as 

recited in Appellant's Claim 1. 

The disclosure in Walker et al is also similar to Example 2, because the price of a 

product offered in Walker et al is also fixed, and not "scaled to the performance of the buyer 

5 [...I while participating in a Price-Detedning-Activity (PDA)". The credit provided in 

Walker et al is similar to the $10 credit in Example 2, because it is extra money paid directly 

to the consumer's credit card or credited to the consumer's phone account, and it is not 

related to the price of a product b e i  offered. (See, e.g., Walker et al, Col. 6, lines 65-67; 

Col. 8, lies 25-27.) Further, the consumer in Walker et al (like the man hn Example 2) could 

10 keep the credit without ever having to buy any product. 

' 
L.- Thus, similar to Example 2, Walker et al could not properly be wd to reject 

Appellant's Claim I .  

Exam~le 3 

A man is invited to attend a seminar or sales presentation, and is offered free 

IS merchandise or services if he agrees to attend. (See, e.g., Walker et al, Co l 1, lines 13- 16.) 

Offers of this type are common in Palm Springs, California, wherein the presentation is for 

time share condos (the "product"), and the free services are a weekend at n Palm Springs 

resort. Assume the wndo is bcing o f f 4  at $200,000, and the free resort weekend is valued 

at $300. 

20 If the man attends, he receives the package deal worth $300, wherl'ter or not he buys 

theproduct. He is paid simply for his time or attention in which he listened to the sales 

presentation for the product. If he buys the product, the price is still fixed at $200,000. 

Again, the $300 package will certainly be welcomed, but the $300 does not affect the price 



of the product. The extra $300 did not reduce the price of the product to 5199,700, but 

instead the $300 was realized in the form of a weekend at a resort. The two events (realizing 

the $300 package deal and purchasing the wndo) are completely independent. 

Example 3 thus could not properly be used to reject Appellant's Claim I ,  because in 

Example 3 the price of the product was again fixed (at $200,000) and w; not "scaled to the 

performance of the buyer [...I while participating in a Price-Determining-Activity (PDA)", as 

recited in Appellant's Claim 1. 

The disclosuff in Walker et d is also similar to Example 3, because the price of the 

product offered in Walker et al is also fixed, and not "scaled to the performance of the buyer 

10 [...I while participating in a Price-Determining-Activity (PDA)". The credit provided in 

Yalker et a1 is similar to the $300 rea l id  in Example 3, because it is an extra benefit and it 

is not related to the price of a product Wig offered. Further, the consumer in Walker et al 

(like the man in Example 3) wuld keep the credit without ever having to buy the product. 

Thus, similar to Example 3, Walker et al could not properly be used to reject 

Appellant's Claim 1. 

&unmarv Of Exatn~leg 

In each of the aforementioned examples, as in Walker et al, the price of the product 

being offered is fixed. A separate benefit is provided to the consumer for EL reason 

independent of the price of the product, and the benefit itself is independent of the price of 

20 the product. Similarly, in Walker et al, the extra benefit is in the form of an instant credit to 

the consumer's credit card or other account, and is paid to the consumer in exchange for the 

consumer's attention while listening to a presentation. In the aforementioned examples, the 

extra benefit is cash found by chance (Example I), or a payment for the consumer's attention 



similar to Walker et a1 (Examples 2 and 3). Such benefits (in Walker et al and in the 

aforementioned examples), are totally independent of determining the price of the product 

being offered. The price of the product being offered is fixed. 

Appellant's Claim 1, on the other hand, recites a direct link betwetm a Price- 

5 Determining-Activity (PDA) and the price of the product, namely "detenrdning the price of 

[a] product [...I said price being [...I scaled to the performance of [a] buyer [...I while 

participating in a Price-Determining-Activity (PDA)." 

The recited limitation(s) are not obvious over Walker et al, because linking the price 

of a product to a performance during a PDA (Appellant's Claim 1) is completely different 

10 &om paying someone for their attention (Walker et a]). In the former, the j~rice ofthe 

prgduct is not fued, and the seller hopes to close the sale by allowing the buyer to lower the 

price based upon the buyer's performance while participating in a PDA In the latter, the 

price of the pr&t is fmd, and the seller hopes to close the deal by ensuxing the buyer 

listens to the seller's sales presentation, which is why the seller pays the buyer for the buyer's 

15 attention. These two sales strategies represent two completely different methodologies. 

Based on the aqpnents set forth herein, Appellant respectfully submits that 

independent Claim 1, and all claims dependent thereon, are patentable 0ve.r the cited art, and 

the Examiner's rejections should be withdrawn. 

B. The Examiner imvrovcrlv relied on U.S. Patent No. 6.216.1 11 B1 Walker et al) as teaching, 
20 certain limitations of Avuellant's inde~endent Claim 13. namelv "assinnin~r a   rice to !a] 

prodact, said p rice beinn sealed to the wrformance of k l  bwer [...I wibile ~articiuating 
in a Price-Determinine-Act~tv PDAI". and then for subseauentlv rejectinn Claim 13 and 
all claims dependent thereon. 

In the Final Action, the Examiner rejected independent Claim 13, and each claim 

25 dependent thereon, as follows: Claims 13-15, 18.25.26, and 30 were rejected as 



unpatentable over Goldhaber et al in view of Walker et al (Final Action, 77); Claim 31 was 

rejected over Goldhaber et a1 in view of Walker et al and Rossides (Final Action, 78); 

Claim 32 was rejected over Goldhabet et al in view of Walker et al and Kelly et al (Final 

Action, 79); Claims 27 and 33 were rejected as unpatentable over Goldhaber, in view of 

5 Walker et al, Rossides, and Kelly et al (Final Action, 71 0); Claim 17 mi rejected as 

unpatentable over Goldhaber, in view of Walker et al, Kelly et al, and Rossides (Final 

Action, 712). 

Of the aforementioned claims, only Claim 13 is independent, and the others are 

dependent thereon. Claim 13 recites "assigning a price to [a] product, said price being scaled 

10 to the performance of [a] buyer [...I whiie participating in a Price-Determjning-Activity 

(PDA)". (Appendix, Claim 13.) 

The Examiner has relied on Walker et a1 as teaching or suggesting these limitations 

(Final Action, page 4, first full paragraph), and based on that reliance the Examiner then 

rejected Claim 13 and all claims dependent thereon as stated above. Appellant respectfully 

15 disagrees with the Examiner, because Walker et a1 does not teach or suggest "assigning a 

price to [a] product, said price beii,scaled to the perfonname of [a] buyer [...I while 

participating in a ~&e-~eterminin~-~ctivity (PDA)". 

Appellant's arguinents are set forth herein in paragraph VIII.A, and Appellant hereby 

incorporates the arguients herein by reference. 

20 Based on the arguments set forth herein, Appellant respectfUlly submits that 

independent Claim 13, 'and all claims dependent thereon, are pathtable over the cited art, 

and the Examiner's rejections should be withdrawn. 



C. The Examiner imuro~erlv relied on U.S. Patent No. 6216.1 11 B1 (Walket et al) as teachinp 
g!e;ertain limitations of Au~~llant's indeuendent Claim 19. namelv a wmDut.r server 
pro-ed to "assien a  rice to Ial nroduct. said  rice beine scaled to the ~erformance 
of la1 buver L.1 wbile varticivating in a Pdee-Detemininp-Activitv (PDA)", and then 

5 for subseauentlv reieclina Claim 19 and all claims deuendent thereon. 

In the Final Action, the Examiner rejected independent Claim 19, and each claim 

dependent thereon, as follows: Claim 19 was rejected over Goldhaber et aS in view of 

Walker et al (Final Action, 77); Claims 20 and 21 were rejected over Goliihaber et al in 

view of Walker et al and Rossides (Final Action, 18); Claim 34 was rejected over 

10 Goldhaber et a1 in view of Walker et al and Kelly et al (Final Action, 79). 

Of the aforementioned claims, only Claim 19 is independent, and rhe others are 

dependent thcreun. Claim 19 recites a computer server programmed to "assign a price to [a] 

product, said price being scaled to tht performance of [a] buyer [...I while participating in a . 

Price-Determining-Activity (PDA)." (Appendix, Claim 19.) 

15 . The Examiner has relied on Walker et al as teaching or suggesting these Iimitations 

( F i i  Action, page 4, first full paragraph), and based on that reliance the Examiner then 

rejected Claim 19 and all claims dependent thereon as sta& above. Appellant respectfully 

disagrees with the Examiner, because Walker et al does not teach or suggest a computer 

server programmed to "assign a price to [a] product, said price being scaled to the 

20 performance of [a] buyer [...I while participating in a Price-Determining-Activity (PDA)." 

Appellant's arguments are set forth herein in paragraph VIII.A, and Appellant hereby 

incorporates the arguments herein by reference. 

Based on the arguments set forth herein, Appellant reqxctfully submits that 

independent Claim 19, and all claims dependent thereon, are patentable over the cited art, 

25 and the Examiner's rejections should be withdrawn 



D. The Examiner i rnm~erlv  relied on U.S. Patent No. 6.2 16.1 1 1 B 1 (Walker et al) as teaching 
g 
product, said orice beine scaled to the oerformance of la1 bwer L.1 tlurin~ a Price 
peterminin~ 4ctivitv (PDAIff. md then for subseuuentlv reiectine Claim 35 and all claims 

5 de~endent thereon. 

In the Final Action, the Examiner rejected independent Claim 35, and each claim 

dependent thereon, as follows: Claims 35-36,39, and 41 were rejected over Goldhaber et a1 

in view of Walker et a1 (Final Action, R7); Claim 37 was rejected over Goldhaber et a1 in 

view of Walker et PI and Rossides (Final Action, 78); Claims 38, and 42-44 were rejected 

10 over Goldhaber et a1 in view of Walker et a1 and Kelly et a1 (Final Action, 79); Claim 40 

was rejected over as app!ied to Claim 35, and further in view of Goldhahr et al, Walker et 

al, and Rockoff: Design of an Internet-based svsiem for remote Dutch Auctions" (Final 

Action, 81 1). 

.. . . Of the aforuuentioned claims, only Claim 35 is independent, and the others are 

15 dependent thereon Claim 35 recites "assigning a price to [a] product, said price being scaled 

to the performance of fa] bdyer [...I during a Price Determining Activity (PDA)". (Appendix, 

Claim 35.) 

The Examiner has relied on Walker et d as teaching or suggesting these limitations 

(Fi Action, page 4, first full paragraph), and based on that reliance the Examiner then 

20 rejected Claim 35 and all claims dependent &ereon as stated above. Appellant respectfully 

disagrees with the Examiner, because Walker et a1 does not teach or suggmt %ssigning a 

price to [a] product, said price being scaled to the performance of [a] buye:r [...I during a 

Price Determining Activity (PDA)." 

Appellant's arguments air: set forth herein in paragraph VIILA, and Appellant hereby 

25 incorporates the arguments herein by reference. 



Based on the arguments set forth herein, Appellant respectfully submits that 

independent Claim 35, and all claims dependent thereon, are patentable over the cited art, 

and the Examinets rejections s h o d  be withdrawn. 

Claim w ' h recit u uroduct are 
scaaratelv uatentable from the claims from which thev de~end. 

As set forth in Paragraph VII herein, Appellant submits that of the claims rejected in 

17 of the Final Action, Claims 1 1,25, and 39 are separately patentable frc~m the others 

because Claims 11,25, and 39 each recite that the price is determined at las t  partially upon 

either "cipation of the buyer in" (Claims 11 and 39) or "results of' (Claim 25) "an 

auction." Based on these limitations, Claims 11,25, and 39 are separately patentable, as is 

Claim 40 which depends from Claim 39. 

*P Using an auction as an additional factor in determining the price of a product is not 

obvious over the cited art, because though auctions were known in the art, auctions were not 

used in combination with a PDA in which the price of a product wai scalcd to the 

performance of a buyer while participating in the PDA. The portion of Ooldhaber et a1 relied 

on by the Examiner in the Final Action to reject these claims (Goldhaber, Col. 4, lines 63- 

64) merely discloses an auction'in the context of attention brokerage, not in the context as 

set forth in Appellant's claims. As staktherein previously, attention brokerage and price 

reduction represent two completely different sales methodologies. 

Claims which recite use of a video game as the PriceDetermininn Activitv PDA) arc 
se~aratelv   at en table fkom the claims h m  which thew de~end. 

As set forth in Paragraph VII herein, Appellant submits that of the claims rejected in 

a8 of the Final Action, Claims 5,29,3 1, and 37 are sepatately patentable from the others. 

Similarly, of the claims rejected in 110 of the Final Action, Claim 33 is se:parately patentable 



from the others. Claims 5,29,31,33, and 37 each recite that "the PDA is a video game". 

Based on these limitations, Claims 5,29,3 1,33, and 37 are separately patentable. 

Using a video game as a Price-Determining Activity is not obviour over the cited art, 

because though video games were known in the art, video games were not used to determine 

5 the price of a product by scaling the price to a performance while participtlting in the video 

game. Appellant accepts the Examiner's reliance on Official Notice of vid~w games in that 

video games are popular, but Appellant disagrees with the Examiner's assc:rtion that use of 

video games as a PDA was obvious merely because the games are popular. 

IX. CONCLUSION 

10 For the foregoing reasons, Appellant submits that the Examiner's rejections of Claims 1 - 15 . . 

and 17-44 were erroneous, and reversal of the ejections is respectfully requested. 

Respectfully submitted, 
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X. APPEN'DIX - CLAIMS ON APPEAL 

1. A method of doing business over a glo . cations network ~wmprising the 

steps: 

communipting to a buyer via the global communications network, a description of a 

product; 

accepting a first request from the buyer to buy the product for a price to be determined 

within a price range; 

accepting a second request from the buyer to allow the price to be determined based upon a 

performance of the buyer while participating in a Price-Determining-Adivity (PDA); 

receiving data from the buyer over the global communications network, stid data 

representing the performance of the buyer during the PDA; and 

determining the price of the product based at least partially upon the data received, said price 

being within the price range and scaled to the performance of the buyer. 

2. The method of claim I, M e r  comprising the step of accepting payment information 

fiom the buyer over the global &nmunications network. 

3. The method of claim 1, further comprising the of presenting to the buyer over the 

global communications network, a plurality of PDAs to choose hm, said presentation of the 

plurality of PDAs occurring before accepting the second request h m  the buyer. 

4. The method of claim 3, fiather comprising the step of presenting price determination 

rules to the buyer over the global cornmuaicjitions network, said price determination rules being 

associated with the plurality of PDAs. 

5. The method of claim 4, wherein the PDA is a video game. 



* 6. The method of claim 1, further comprising the step of associating the.PDA with the 

product based at least partially upon a number of participants required for execution of the PDA. 

7. The method of claim 1, further comprising the step of sending price data to the buyer 

via the global communications network, said price data representing the price. 

5 8. The method of claim 1, further comprising the step of accepting offer data from the 

seller representing an offer fiom the seller to sell the product within the price range. 

9. The method of claim 1, wherein the PDA requires participation of at least one 

participant in addition to the buyer. 

10. The method of claim 1, wherein the steps of accepting the first request h r n  the buyer, 

10 accepting the second request fram the buyer, and receiving the performance data h m  the buyer, are 

performed by a master wntroller. 

11. .The method of claim 1, wherein the price is determined at least partially upon 

participation of the buyer in an auction. 

12. The method of claim 1, wherein the global communications network is the Internet. 

15 13. A method of determining a price of a product using a global communications network, 

comprising the steps: 

communicating to a buyer via the global communications netwollc, data rgresenting a 

plurality of products available, said plurality of products including a first product; 

accepting acknowledgement from the buyer representing an intent of the buyer to buy the 

20 first product at a price to be determined based upon a performance of the buyer while participating 

in a Price-Detemining-Activity (PDA), said acknowledgement being communicated over the gIobal 

communications network; 

determining the performance of the buyer; and 



. 
assigning a price to the product, said price being scaled to the performance of the buyer. 

14. The method of claim 13, M e r  comprising the step of receiving data, over the global 

communications network representing & election of the buyer to select the PDA. 

15. The method of claim 13, further comprising the step of accepting paynient information 

5 from the buyer over the global wmrnunications network. 

17. The method of claim 32, wherein the PDA is adapted to accornmodatc: participation of a 
. . 

second participant. 

18. The method of claim 13 wherein the price is dependent at least partially upon a bid 

selected by the buyer. 

10 19. A system for conducting cammerce over a global wmmunications r~etwork, 

., . .,., a computer server having access to the global wmmunications network, and beiig 

programmed to: 

a) communicate to a buyer via the global communications network, data representing a 

15 plurality of products, said plurality of products including a first product; 

b) accept acknowledgement from the buyer representing an intent of the buyer to buy the 

first product at a price to be determined dependent on a performance of the buyer .while participating 

in a Price-Determining-Activity (PDA), said acknowledgement being communicated over the global 

communications network; 

20 c) detennine the performance of the buyer based upon data received over the global 

wmmunications network; and 

d) assign a price to the product, said price being scaled to the performance of the buyer. 



20. The system of claim 19, wherein the PDA comprises computer-executable wde sent to 

the buyer over the global communications network. 

21. The system of claim 20, wherein the server is fiuther programmed to process payment 

infomation of the buyer wmmunicated over the global wmunications network. 

5 22. The method as in claim 1, wherein the price is determined at least paraidly upon an 

offer received from the buyer. 

23. The method as in claim 9, further comprising the step of determining the price based at 

least partially upon a competition between the buyer and the at least one participant using the PDA. 

24. The method as in claim 23, wherein the a! least one participant is a setand buyer, and 

10 further comprising the steps of accepting a second request fmm the second buyer lo buy the product 

for a second price to be determined within the price range, and determining said s t~ond  price based 

. at least partially upon the competition. 

25. The method as  in claim 13, wherein the price is determined at least partially upon 

results of an auction. 

15 26. The method as in claim 13, wherein the price is determined at least &&idy upon an 

offer received from the buyer. 

27. The method as in claim 17, further comprising the step of determining the price based at 

least partially upon a competition between the buyer and the second participant using the PDA. 

28. The method of Claim 1, wherein the PDA is selected by the buyer. 

20 29. The method of Claim 1, wherein the PDA is a video game. 

30. The method of Claim 13 wherein the PDA is selected by the buyer. 

31. The method of Claim 13, wherein the PDA is a video game. 



32. The method of Claim 13, further comprising the step of determining a price range prior 

to determining the perfonnance of the buyer, said price range having a lower limil associated with a 

best performance, and an upper limit associated with a worst performance, and wherein the price 

assigned to the product is within the price range. 

33. The method of Claim 32, wherein the PDA is a video game. 

34. The system of Claim 19, wherein the server is further programmed to determine a price 

range prior to determining the performance of the buyer, said price range having a lower limit 

associated with a best performance, and an upper Limit associated with a worst performance, and 

wherein the server is further programmed to assign the price to the product within the price range. 

35. A method of assigning a price to a product comprising the steps: 

determining a perfonnance of a.buyer during a Price Determining Activity (PDA); and 

assigning a price to the product, said price being scaled to the performance of the buyer. 

36. The method of Claim 35, further comprising the step of determining a price range prior 

to determining the performance of the buyer, said price range having a lower limit associated with a 

best performance, and an upper limit associated with a worst perfonnance, and wherein the price is 

within the price range. 

37. The method of Claim 36, wherein the PDA is a video game. 

38. The method of Claim 36, further comprising the step of setting a difficulty level of the 

PDA based at least in part on an average target price for the product. 

39. The method of Claim 36, wherein the price is determined at least partially based upon 

participation of the buyer in an auction. 

40. The method of Claim 39, wherein the auction is a reverse auction. 



* 
41. The method of Claim 35, further comprising the step of determining a target price prior 

to detennining the performance of the buyer, said target price being selected by thl:: buyer, and 

wherein the price is not greater than the target price. 

42. The method of Claim 35, further comprising the step of selecting the PDA based at least 

5 in part on a minimum price associated with the product. 

43. The method of Claim 35, further comprising the step of selecting the PDA based at least 

in part on a skill level of the buyer. 

44. The method of Claim 35, fbrther comprising the step of setting a diffi~ulty level of the 

PDA based a! least in part on an average target price for the product. 




