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% AO88 (Rev, 12/07) Subpoena in z Civil Case

- Issued by the
UNITED STATES DISTRICT COURT

Central District of California

Performance Pricing, Inc.

SUBPOENA IN A CIVIL CASE

V.
i
Google Inc.; AOL LLC; Microsoft Corp.; Case Number: © 2:07-cv-432 (LED)
Yahoo! Inc.:; IAC Search & Media, Inc.: (Eastern District of Texas)

and A9.com, Inc.

TO: Weal M. Cohen
2040 Main St., 9th Floor
Irvine, CA 92614
| YOU ARE COMMANDED to appear in the United States District court at the place, date, and time specified below to
testify in the above case.
PLACE OF TESTIMONY COURTROOM

DATE AND TIME

"] YOU ARE COMMANDED to appear at the place, date, and time specified below to testify at the taking of a deposition

PLACE OF DEPOSITION DATE AND TIME

i¥.. YOUARE COMMANDED to produce and permit inspection and copying of the following decuments or objects at the
place, date, and time specified below (list documents or objects):
See ATTACHMENT A

PLACE DATE AND TIME
Quinn Emanuel Urquhart Oliver & Hedges, LLP November 6, 2008
865 Figuerca Street, 10th Floor 10:30 a.m.

Los Angeles, CA 890017

[ _1YOU ARE COMMANDED to permit inspection of the following premises at the date and time specified below.
PREMISES DATE AND TIME

Any organization not a party to this suit that is subpoenaed for the 1aking of a deposition shall designate one or more
officers, directors, or managing agents, or other persons who consent to testify on its behalf, and may set forth, for each person
designated, the matters on which the person will testify. Federal Rule of Civil Procedure 30(b){6).

i mcomaé's yzy ;TURE AND TITLE (INDICATE IF ATTORNEY FOR PLAINTIFF OR DEFENDANT)| DATE
éztonea for Gdtdle Inc.., AOL LLC., and IAC Search & Media !L‘>('I.P12121L-‘.')€)"S

ISSUTNG O#ICER'S NAME, ADDRESS AND PHONE NUMBER
Emily C. O'Brien
50 California St., 22nd Floor, San Francisco, CA 94111, Tel. (415) 875-6323

) {See Federal Rule of Civil Procedwre 45 (c), (d), and (¢}, on next pagc)
! If action is pending in district other than district of issuanee, state district under case number, HH'BIT
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PROOF OF SERVICE

DATE FLACE
SERVED
SERVED ON (PRINT NAME) MANNER OF SERVICE
SERVED BY {(PRINT NAME) TITLE
DECLARATION OF SERVER

I declare under penalty of perjury under the laws of the United States of America that the foregoing information contained

in the Proof of Service is true and correct.

Executed on

DATE

SIGNATURE OF SERVER

ADDRESS OF SERVER

Federal Rule of Civil Procedure 45 (c), (d}, and (&), as amended on December 1, 2007:

{c) PROTECTING A PERSON SUBJECTTO A SUBFOENA
(1) Avoiding Undue Burden or Expense; Sanctipns. A party or arlomey respansible for
issuing and serving a subpoena must take reasonable steps to avoid imposing undue burden ot
expénse on @ person subject 1o the subpoena. The issuing court must enforce this duty and
Unpose an appropriale szaction — whicth may include lost eanings and reasonable attomey's
Tees — on a party or attomey who fails to comply.
{2} Command to Produce Materials o7 Permit 1
{A) Appearance Not Required. A person commanded lo produce documents,
not appear in person at the place of production or inspection wnless also commanded 1o appear
for a deposition, hearing, or wial.
(B) Obj A person ded to produce d 1s or tangible things or ta
permit inspection may serve on the party or attomey designated m the subpor.na 2 written
objection o inspeating, copying. testing or sampling any ot alk of the ials or 10 & d

(i) shows a substantial nced for the testimony or material that cannot be otherwise
met withoul undue hardship; and
{ii} ensures that the subpaenaed person will be reasonably compensated.
{d) DUTIES in RESPONDING TO A SUBPGENA
(1} Producing Documents or El Ity Stored Infg
10 preducing documenis or eleetronically stored mformalson
{A) Documents. A person responding (0 3 subpoena 1o produce documents must
praduce them as they arc kept in the ordinary course of business or must organize and kabel them
to correspond to the catepories in the demand.
(B) Form for Producing Elecwonically Stored Information Net Specified. If a
subpoena does not specify a form for producing electronically stored information, the person

These proced, apply

the premises — oF o producing electronically stored information in the form or fopms requmcd
The ohjection must be served before the earlier of the time specified for compliance or 14 days
after the subpoena is served. If an objection is made, the following mles apply:

(¥) At any tme, on notice to the commanded person, the sarving party may move
the issuing court for an order compelling production or imspection.

(ii} These aets may be required ondy as directed in the order, and the order must
prolest a perseh who is nefther a party nor a party's officer from stgmﬁmm expense resulting
from compliance,

(3) Quashing or Modifying a Subpocna,
(A) When Required, On timely motion, the isswing cowr must quash or modify s
subpoena that:

(i} fails to allow a reasonable time to comply;

{it) requires a person who i5 neither a party nor a party’s officer to trave]l more
than |03 miles fram where that person resides, is employed, or regularly ansacts business in
person — except that, subjeet to Rule 45(¢)(3NB)iii). the person may be commanded 1o anend
a trial by traveling from any such place within the stale where the trial is held;

(i) requires disclosure of privileged or other protected matec, if no cxeeption
or waiver applies; or

{iv} subjects a person 10 unduc urden,

{B) When Permined. To protect a person subject to or affected by a subpoena, the
issuing court may, on motion, quash or modify the subpoena if it requires:

(i disclosing a wade secret or other confidential research, development, or
commercial information;

(it} disclosing an unretaincd expert’s opinion or information that does ot
deseribe specific occwrences in dispute and resulls from the expert's study thal was not
requested by a panty; or

(iii) 2 person who is neither a party nor a party's officer to incur substantial
expensc o travel more than 104 miles 1o attend trial

{C) Specifying Conditions as an Aftcrnative. In the circumstances described in Rule
45(c)3XB), the court may, instead of quashing or modifying a subpoens, order appearance or
production under specified conditions if the serving party:

responding must produce it in a form or forms in which it 15 ordinarily maintained or in a
reasonably usable form or forms,

(8] Eleclmmcally “Stored Information Produced in Only Ome Form, The person
responding need not preduce the same elecronically stored information in more than one form.

{D) Inaceessible Elecuonically Stored Information. The person responding need not
provide discovery of electronically stored information from sources that the persen identifies as
noi reasonably accessible because of undue burden or cost. On motion to compel discovery ot
for a pratective order, the person responding must show that the information is not reascaably
accessible because of wndus burden of cost. I that showing is made, the cownt may nonctheless
arder discovery from such sources if the requesting party shows good canse, considering the
limitations of Rule 26(b}2XC). The coust may specify conditions for the discovery.

(2) Claiming Privilege ar Protection.

(A} Information Withheld. A person withholding subpoenzed information under a

claim that it is privileged or subject 10 protection as trial-preparation material must:

(i) expressly make the claim; and

(it} deseribe the nanure of the withheld ds ications, or
tangible things in & manner thar, without revealing information itself privileged or protected, will
enable the partics to assess the claim,

(B) Information Produced. If information produced in responsz lo a subpoena is
subject to a chaim of privilege or of protection as trial-preparation malerial, the person making
the claim may notify any party that received the information of the claim and the basis for it.
After being notified, a pary must prompily tetum, sequesier, of destroy the specificd
infosmalion and any copies il has; mest not use or disclose the information il the clam is
resolved; must take reasonable steps to remrieve the information if the party disclosed it before
being notified; and may promptly present the information 1o the courl under seal for a
determinetion of the claim. The person who produced the information must pressrve the
informatien until the ¢him is resobved.

{¢} ContEMmrT.

The issuing court may hold in coniempt a person who, having been served, fails without
adequale excuse [0 obey the subpoena, A nonpanty’s failure 10 abey must be excused if the
subpocna purporls to require the ronparty to aitend or produce at & place outside the linsts of
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ATTACHMENT A

L DEFINITIONS

L The terms “DOCUMENT” and “DOCUMENTS” include “electronically
stored information,” “things” and include everything contemplated by Rules 26 and 34 of the
Federal Rules of Civil Procedure. They include any handwritten, typewritten, printed, or
photocopied material, including but not limited to, all comrespondence, memoranda, notes of
meetings or conversstions (personal or telephonic), reports, summaries, agreements, legal
documents, and writings of every description, from which information can be obtained, whether
maintained in hard copy or electronic form.

2. “YOU” or “YOUR” means Neal M. Cohen.

3. “PERFORMANCE PRICING” means Performance Pricing, Inc., and its
officers, directors, current and former employees, counsel, agents, consultants,
representatives, and any other persons acting on behalf of any of the foregoing, and
Performance Pricing, Inc.’s affiliates, parents, divistons, joint ventures, licensees, franchisees,
assigns, predecessors and successors in interest, and any other legal entities, whether foreign
or domestic, that are owned or controlled by Performance Pricing, Inc., and all predecessors
and successors in interest to such entities.

4. “DOVEL & LUNER” means the law firm of Dovel & Luner, LLP, and its
partners, associates, current and fonher employees, agents, consultants, representatives, and
any other persons acting on behalf of any of the foregoing.

5. “PricePlay” means PricePlay.com, and its officers, directors, current ﬁnd
former employees, counsel, agents, consuliants, representatives, and any other persons acting
on behalf of any of the foregoing, and PricePlay.com’s affiliates, parents, divisions, joint
ventures, licensees, fr_anchisees, assigns, predecesSors and snceessors in interest, and any other
legal entities, whether foreign or domestic, that are owned or controlled by PricePlay.com and
all predecessors and successers in interest to such entities, including without limitation

f—!omegopher, Inc. and Adam Sappo, Inc.
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6. The term “LAWSUIT” shall refer to PERFORMANCE PRICING’s lawsuit
against Google Inc., AOL LLC, Microsoft Corp., Yahoo! Inc., JAC Search & Media, Inc., and
A9.com, Inc., the amended complaint filed on October 16, 2007, in the U.S. District Court,
Eastern District of Texas, Case No. 2-07CV-432.

7. “COMMUNICATION,” “COMMUNICATE,” “COMMUNICATED” or
“COMMUNICATIONS” s;h.all mean, without limitation, any transmission, conveyance or
exchange of a word, statement, fact, thing, idea, DOCUMENT, instruction, information, demand
or question by any medium, whether by written, oral or other means, including but not limited to
electronic communications and electronic mail (“e-mail™}.

8. “THING” as used herein means any physical object other than 2 “DOCUMENT.”

9. “PERSON? refers to any individual, corporation, proprietorship, association, joint
venture, company, partership or other business or legal entity, including governmental bodies
and agencies.

10.  “IDENTIFY,”

{(a) when used with reference to an individual, means to state his/her full
name, his/her job title and employer at the time referred to, histher last known job titlf: amd
employer, and his/her last known residence and business addresses and telephone numbers;

(b)  when used with reference to a document or thing, means to state the date
the DOCUMENT or THING was created; the name of the individual who created the
DOCUMENT or THING; the type of DOCUMENT or THING (e.g., letter, memorandum,
computer chip, etc.); the name of the employer or the individual who directed that the
DOCUMENT or THING be created; the name of the individual from whom the DOCUMENT or
THING was obtained; and the name of the individval who sent and the individual who received
the DOCUMENT or THING; the name of the entity and/or individual having possession of the
DOCUMENT or THING; and all other specifics necessary to identify the DOCUMENT or
THING with sufficient particularity to meet the requirements for inclusion in a motion to compel

discovery pursuant to Federal Rules of Civil Procedure 26 and 37. If any DOCUMENT or
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THING was, but is no longer in your possession or subject to your control, state what disposition
was made of it and the reasons for such disposition; and

(¢}  when used in reference to an event or COMMUNICATION, means to
state the date it occurred, the names and positions of the individuals participating and/or present,
the location where it occurred, and a description of the event or the subject matter of the
COMMUNICATION.

11, “REFLECT,” “REFLECTING,” “RELATE TO,” “REFER TO,” “RELATING
TO,” and “REFERRING TO” shall mean relating to, referring to, concerning, mentioning,
reflecting, pertaining to, evidencing, involving, describing, discussing, commenting on,
embodying, responding to, supporting, contradicting, or constituting (in whole or in part), as the
context makes appropriate.

12.  “THE ‘253 PATENT” means U.S. Patent No. 6,978,253, entitled “Systems and
Methods for Transacting Business Over a Global Communications Network Such as the
Internet,” all underlying patent applications, all continuations, continuations-in-part,
divisionals, reissues, and any other patent applications in the ‘253 patent family.

13, “USPTO" refers to the United States Patent and Trademark Office.

14,  “PRIOR ART” encompasses, without limitation, the subject matfer desciibed in
every subdivision of 35 U.S.C. section 102 and 35 U.S.C. section 103.

R SR “FILE HISTORY” refers to the USPTO records of all COMMUNICATIONS and
all DOCUMENTS and things sent between the USPTO and the patent applicant or the
applicant’s attorneys or agent, in connection with the prosecution of THE ‘253 PATENT,
including without limitation any and all reissue or reexamination proceedings regarding THE
253 PATENT.

16.  “Include” and “including” shall mean including without limitation.

17.  The mascuiine shall include the feminine, and the feminine shall include the

masculine.
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18.  The singular form of words shall include the plural, and the plural shall include
the singular,
O. INSTRUCTIONS

1. In responding to this subpoena, vou are requested to furnish all documents or
things m your possession, custody, or control, regardless of whether such documents or things
are posscssed directly by you or your employees, attomneys, or any other person or persons
acting on your behalf,

2. In producing documents for inspection, you are requested 1o produce the original
of each document together with all non-identical copies and drafis of that document. A copy of
a document bearing a comment, notation, or marking of any kind, which is not a part of the
original, shall be considered a separate docurnent. Any drafl, preliminary or superseded version
of any document also is to be considered a separate document.

3. All documents that are maintained in electronic form should be produced in
electronic form even if a paper copy of the same document was produced.

4. Documents attached to each other should not be separated.

5. If any requested docurnent or thing cannot be preduced in full, please produce it
to the eﬁent possible, indicating what is being withheld and the reason it is being withheld.

6. If any requested document is withheld on the grounds of privilege, please brovide
the information required by Federal Rule of Civil Procedure 26(b)(5)(A).

7. Please produce documents and things responsive to these requests as they are
kept in the usual course of business or, alternatively, organized and labeled to correspond to each

request to which the documents or things are responsive.

M. SPECIFIC REQUESTS FOR PRODUCTION
1 All DOCUMENTS RELATING TO THE ‘253 PATENT.

SV 307671 : ATTACHMENT A
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2. Al DOCUMENTS RELATING TO any and all applications for reissue of THE
‘253 PATENT.

3. All DOCUMENTS RELATING TQ any and all requests for reexamination of
THE ‘253 PATENT.

4. All patent applications (including drafis), and FILE HISTORIES RELATED TO
THE ‘253 PATENT.

s. All DOCUMENTS RELATING TO the conception of any alleged invention
described, disclosed o claimed in THE ‘253 PATENT. '

6. All DOCUMENTS RELATING TO the reduction to practice of any alleged
invention described, disclosed or claimed in THE ‘253 PATENT.

7. All DOCUMENTS RELATING TO diligence between the dates of conception
and reduction to practice of any alleged invention described, disclosed, or ¢laimed in THE ‘253

PATENT.
8. All DOCUMENTS RELATING TO the first written description, first disclosure,

and best mode of practice of any alleged invention described, disclosed, or claimed in THE ‘253
PATENT.

9. All COMMUNICATION, including correspondence and memoranda, with
foreign batenl agents or third parties, RELATED TO the prosecution of THE ‘253 PATENT.

10. Al DOCUMENTS RELATING TO the design or development of any alleged
invention described, disclosed, or claimed in THE ‘253 PATENT, including any mvention
disclosure forms and profotypes.

11. Al DOCUMENTS and things before June 29, 1999 RELATING TO the
manufacture, use, offer for sale or sale of products within the scope or the perceived scope of
THE ‘253 PATENT.

12.  All DOCUMENTS RELATING TO any U.S. or foreign patents or patent
apptications filed prior to June 29, 1999 RELATING TO any system(s) for affecting the price of

SI30MET303.1 ATTACHMENT A
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a product or service through an activity performed by the buyer for determining price or any
alleged invention disclosed, described or claimed in THE °253 PATENT.

- 13.  AILDOCUMENTS RELATING TO any publications, sale, offér for sale, or
public use prior to June 29, 1999 of any system(s} for affecting the price of a product or service
through an activity performed by the buyer for determining price or any alleged invention
disclosed, described, or claimed in THE ‘253 PATENT,

14, All textbooks, articles, or other sources consulted, gathered, or reviewed in
drafting or prosecuting the patent application for THE ‘253 PATENT.

15.  AllDOCUMENTS RELATING TO the prosecution of any U.S. or foreign
patents or patent applications, whether issued, pending or abandoned, that claim priority to THE
¢253 PATENT or from which THE "253 PATENT claims priority, including but not limited to
PRIOR ART cited in the prosecution of these patents or patent applications and all
DOCUMENTS RELATING TO any opposition proceeding in connection with these patent
applications. _ e N )

16. Al DOCUMENTS challenging, questioning, analyzing, or otherwisé RELATING
TO the patentability, validity, enforceability, or infringement of any alleged invention described,
disciosed, or claimed in THE 253 PATENT.

17. Al DOCUMENTS created or discovered in connection with any PRIOR ART
search and/or RELATING TO any pre-litigation investigation.

18.  All DOCUMENTS RELATING TO any aileged infringement of THE ‘253
PATENT, including, but not limited to, any DOCUMENTS concerning or relating to pre-
litigation investigations RELATED TO the alleged infringement.

19.  All DOCUMENTS supporting any objective indicia of non-obviousness of any
alleged invention described, disclosed or claimed in THE ‘253 PATENT, including, but not

limited to, contentions of commercial success of the invention and/or products embodying the

invention, long-felt but unsolved needs met by those products and/or the invention, failure of

ST30726T3703.1 ATTACHMENT A
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others to meet these needs, industry recognition of the invention and/or products embodying the
invention, and deliberate copying of the invention or laudatory staterenis by accused infringers.

20. Al DOCUMENTS RELATING TO or constituting license agreements, draft
license agreements, licensing correspondence, licensing negotiations, or demand letters for any
alleged invention described, disclosed or claimed in THE ‘253 PATENT.

21.  Ali DOCUMENTS from any proceeding RELATING TO THE ‘253 PATENT,
including—without limitation—dispute resolutions, contested proceedings, interferences,
reexaminations, reissues and charges of infringement.

22. Al DOCUMENTS RELATING TO any analyses or efforts to design THE ‘253
PATENT or products or systems embodying the subject matter disclosed or claimed in THE ‘253
PATENT around other products, systems or patents.

23, All DOCUMENTS recording or RELATED 'I‘O the ownership, assignment or
conveyance of any interest in THE ‘233 PATENT.

24, Al DOCUMENTS RELATING TO PERFORMANCE PRICING’s patent
infringement claims asserted m the LAWSUIT.

25. AN DOCUMENTS RELATING TO PERFORMANCE PRICING, PricePlay, or
Wayne Lin, or Acacia Group Technologies.

26. Al DOCUMENTS RELATING TO any work performed by YOU on behalf of
PERFORMANCE PRICING, PnicePlay, Wayne Lin, or-Acacia Group Technologies.

27.  All DOCUMENTS RELATING TO any work performed by YOU for DOVEL &
LUNER RELATING TO PERFORMANCE PRICING, PricePlay, Wayne Lin, Acacia Group
Technologies, THE 253 PATENT, or any system(s) for affecting the price of a product or
service through an activity performed by the buyer for determining price.

28. AN DOCUMENTS RELATING TO any contracts or agreements between YOU
and PERFORMANCE PRICING, PricePlay, Wayne Lin, or Acacia Group Technologies.

29. ALL DOCUMENTS RELATING TO any contracts or agreements between YOU
and DOVEL & LUNER RELATING TO PERFORMANCE PRICING, PricePlay, Wayne Lin,

S1307/2673706.1 ATTACHMENT A
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Acacia Group Technologies, THE ‘253 PATENT, or any system(s) for affecting the price of a

product or service through an activity performed by the buyer for determining price.

30. Al DOCUMENTS received by YOU ﬁom_PERFORMANCE PRICING,
Price‘aPlay, Wayne Lin or Acacia Group Technologies.

31, Al DOCUMENTS received by YOU from DOVEL & LUNER RELATING TO
PERFORMANCE PRICING, PricePlay, Wayne Lin, Acacia Group Technologies, THE ‘253
PATENT, or any system(s) for affecting the price of a product or service through an activity
performed by the buyer for determining price.

32, Al DOCUMENTS sent by YOU to PERFORMANCE PRICING, PricePlay,
Wayne Lin, or Acacia Group Technologies.

33, AN DOCUMENTS sent by YOU to DOVEL & LUNER RELATING TO
PERFORMANCE PRICING, PricePlay, Wayne Lin, Acacia Group Technologies, THE ‘253
PATENT, or any system(s) for affecting the price of a product or service through an activity
performed by the buyer for determining price. _ .

34.- - AH_DOCUMENT_S generated in connection wiﬁ any work performed by YOU,
YOUR employees, partners, agents or assigns, on behalf of PERFORMANCE PRICING,
PricePlay, Wayne Lin, or Acacia Group Technologies.

35. Al DOCUMENTS generated in connection with any work performed by YOU,
YOUR employees, partners, agents or assigns, on behalf of DOVEL & LUNER RELATING TO
PERFORMANCE PRICING, PricePlay, Wayne Lin, Acacia Group Technologies, THE 253
PATENT, or any system(s) for affecting the price of a product or service through an activity
performed by the buyer for determining price.

36.  All billing records, including invoices, generated in connection with any work
performed by YOU, YOUR employees, partners, agents, or assigns, on behalf of
PERFORMANCE PRICING, PricePlay, Wayne Lin, or Acacia Group Technologies.

37.  Al] billing records, including: invoices, generated in connection with any work

performed by YOU, YOUR employees, ﬁartners, agents, or assigns, on behalf of DOVEL &
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LUNER RELATING TO PERFORMANCE PRICING, PricePlay, Wayne Lin, Acacia Group
Technologies, THE ‘253 PATENT, or any system(s) for affecting the price of a product or
service through an activity performed by the buyer for determining price.

38. Al COMMUNICATIONS RELATING TO PERFORMANCE PRICING,
PricePlay, Wayne Lin, or Acacia Group Technologies.

39.  AHDOCUMENTS RELATING TO any preducis or systems of
PERFORMANCE PRICING, PricePlay or Wayne Lin that RELATE TO THE ‘253 PATENT,
including without limitation any marketing materials, brochures, proposals, presentations, or
technical materials.

40. Al DOCUMENTS RELATING TO any PERFORMANCE PRICING, PricePlay
or Wayne Lin system(s) for affecting the price of a product or service through an activity
performed by the buyer for determining price, including without limitation any marketing
materials, brochures, proposals, presentations, or technical materials,

41.  All DOCUMENTS RELATING TO any components of PERFORMANCE
PRICING’s, PricePlay’s or Wayne Lin’s system(s) for affecting the price of a product or service
through an activity performed by the buyer for determining price.

42,  All COMMUNICATIONS with attomeys or agents of any of the following:
PERFORMANCE PRICING, PricePlay, Wayne Lin or Acacia Group Technologies relating to
THE ‘253 PATENT.

43. Al COMMUNICATIONS with DOVEL & LUNER RELATING TO
PERFORMANCE PRICING, PricePlay, Wayne Lin, Acacia Group Technologies, THE ‘253 -
PATENT, or any system(s) for affecting the price of 2 product or service through an activity
performed by the buyer for determining price.

44.  All notes or minutes from any meetings or telephone conferences with
PERFORMANCE PRICING, PricePlay, Wayne Lin or Acacia Group Technologies or in which
PERFORMANCE PRICING, PricePlay, Wayne Lin or Acacia Group Technologies were
discussed.

S1307/2673703.1 ATTACHMENT A
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45.  All notes or minutes from any meetings or telephone conferences with DOVEL &
LUNER RELATING TO PERFORMANCE PRICING, PricePlay, Wayne Lin, Acacia Group
Technologies, THE 253 PATENT, or any system(s) for affecting the price of a product or
service through an activity performed by the buyer for determining price.

46.  All DOCUMENTS RELATING Td YOUR retention of any intellectual property
RELATING TO any of the work performed for or in connection with PERFORMANCE
PRICING, PricePlay, Wayne Line or Acacia Group Technologies.

47. Al DOCUMENTS RELATING TO YOUR retention of any intellectual property
RELATING TO PERFORMANCE PRICING, PricePlay, Wayne Lin, Acacia Group
Technologies, THE “253 PATENT, or any system(s) for affecting the price of a product or
service through an activity performed by the buyer for determining price.

43,  All DOCUMENTS that RELATE TO any other lawyers in addition to YOU that
participated in the prosecution of THE *253 PATENT.

49. Al COMMUNICATIONS with any lawyers in addition to YOU that participated
in the prosecution of THE ‘253 PATENT.

50. Al DOCUMENTS sent by YOU to any other lawyers that participated in the
prosecution of THE ‘253 PATENT.

51.  All DOCUMENTS received by-YOU from any other lawyers that participated in
the prosecution of THE *253 PATENT. _

52. Al DOCUMENTS REFERRING or RELATING to THE LAWSUIT.
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Case 2:07-cv-00432-LED * Document 16-1  Filed 10/16/2007 Page 1 of 6

IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
MARSHALL DIVISION

PERFORMANCE PRICING, INC,, a Texas
corporatior;

Plaintiff, CASE NO. 2:07-cv-432 (LED)
Vs, Jury Trial Demanded

GOOGLE INC., a Delaware ¢orporation;
AOL LLC, a Delaware limited liability
company, MICROSOFT CORPORATION,
a Washington corporation; YAHOO! INC,,
a Delaware corporation; IAC SEARCH &
MEDIA, INC,, 2 Delaware corporation;
A9.COM, INC,, a Delaware corporation;

‘Defendants.

AMENDED COMPLAINT FOR PATENT INFRINGEMENT

Performance Pricing, Inc. (“Performance Pricing™) sues Google Inc.,, AOL LLC,
Microsoft Corporation, Yahoo! Inc., JAC Search & Media, Inc., and A9.com, Inc., (collectively

“Defendants”) and, on information and belief, alleges as follows:

Introduction
1. Plaintiff Performance Pricing is the exclusive Heensee with all substantial

rights in the invention described and claimed in United States Patent No. 6,978,253 entitled

“Systems and Methods for Transacting Business Over a Global Communications Network such
as the Internet” {the ““253 patent™). Defendants have used, and continue to use, Plaintiff
Performance Pricing’s patented technology in methods and systems that they make, use, sell, and

offer to sell, without Plaintiff’s permission. Plaintiff seeks damages for patent infringement and
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Case 2:07-cv-00432-LED  Document 16-1  Filed 10/16/2007 Page 2 of 6

an injunction preventing Defendants from making, using, selling, or offering to sell the

technology claimed by the Patent without Plaintiff"s permission.

Jurisdiction and Venue

2. This 15 an action for patent infringement arising under the patent laws of
the United States, 35 U.S.C. §§ 271 and 281, et seq. The Court has original jurisdiction over this
patent infringement action under 28 U.S.C. § 1338(a).

3. Within this judicial district each of the Defendants has commitied acts and
continues to commit act; that give rise to this action, including using, seliing, and offering to sell
products, methods, and systems thai infringe the claims of the ‘253 patent. Moreover, each of
the Defendants regularly does substantial business in this judicial district. Venue is proper in this

district pursuant to 28 U.S.C. § 1391(b) and § 1400.

Plaintiff Performance Pricing

4 Performance Pricing, Inc. is a Texas corporation having a principal place

of business in Austin, Texas.

Defendants

5, Upon information and belief, Google Inc. is a Delaware corporation
having its principal place of business in Mountain View, California (“Google”). Google is
registered to do business as a foreign for-profit corporation in the state of Texas. Google’s
foreign corporation registration lists Corporation Service Company DBA CSC as its registered

agent for service of process.
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o 6. Upon information and belief, AOL, LLC is a Delaware limited Hability
company having its principal place of business in Dulles, Virginia (“AOL™). AOL is registered to
do business as a foreign limited ltability company in the state of Texas. AOL’s foreign
corporation registration lists Corporation Service Company DBA CSC as its registered agent for
service of process.

7. Upon information and belief, Microsoft Corporation is 2 Washington
corporation having its principal place of business in Redmond, Washington {“Microsoft”).
Microsoft is registered to do business as a foreign for-profit corporation in the state of Texas.
Microsoft’s foreign corporation registration lists Corporation Service Company as its registered
agent for service of process.

8. Upon information and belief, Yahoo! Inc. is a Delaware corporation
having its principal place of business in Sunnyvale, California (“Yahoo™). Yahoo is registered to
do business as 2 foreign for-profit corporation in the state of Texas. Yahoo's foreign co@mﬁon
registration lists CT Corporation System as its registered agent for service of process. .

9. Upon information and belief, IAC Search & Media, Inc., is a Delaware ~
corporation having its principal place of business in Oakland, California (“IAC”). 1AC is
registered to do business as a foreign for-profit corporation in the state of Texas. IAC’s foreign

corporation registration lists National Registered Agents, Inc, as its registered agent for service

of process.

1G. Upon information and belief, A9.com, Inc., is a2 Delaware corporation

having its principal place of business in Palo Alto, California (“A9.com™),
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First Claim for Patent Infringement
{infringement of the ‘253 patent)

11.  Plaintiff incorporates by reference each of the allegations in paragraphs 1
throuygh 10 above and further alleges as follows:

12, The United States Patent and Trademark Office issued the ‘253 patent on
December 20, 2005, Aﬁached as Exhibit A is what is believed to be a copy of the text of the
*253 patent. Plaintiff Performance Pricing is the exclusive censee with substantially all rights
to the ‘253 patent, including the rights to pursue and collect damages for any inf ingement of the
patent and to obtain injunctive relief to stop infiingement.

13.  Without a license or permission from Plaintiff, Defendants Google, AOL,
Microsoft, Yahoo, IAC, and A9.com have infiinged the 253 patent and, unless enjoined, will
contirue to do so, by making, using, providing, selling, and offering for sale products, methods,
and systems that infringe the claims of the ‘253 patent including, without limitation, the
products, methods, and systems of Google’s AdWords, AOL's Search Marketplace, Microsoft’s
adCenter, Yzhoo's Search Marketing, FAC’s Ask Spousored Listings, and A9.com’s Clickriver
Ads.

14, Plaintiff has been damaged by Defendants’ infringement of the “253 patent
and wili suffer additional irreparable darnage and impairment of the value of its patent rights
unless Defendants are enjoined from co;ninuing to infringe the ‘253 patent.

15.  Plaintiff is entitled to recover damages from the Defendants to compensate
it for the infiingement.

16.  Plaintiff demands trial by jury of all issues relating to this claim,

EXHIBIT _ A
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WHEREFORE, Plaintiff prays for judgment as follows:
A. A decree preliminarily and permanently enjoining Defendants, their officers,
directors, employees, agents, and all persons in active concert with them, from infringing,
and contributing to or inducing others to infringe, the ‘253 Patent;
B. Compensatory damages for Defendants’ infrinpement of the *253 Patent;

C. Costs of suit and attorneys’ fees on the basis that this patent infringement case is

exceptional;
D.  Prejudgment interest; and
E. For such other relief as justice requires.
Dated: October 16, 2007 Respectfully submitted,

By: __/fs/ N. Claire Abemathy
. . S. Calvin Capshaw.
" State Bar No. 03783900

Email: gcapshaw(@mailbme.com
Elizabeth L. DeRieux
State Bar No. 05770585
Email: gderieux@mailbmc.com
N. Claire Abernathy
State Bar No. 24053063
Email: cabernathy@mailbme.com
Brown McCarroll, L.L P.
1127 Judson Road, Sutte 220
Longview, TX 75601
Telephone: (503) 236-9800
Facsimile: (903) 236-8787
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Robert M. Parker

State Bar No. 15498000

Email: pmparker@pbatyler.com

Robert Christopher Bunt

State Bar No. 00787165

Email: rcbunt{@pbatyler. com

Charles Ainsworth

State Bar No. 00783521

Email; charley@pbatyler.com

Parker, Bunt & Ainsworth, P.C,
- 100 East Ferguson, Ste. 1114

Tyler, TX 75702

Telephone: (903) 531-3535

Facsimile; (503) 533-9687

Gregory 8. Dovel
CA State Bar No. 135387
E-mail: greg@dovellaw,com
Sean Luner
CA State Bar No. 165443
E-mail: sean(@dovellaw.com

' Chsistin K. Cho
CA State Bar No. 238173
E-mail: christin@dovellaw com
Dovel & Luner, LLP
201 Santa Monica Blvd., Suite 600
Santa Monica, CA 90401
Telephone: (310).656-7066
Facsimile: (310) 657-7069

ATTORNEYS FOR PLAINTIFF
PERFORMANCE PRICING, INC.

CERTIFICATE OF SERVICE

I hereby certify that the following counse! of record who are deemed to have consented to
electronic service are being served this 16™ day of October, 2007, with a copy of this document
via the Coust’s CM/ECF system per Local Rule CV-5(a)(3). Any other counsel of record wil be
served by electronic mail, facstmile transmission and/or first class mail on this same date.

s/ N. Claire Abernath
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A busioess modelfprocess s described for conducting busi-
pess mansylions over the Intemet, allowing boyers 1o
reduce the price of the selected produc/service based og the
buyer's performance during 3 collatenl activity. Sclles
affer the productfsorvics within » specified pdes range, and
buyers sceept the affer, i exchenge for the oppartunity ©
closs the frsaction ot the Iowest privo offered by achicving
2 bigh score during the collateral activily. The ultimate price
§s within the agreed upen roge, but is dotemnined based
npas the buycr's perfopmance doring 1he collaters) activiry.
The sctivity sy be s video game, clecironic board game,
spoels bol, card gams, or any other aclivity, and may be
perfommed aprinst e seller, & preprogrammed software
opponcat, 3 compbler vpponcnt, anothar buyer competing
for the same o & difficrent product, 2 PRayer participatiog as
» player only and not ax a buyer, o anyone or apything cbe.
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1
SYSTEMS AND METHODS FOR
TRANSACTING BUSINESS OVER A GLORAL
COMMUNICATIONS NETWORK SUCH AS
THE INTERNET

FIELD QF THE INVENTION

The prescal mveglion relates geocrlly o sydcms and
waihods of doing busloess over 3 global compminications
octwork such as the loternet, and more patticalarly to
sysiems and metbods whercin various forms of competition
andfor epferiaipment arc used o determine tamsaction
prices between buyers and scllors.

BACKGROUND

Mmy businesses bave Oy begun cxpanding into
ecommerce in xn cffort o altrct sonc of the seemingly
endiox source of pulendal bayene I [ad, many new
businesses actmally offer their products and services sokely
i3 e-commerve, Some e-commerte businesses provide -
ditiopa) trapsaction methods, wheeein the scler offers a
specificd product al » specifiod price, md the bayer *buys”
the product by perlorming & requineg s of ks weknowl-
edging e formallon of a bindiog buy-sel coutracy. This
occurs o1 AvONzon o, e.g., which began as ap on-tine book
seller, but bas rcocnfly cxpanded ntn olber Belds sach as
" musie 2nd videos.

Varioo: other bindocn: mudels bave who emaged, appar-
cutly in 20 cffout t6 etbract » presicr partion of the an-bing
mackey, For comple, Pricelinecom usss 2 moded which
allow the buyer 10 prescol ¢ bid or offer prico they wish to
pay for a product or service, xod & seller then accepts the
buyer's oflex 10 Tnitr inlo « bimding contrsct, Iypically e the
rcsall of 2 everse suction proceas. Sex, o.g, US Pat No.
5,794,207, the controts of which ore hereby
beredn by reference. VerticalNetoom uses 3 mwode] which
allows businesoes to fivd information repmdig manufac-
tarces of specific peoducts, after which time the business
{bays) then comtucts the manufecturer directly to purchase
the products. Onsale.com and eBry.com use-auction models
———alowing scllems to submit their prodocts (0 aa electronic

suction, which buyers then bid oo dlectrooically. Onsale.

£0m has also anacwaced aa “st-cost” program, claiming 1o

scll vagons oampuier and other clectropic producis at

whalcsale cost, Otber e-commerce companies ximply uss
theiy webssites a5 30 wlvertising activity (0 promole their
products.

These vadpus c-commerce bushoess models all have
ccrtein sdvantages and dissdvanisges, bui as s fundamental
pinciple of 3 free market ecopowy fuch 35 oo the United
Soles, lheir common god! likcly & lo ahnad as muny
customers 35 possible, to witinrately lead to moce ransac-
toms and Bence niore profit for the congranics cxploying the
modek. As anch, thoy all seem 1o focas in oo way of
anpiber on factors typlcally considered Smporunt by polen-
£ia3 boyes - nanxcly grice and coovenicnor. Nooe of them,
bowever, allow 2 potential buyer {0 cogage in » competitive/
col=maining  colliters! pricc-dcicnmining activity (PDA)
which ultimatcly detonmines the price of the product or
service to be scoured, depending on the buyer's performance
during the collatcral activity.

Off-live sweepstikes systsms are also known, which
allow z game player [o win cash ot other prizes or oredits
depending oo the player’s pedionnance of a specified set of
taxks. Agimple cxample fnvolves 3 player scratching off une
af x pumber of covercd ureas o7 & @nl, to revead & prive.

w“w

10

F ]

kil

£

131

2
However, such sysicms typically do po? bind the player 1oa
conlract, bl merely proviss an offer to the playerAuyer w
enier into 3 contract oo the specificd s,

Systems sod methods are thus desiablz 1o 2Bow 3 potep-
Gal buy to cagage @ compelitive/entertaining activitics
wherein the activitics Wllimately determine the price of the
pmd'uctorscrvioe!nbcboughl,depnﬂhgwlbubuyer’s
performance whik participating i the PDA Such systoms
rod methods using 2 global communicetions petwodk such
a5 1bz Intemet would provide buycrs and sclfe ap 2ltcma-
Gve metbod of copducting e-commeme.

SUMMARY OF THE INVENTION

‘The presen! fuveslion comprises @ business mode weed (o
determne the price of goods adfor savices to be provided
ﬁmnuﬂuwn&umahwuwhm%ubm
of clecimoie competition andfor cakerainment ae used 1z
iitcrmediany sctivitio: between 688 buyars and cfios |y
eltimatcly deteemine » contouct pice, Sellers offer s product
oruxviccwilhinllp:a'.ﬂ.udpﬁccmgc.lnﬂh‘uytuenur
imoammmlubnylbcpmdnaorurviccwﬂhin!hupdo:
roge. The ultimale price {withiv 1be ravge) Is determined
bz upon the buyer's perlommance rting, or soore, which
the buyer recaives from partitiputing s 1 collateral activity.
Thus, if 2 buyer perdbrms poordy at the ctivity, ihe price will
be bigher, whercas if the buyer docs well, the price will be
Tower The activily mey be » video game (including sudio/
visua! gpamed), clectronic boand gsme, crosswnnl purzle or
othcrwocdgmac,sporbbcl,nrdglme,umyolhnldiviy
or combination of asitvites, 10 may be performed against
Ihemﬂmupu?mgﬂmodwﬁmoppmcm.am
oppuncul, another buyer competing for the same or s @&f-
foront product, 2 player participating ax # player ooty wnd sot
a5 1 bayer, ot anyooe o anything else, The actus} range may
be 3 zoaled get of prices (e.g, $1000.00, $1100.00, §
120000, ctc.), o i iay be wmply a singlc price, such asa
dixcounicd price, o wikch the baper will sither “wi™ the
canlract oc “losc”, andwot be cotitled o the product at the
spetified price, or it may cvew iachide a Jower bomdary of
$0.00, xach that the produe] or seevice might be stininzbl:
far fece if the buyer can achicye # certain performence Ieve]
whils participating i1 the PDA. .

Scllers ace able to attract buyers ining the mudetng
inceplive thul buyess can reduce tbe pricz of the efferod
product or service by pedorming well u merg_::.ﬁd
sctivily. Sellers ore willing to put fouth the initfal offer of 8
corain price range, o bopes that the avarsge price of the
product evver time will be a profitable price withio the rnge,
based upon the average performance of potential buyers that
is expecicd 10 oconr .

Bumoalhcmrhd.mwﬂliuzloaqullhc
possivility of paying the highest price withio the range, in
exchinge for the cpportondly o pay the bowest price{or amy
Jowrr price} witkin Ibc range i they can schicve s cortain
Eevel of perftrmrnce ar tho spocified acsivity, Buyers also
receive 3 gdc beucfit of the ontertafment valus of the
activity, during which they are attempting o lower Be price
of 2 product or zervice.

Thos, one aspeet of the prescot fnvertion involves 2
wethod of doing busitess over & global communicstoas
network comprising the meps of: communiating 1o 3 buyer
via the global communications netwodk, 3 description of &
product; acoepting 8 firdt request from the buyer 1o buy the
paoduct for & price & be delennined within & price mope;
accepting a second yeqocs! from the buyer to allow (e price
1o he detormined based upon 4 perfimmance of the buyer
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whidle participating in x Price-Uefemining-Activily (FIA)
welected by the boyer; weeiving data from the buger over the
gbbdmmmhﬂmsmmddmm&nﬁngmc
pdnmnunfmsbuycrdmﬂzgm:mkdndmﬁ;m
:H:rmiuinglhcpdccufﬂ:cpmdmlhmdnluﬁpmhﬂy
upag e dals received, 51l price bobng within the price
T

Avnotheraspeet of the peesent Mvenlion fovolves é metbod
of deicrmining a peice of  produdt using a global comme-
:ﬁmiunsnuwwk,cnmprin‘nglbcmps:cnmmmhﬁn;m
a boyer viz the global commmgications oetwork, dals sep-
resenting a phx?li:y of products availeble, sakd pluraity of
products including ¢ Srst product; aceepling
mm!ﬁwmcbuyumpzwcuﬁngmhmoltbcbuwh
buylhcﬁrs!pmdn.ctutprinewbeddamimdbuudupon
s performance of the buyer whils paticipating in » Price-
Determining-Activity (PDA), s1id acknowledgement being
comtmnicaicd ovor the globs) commenications notware
dctamiﬁtgtbepecﬁn‘mmof&ebuyn—;mhsiguing:
price o the product, 5aid price being dependent vmon he
pedormancs of the buyer.

Ansther aspect of the present fnveotion fovolves a system
fx conducting c-commercs over a plobal commuupicelions
oetwork, comprising: v compuier server having access fo th
globl comumnications network, and being programmed Lo
communicite 1o 3. bayer vie the global commupications
potwark, dals repeescoting 2 phnality of prodocts, said
phn!iynfmdudsindndingt&upmdud;mdww
adouo tﬁm&cbnyumymnﬁngm;‘nmnf
the bayer 1o boy the St product at w prics o be detormined
dependent 00 » performance of the buyer witle participating

ouwod; and (0 delermine the pafomae of the buyer
based upon data received over the global comumnicarons
network; and lo assign a pice o the product, aid price
being dependent wpon the padorounes of the buyer. F
Melhods ero thas described wherein buyes paricipate in
selected activilles, tie owtromes of which arx used
determine the ultimate price the bayer & to pay for a seleciod
product or scrvice, Other objects and sdvaniigys of the
present invention will he spparent frum the detaled devrip-
liog which folfows, when read o conpunction with the
BRIFF DESCRIFTICN OF THE DRAWINGS

FIG. ¥ & 1 How-chart ftinstrating the sleps isvolved in »
Iypical trumsaction perfoaned in accomdance with the cog-
cepls of the present nvention. 3

FIG. 2 ic 2 block diagram showing s embodiment of an
sparation cotrolier &5 wsed iy eccordance with the prescot
inveniioa-

FIG-3 is » block diygnam showing one embodiment of 2
buyw or sllcr inlaface iy acoordames with the presenl
o

DETAILED DESCRIPTION OF THE
INVENTION

The prescot invention desadbes busiess systans and
busdpes modevprocoses for conducting business tranxae-
tons wherein the buyer and eeller agree 1o s price roge af
which a transacton will Wl plce, Sellas offer their
productfservice: within & specificd price rnge, and buyers
accept the affer; i exchange for the opportanity to close the
tnpmction a1 the ko price offeral by schicving » bigh

it}

s

9

4

soert dering 3 collateral activity. The ultimate prce is within
lhcagrmduponmgabulisddumwmnpmlhc
buyer’s perfommence duing the colhteral PDA. The activity
mybcavidwgmc,chdmnicboudgxmc.mbu.ud
game, or any otber activity, xnd miy be parformed aguinst
lbcs:&r,apre—pmg:mnnedmﬂwmnppnmu,:cnmpmq—
cppooent, anather bayer competing for the saxc or 2 dif-
[eren? product, a player paticipating as a Phyer anly and not
uabuycr,:pmddcrmincd;:hiwmmskvﬂ,wmymew
anythiog else. The activity may be condueted on-ling; of
off-linc_

Application of the present invention i especially beneh-
cia] wsing 2 global communications petwork such as the
[nternet, because the massive pombers of bayers and sellers,
cambined with (e sbility o cooduct tansictions aczuss
time wones, mades the Tnkemet expecially xoitbic Tor pras-
ticing, the present inveation. A ceatralieed server or control-
Jer may be tmplemented to manage all tansactions, allgwing
2ccess (rough varions front-ends sech as existing Intemet
portals or e-commercs sites. Such cootrol would allow for
cificicnl masagement of quality-cunirol, bayerreller quali-
fication sereaning, ansociation of PDAs with conresponding
pmduclsmdmrvie:gmdolbadzhhmmdmmmm
customer servics and date coptrol ftsocs,

hmhgmﬂ&l.xﬂnw—chmis:hu;miﬂmnr&gmc
steps mvolved i a typical rmsaction pedfocmed fo sccor-
dmc:wﬂhmcwacqmoflbcpmmlimmﬁan.mnq:
110, the buyer sclects 3 desived product or savice to be
purchased, The selectios msy ocow via a website
by the selicr or the seller’s ageut (m.g., a Gaster comyalier),
zging typical selection technigues such &= poink-and-click,
Pop-up meoms, eic. The websiie way offer (he products or
saviees s commoo offcrings always availsble, suction
it (0.g., ke cBay.comm), mverse nictiop itoms {e.g., e
Friccling.com), er any otber way. The prescol inveatiop thus
may be wied mdependently of other business models, or in
combinstica therewilh, 1o, form binding conteacts. For
wample, using (he swtion or reveme anctim models, the
buyer may be entitled (o & further dfscounl af e Tuction or
reverse aucion xice, which discount may be proater i the
buyc:pdmmsﬂeﬂalﬂ!c?ﬂ!\,mdmlsomliflbebmr
perfums poorly. The offedngs of varons products and
scrviecs, and the associscd PDAs, may be presonted vis a
3ellex’s website, or a host websile acting a3 2 front eod to
¥ embodying the Pis described berein,

Al slep 128, the hoyer xelects 2 PDA from a st of those:
availsblc. The available set of PDAs may be pee-sct by (he
selier o seller’s agont, aud may bo a subeet of the zetnal sct

50 of aclivitics &1 3 PDA datsbasc. Thc PDAs availible moey

EL

&

vary depending upon many factos, sich 75 e produc/
srvice being affered, B¢ poe sange heing olicrcd, the
quantity of prodocts svailable, the demznd fox the product,
etz For exaniple, 8 saler may allow 3 buyer (o choose from
oy PDA in the PDA databusc, for w particohr ite that the
scller wants to offiord 6 3 proznotiona] #em, and for which
the m=ler & uncmcerned ax W e probatibitics of rouching
# specified wvemge price over time for 1he product. On the
other kind, for & popular product thl i capabk of com-
rnding x full maded price, the scllor may wish to wly
allow coytain PDAs to b associated wilth the grodect, whore
thoxs PDAx wil typically yomalt o o Wigher sl price: than
other PDAs. The atsociation of 2 particolar PDA with any
given prodoct of savice, any given ssller, any given boyer
o class of buyers, aoy given tme poriod, a0y given source
of cotry to the websie fuplementing the p inventim,
wr io any olux databuse, dhixhase enlry, cvanl, ex alher
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facton, or Lo any combinaticn of the afy Hooed, may be
managed sod controlled psing well-known datxbasc man-
agement softwarc,

Aficr the buyer sclects a PDA, the buyer may provide
pryment infonpation, 1 scen al step 130, The [nfommation
may he inpu and procoyed ndng wel-known e-commenz
fomcia] software, ukiog edvanlage of integrated or mde-
peodent cocryption techoology. Altemalively, the tayer may
povide fSpanchl information vis pbone, rgular mail,
c-mail, of any other means, and mey grin access bo the
xefler”s oifers v 4 pasaword o otber e Wendification

tbod alrcady faled with the buyer’s Boandial infor-
walicn, This sicp, of cotirss, way occer ALy stage in be
process, bat preferably occors prine 1o allowing the bayor to
pticipete in the PDA

Ouce e bayer geloets the PDA, a1 step 120 (and prefer-
ably afier the buya provides payrocat info af stop 130), the
PDAmay begin, «s socu at step 140, Actual start of the PDA
may requite additional bipm From the bayer, Ddicating be or
sbe is rady w0 begin, andfor that be or she agrocg o and
noderslands 3t by beginning the POA, he or she bas
eddered infe a binding conlract. The PDA xaay be » vidso
game, clectrouic board game, gambling game, sports bet, of
any other activity, wad may be single-phiyer or malti-player,
and may comprisc compulss-executable code sent o the
bny:roveragiobﬂmmmm:mhmmmwkawbum
Inicrncl. Vardons PDAs et desaibed 1 more detail berein.

When the PDA is complete as to the buyee (stcp 150) e
actual price of the product or savice at issuc is delermincd
(stq)l‘ﬂ}.:ndlﬂhceuﬂnusbmdmg,lbclﬂmcbonmy
then be coomplezd, 15 the contradt {s not hinding, hecue
0., the buyer was given ths oppaduuily of cogaging e
PDA oo 2 “vo commitment besis”, then at this polur the
buyer is asked if be or she wants (o close the bransaction at
the deformined price.

lh:fn[[uwmgmmkwﬂlilhsh!cmM¢dnuﬂ:
buycrseller transaction ocenning wsing the fow-chant of
FI6. 1. Buycy Bobby soccases the Inkemct using a typical PC
wilk browser software. Bobby sends & request though bis
browser 1o Hok to a websile implemwenting the concopty
dewcgibed in MIG. 1. For this cxampls, we-wili-call e
website wwwpdaportalcom (No such webslie is knows lo
cxist al this timc). Bobby navigaics the wobsito, and finds
that be cm buy @ Mk McGwire rookic cad in mint
coodaion, if be is willing to pay angwhere between $500.00
to $575.00. He decides to chock it out, and cbds oe the
Muk MoGwinc image o proceed (xep 116),

He & then presented with a pull-dows menn of five
diffzcent *gatnes” (PDAS) to choose fom, aloag with poics
detormimbion wl=s explainig bow cach PDA will be used
lathlcnmne the ulifmate pacx ol the MeGwie cad. The
R are: 1) abaidge gume whero bel would be-dealer and

Noslh.mdwuuldbcykymswmth:meulbumdwﬂul!s
who have selocted budge a their PDA for other products
offered by www pdiparfal.aom, 2 a Mak MoGwim tovia
quir. of oo quations; 3) an alfcr to predict whizh major
Eeagae baschall phayer will be the firxt to reach fifty home-
msmnwmn;l)apmofhm;mds:d:mnhdhu
vidoo arcade game. Afler browsing through cach optics, and
h:mmgwhuypenfpu{nunmwmﬂbcmqﬁnm
him (o wchicve u buying price of $500.00, b devides o go
fu'lhcm':mqm(s!cpm).mwbmhhsumfwmedth_lbc

comectly within & fificcn sainwts paiod to achicve the
$5D0.00 price, Bven if be only gets § out of 10 coaect, he
will gei the cand for $560.00, ad be fipwes that fm't o bad.

0

13

b
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1 3
He then scods bis VISA card information o the pdapor-
talcow server (step 130), and is informed that be may begio
the “gamc™ by stleeting “START™, orby rctoming within 48
bours 10 pdaporial.oom and entexing code “MCO15432°

b the *Active 1™ ficld, He decides to go for it now,
and oJicks on the “SIART™ button. “Ihe gaps begins (stcp
140). Bobby pets wengh the first & qoestins, and has them
ol zight so fr, bat roalizes be ks caly min¢ sceonds
remining. He bas po time to read the next two questions, so
be sieaply goesses “b* for both of them. The cock rons o,
and the game is over (step 150). Bobby is informed Ut the
auswey {o cumber § was "¢, but the anserer (o onmber 10
wxs D", He gets ¥ aovwvors cormect, and sccouding to the
predetermined algorithm as prescated w hin a1 the st of
1ht game, his performance locks In the price st S500.06!
(Step 160). The shipping, casnmer szrvice, and other
c-comunsrce details ire bandled by the wwwpdaportal com
softwar, which i wel-known fn the at

As previously mentipncd, e tamsactions may. be
haodled by a master cperation cootrofler er conteot sxver
for efficicnt provessing aod markelability. FIG. 2 i: & block
di:p:m:huﬁnguumﬁodimnlufmopcnﬁmmmﬂu
2066 a5 used I tocordancs with the preseol mvention The
operation controller may be a computer server which pm-—
vides controt lo aod mroages 2 wrbsii §
mhwmncmumﬂaw
(202 wod 204 respectively} may comprise » FC 216 (sec FIG.
3} connected to the master opamation controller 206, and may
cach bave browser software lnstafied. The copnection roay
be viz m clectronic network Inlerface 207 and coopection
208 1o a modem or other cotnmmnication device ZIB, which
in tum s connecied to the conkent sexver 286 via any Intemed
comicction 212 such a5 phone Enos, cable bucs, IBDN, T-1,
cte. Thé networ inlesface 208 200 connection 207 is shown
for simplicity %o be e saame for the buyer and =cler
terfaces 202 and 204, bet this §5 pot required, and in most
instances would £ot be the exxe. Connection to the masicr
operstion conbroller 206 may be dieclly vie an Infemnet
connecting 212, and mry vorey via 3 bypedink from soother
webaite acting a5 » froot-cnd to the maslsr operation con-
troller,

The colenl server 206 has access o 3 datahae TH,
which may be onc physical datebase, of multiple physical
dmhmauwlnmwnmthcm\’.msybyscd
Jogical dababases may inchude the folksornng: & goods offqcd
database 714a, & sclles database Z14b, 2 buyer database
2144 » payment info dabshaxe 214d, a [n aephnce
datibass 2145, o PDAdutabase 214f (coolaining dafa repacd-
ing the availtbls PDAS), & poce decisicns database 21dg, »
seller socount databasc 214K, & boyer account datbase 214,
a tayer history datsbass 214j, and many othezs, The rels-
umab;psh:bvcmlhcwrmdaubmﬂ4rmyhcpm-
grmmed sing well-koovrn programmitg techmiqoes, Fos
coample, rcbitionships may be <ol ©p a3 pecvioosly
Geseribed to smociae spoeticd PDAs with specified prod-
uets affceed by specificd selicrs dudng specified tme ped-
ok, The dztabaser may be mgankcd and partitioned i 2oy
copvepicpt mminer, end e foromal shown In FIG. 2 &
mercly 3o cxample.

Toming now © FIG. 3, a samplc configuntion of the

.Buyer Tolerfece is showa. (The sxme configmntion may be

wed for 3 Sder Baleface). As oo be scen, the bayer
inforfxce 202 may compist a PC Z16 counecied to the
masiey aperatico coumpoller 206, md may kave brvwao
software Instafled. The commection may be i an clectronic
network coxacction 207 1o 2 wodem o othey commnmicy-
tion device 210, wiich in tum is coonceted 9 e coolest
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secver 206 via any Internct coneection 212 such as phane
lints, aable lines, ISDN, T-1, etc. Coonection to the master
aperatios controller 206 may be diredly via wo Internet
coopection 212, and may oocur via 2 byperiink from amother
tosting wehsitc acting as a front-cod 1o the master operation
cooipolier cootenl A monitor 218 or other cutprl display
device may be stisched o the buyer's PC, a5 &5 well-dmown
im the arl In a excorplary embodiment, a buyer inferface
202 simply pceds o bave Inlomea socess and bxowsar
softwarc installed, & allow a buyer to pavigatz the Internel
andmuwcbsﬁ:hmgmwmmhnmmc
methods described berein FIG. 3 is wewdy » simple
cxample of such a confipunation,

Tunlng now w0 the Price Determining Activilies, or
¥DAs, the preseat fuvention cogtempplates 3 wite varicty of
FDAs to be used 3 descyibed herdn. I 5 @0 be wdasiood,
oo, that vadoos FDAs aveilable, zloag with price
detemination e cxplaniog baw the PDAS arc usced 1o
detamine the yhtimate pce. of 31 gpecified produd or
sarvice, oy be pro-programmed and/or programmeble, as
peeded, Thss, dpon sxecution of 3 PDA it ous cass, a soce
of 100,000 may catiflz the boyer to « $500.00 price, wheeeas
the same PDA may culitle a differeat buyer to 2 price of maly
$525.04 for tbe same product.

FDAs way be.added, modificd, andfor delctcd. The avall-
zhzhtyn[nvpvcnPDAmy:!mchmgcmdbomhmd
upon Ay combiniton of the sssociated product or sepvice
offred, the idenfity of the scller, the time of lhe ofir fon
the seller, the gomes of epiry o the PDA's host websile
(c.;.spodalpmmu&nnsmyhco&udlobuymm&sing
the PDA webxile through 1 Yaboo!? fuk), he sitil Ievelof the
bayer partcipact, the vombe of playuss ovelvesd i the

_ PDA, the chunging populanty of the PDA, apd imany otber
eoaermal factors. Jt is preferred tha the price dcleymination
roles explainiog bow a particulsr FDA is osed o detenmine
lhcpmotnyvmpmdudormwhe a7 comptumicated [0
the boya prior to the buyer eogagiog the PDA. Tids will
Hrly facilitale the creation of 2 binding coutract vpon Lhe
buyer.

Aclassic cample of 2 PDA b & video game, wherem 21

10

%

s

3
ummmcnhspomugzml.mlmmbmmmntspumng
eveqts, o7 individeal of izam schicvements during the coome
of 2 sporting cvent. “Odds™ may be posted which commespond
W the price the buyor will be eotiled o depending on the
acarcy of his of her wager

Other PDAs inclode cletiunic caurd pames, soch as
bridge, cribbage, bk jack, poker, or other cad games,
s, roulete, aod cloctronic board games such as chess,
backgammon, checkers, 'or & proprictuy game such s
Trivial Pursuit, Mumpo!y o other game. It is 10 bo under-
stood k! o peice G iog algonthm jated wilh a
PDAmtyh:mI‘vccuumdn:nmsnﬂhenumbq’ofph]mnu:
bayers iovolved, sod the &atl Jevel of those players.

For cxruple, a particular seller ooy have nioe widgets
available for sale, for which be desires 1o gt 2o avenage of
$200.00 cach. He thewfore configures bis offey to extend to
the ficst nine buyers interested in the widge, with a single
PDAof y szuvlated horee race beipg the only FDIA available,
He configures the borse sacing PDA 10 post “odds™ coch that
Ures honses will (e best tmes will roccive the widget for
valy $75.00; nambers 4-6 will pay $100.00, and oumbes
7-9 will pay $125.00, thox securing an avermpe it of
$100.00 per product for the sefler

10 the howc race examplk, a5 o any mdti-player sima-
mﬂtcmnhkdhnmrmmqomwﬂhmp:ﬂnpm
sirpaliancously, or it may socar 2t variows times depending
onwhen cachbryer Is avalable to paticipaie, In the former

" case, participants may be nolificd by c-mudl, audio or visuy)

L

s

0

the end of the game, the player has camed 2 certain point -

toda} o oo, The score i thon wsed b deferminz the price
af the product or sevics at.imue, i accordanct with »
mapping algorithm. Using the Mk McGwirs card example
described cardier, & scoe of less theg 100,000 points ooy
comespood 10 tbe 357500 price; 100,000 to 199,999 muy
usrespond fo & 555000 pric; 200,000 (o 299,999 way
corespoad to & $525.00 price; and a scorc of 300,000 or
more may coazlate to the lowest pdee available, $500.00,
The vadinns scote ranges and concaponding reselting poces
may of comrse be adjnstod by the seller or seller’s agenl as
nestlad,

Another example of @ PDA ovolves a simulafed ivest-
meet B a stock market. A boyer maey sebmit his o ber
prediction ou tbe value of 3 certaid stock, muteal fund,

sangle porifofio, Index find, either ULS. or foreign, at the
duzuflw.ifuimdmgdly Or g buyer iy be given
set amount of simulated “money”™ 1o “Ivest™ ip vaions
public mukes, his fioal porifolio vatue being compared o
2 nw soom of e seore of other players andfor buyes to
determine the prive bo is entilled to pay for the specificd

or grvice, The dilforence (cither in powontags
Taw puints) betwoen the buyer’s predictinn, and fic sctnal
oting price or vilte, may then he used 1o deicrmine he
price of the Specified product or sxvics.

Another examplo of @ FDA. Tvolves sports wagaing. A
buyer may submit ki or ber wager or prediction oe the

LH

b

0

mmmr,urmyulhzxwxyaswmpsydﬂummmcdm:
wulti-plzyer PDA. For cxample, » player may sipo-up for
the ree, and awail at bis teyminal for the bumpe! noise,
which be would then eckuowlkedpe. The server might som-
ally sign-op twenly or more players, apd send the tumpef
noise to ik ome vt mine plyyess have sckmowledged.
Ouce the server has recrived nine acknowledgements, the
Leg second couptdows ¢ould begin and (he PDA would then
oacoe. As for the other playars who ¢id oot ges the mumpet
call, they conld main oa the tumpet call wak Yt oot the
Bext frumpet call. Vatiows algorithms may be employed to
wemove # player fGum 8 wail B9 after 3 predetermined
amaunt of X bas clapsed. In the cise of asynchrnous
rzcing, cach playor may cogaye the FDA which will be
progrmmed o bave tnt player’s designated borse comgpele
against the romaining horses which would be clectronis
opponcats, 35 oppuscd to aciual playess.

Another spplication of the pecient fovention invelves »
seenarip whercin 3 huyer may participate mmliiple (e in
the same or varioas FDAs, in an efort to sccomnlsle points
that correspoud 1o varions poice kvels. For cxample, s
Gatewny 2000 computer costs may retal for $3000.00, For
oich cerlain level or scommulation of catain amoonts of
puints;, the boyer would be entiifed 10 redoce the price of the
compuler. The decrease in price can be in dallar amownt or
pereeniage polais, and may or may oot hsve a bollors lmil.
The actual tassectinn price between 8 buyer snd 3 scller
would be determined by the buyer, when be of the dociles
a priws bis heon roachad tn hix of her aaxptable Tevel

The acraal opposcnts of & buyer In = mwltiplayer BDA
may ¢ven be buyers for other products or services, offered by
other sclicrs. Or the opponcs! may be a pre-pogammed
software opponent, 85 I the previous asynchivons borse
vacing exampke. The apponent may oven be an independent
compuler, &5 io the cxso when a human buyer competes
sgaitst 2 compuicr opporzal in a chess game, The oppoocnt
bs opponcnts may evenbe people who are ot buyes, but are
mm!ypky:u,puuupmﬂgm the PDA mexcly for le
vahue th {.

t enlctl
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‘Ibe players andfor buyers ey bo roqaired 1o pay 2 feo
based on thelr pacticipation @n the FDA. The fer may be
bascd upoa pay-pec-pliy, or oo & predetamined thoe-basis
such 25 quusterdy, sonwal, Hfetitee, e, Trial puticipaion
may be available, allowing 2 boyze oc playednon-bryer ©o
&y the PDA Tor frec, op 10 » specificd oumbes of Gmes,
Simitady, sellrs my be roquired (o pay a fec i st thejr
podects and sorvaces forsale, o thoy may pay a porecntege
of thoir gruss or et salos, or 3 woonot based vpe tumber
of particaipasts, clc.

While cortain cmbodiments are flostrated in the dawings
and are desceibed beecin, including prefesmd cmbodiments,
uwﬂlbc-ppml!olbuw&ﬂludmthcmthlﬁwwﬁc
cmbodiments discrbed borsm may be modificd withou
departing o e investive concepts desaibed. For
example, well-knowa s-commeree sobware for ornder pro-
cossing, order fulfiitment, shipping, billing, customer scx-
vies, sccurty, geecral kedger, od otber applications may be
iutegrated infe an overall o-commerce appEeation pacage
1 Provide a compleic e-commeree solution for & tamiocss
desirng to capilafze on the concepts described heeein.
Additiepally, software fmplementing the conoepts and meth-
uds described begoin may gerenally be propammed to dllow
mpcormhlmyshgc,w]mgulhuppmpnmmqum
upxwﬂcdbylhcbuye:.ﬁtho,muﬂhwd“pmdw in
the appended claims is intended to foclude both products 2od
services. Accordingly, the invention is pol 0 bt restricicd
except by the claies which follow.

‘What is claimed i

1. A method of doing business over a global conmmm.
cations netorork comprising the Qepa:

omurnicIting (o & bayer vie the glotal communications

nebwark, a description of a produst;

eccepring & first reguest from the bayer to bay the prodact

for a price 1o be determined wilhin & price aoge;

accopling 3 Recond requesd from the buy to allow e

price 10 be delermined based wpon & pedormancs of the
buyer while prtcipating in 3 Pd Ining-As-
tivity (PDA),

reeciving dus from the bayer over the global cornmuni-

calions perwodk, F2id dzts ceprescating the porfor-
nuance of the bayer dusing the PDA; and

jaing Lhe price of lhe prodwet based u kast par-
gally upan the dats reccived, s2id price being within the
price exnge and sealed to the perfonmance of the beyer

2. The method of chim 1, ferthey comprising the sicp of
:m:ptmg payment information fom the buyer over the

2l commmications netwock,

3. The method of claiw ¥, further comprising the sicp of
pe=caling © the boyer over the globul commmications
network, a plevality of FDAs to choose from, s2id preses-
tatdan of the plunlity of PDAs ocouming before accepting
the secood request from the buyer,

10

4.‘Ihcmlhodo!dann3,fu:ﬂmmmpnsnglhcu¢of 55

g pice delezmination toles & the huyer over the
ghbdmmnmnﬁmsnawmk.aﬂpumdcmm
ules boing assocated wilb the plontity of FDAs.

§, The method of dabm 4, wherin the PDA &s 2 video

gamne,

6. The metbod of claim 1, forther compusing the sizp of
assochting the PDA with the produet based at least pastially
vpan & meshey of participants required for epecution of the
EDA,

io
B. 'lbcmsllndofdml,ftmhammpnmgth:mpo[
aocepting offer dats from the seller representing an offer
from the scller (o 5cll the product wilkdn (he price angs.
9. Toe method of claim ¥, whain the PDA 1
paﬁcipnﬁan of al kel one gantivipant in akEiion o the

lo.‘Ihemﬂhodasindumv Furthes compuising Lbe stcp
ofddwmmmgihcpmcbucd allnstpumnyupnuu
campetition between (he buyee and the at Yoast ooc partic-
paot usity the PDA

1. The method &5 in clairp 19, wherein the at Jeast one
ms:mbmgwﬁnhammmwc
stcps of accepting 3 second cequest from the second buyer to
buoy the product for 2 scoond price 1o be detexmined within
the price fange, and delermining said sceood prics bascd ot
Lzast partially wpac the competition,

anMufdlﬁnLWbmthempsufuaqm:g
the first request o the buyer, accepting the second request
bom the buyer, and receiving the performance data fron the
bayee, are pedformed by » masier controller

13. The metbod of chim 1, wherein the price is deter-
mined a2 Jeast partially upop panticipstion of the buyerin an
woction.

14. The meihod of claim 3, wheesin the plobal commu-
nicztions netwod 55 the Interoet.

15. The wethod a3 in cdaim 1, whemin lbe price &
delermined o least pagtially upan au offer received frogg the

36. The method of elaim 1, wherein the PDA 55 sclected
by the bryer,

17. The method of claim 1, whercin the PDA is & video

gAmE.
18, A mcthod of detcanining & ptice of a produe) nsing »
giobal comamnications sciwark, comprising te stops:
commranicating lo & buyer vis the global comunmicaticos
ooiwock, dalz roprosenting s plrality of products ava}-
abix, said plurabily of prodocis inchedinig 2 Sot product;
aceepling acinowledgement From the bayer tiog
an dntct of the buyer 1o buy the first poodoct 31 poce
o be detormined vpon 3 performance of the buyer
while parlicipetiog™in a Prics-Delermining-Autivity
{PDA), said acknowledgement being communicaled
ovee the global comarunications netwodk;
determining (e performance of the buyes; xd
assigning a pace to the produd, mid pace boing scaked o
the performanes of the buyer.
19_The method of claim 18, forther comprising the step
of meciving dala erva the global commmmnications netwodk
Tepreseoting an election of the buyul.osdocl ﬂ;cPDA.
Zﬂ.mmﬂmdddlhnll,ﬁmhuk
of wogling paymen) informativn fiom
global commamications petworc
21. 1Bz wetind of claim 18 wherein the price i depen-
dant at Ieass pantially upao a b3l selecicd by the buyer
22, The metbod s in chim 1B, wheren the pace is
deternrined ol keast pastially wpon rsukts of 2u auction.
3. Toe method ax fn chim 1, wherem the price s
thetormined at Ieast parthlly vpon an offer received from (he

bu:m'mthc

24, 1ke mathod of clxdm 29 whervin the PDA is salocted

by the boyer.

25, The method of ¢him 18, wheeein the PDA §5 2 video

7. The method of chirp 1, forlbex comprising the siep of 65 pate.

scodiog price dats to the buyer via tio global compunica-
tions netwadk, xald pricc dala reprosenting tho poioc,

26. The toetbod of daim 18, furtber comprising the siep
of delearsining a price ranye prior o delcrmining 1fe por-
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formance of the buyer, s5id price mage baving a lower Limit tivity {PDA), said sclnowkedgement being communi-
associaled With 3 bes! paformance, and an wpper limit ot over (be globa! communications nerwark;
mdx:dwﬁhawomguﬂzlm‘mcc.mdwbminmcpdec c)duamﬁﬁngﬂwpcdmnccofth:buyubmdupm
assigned o the product & within the price vxge. data recrived overibe globul commuaications oetwor
27. The motbod of chim 26, wheeein the PDA is adapicd 5 and
to accogunodate poticipation of a sccond participent. = i xid scaked
28, The medrod as bo clains 27, frtber comprising the step d)mc"‘mwf'o;’::z of e e piceboing cckd lo

of delcrmining the price bascd it Jeast pastizlly wpon 2 3L The z of claiz 30 . PDA .
e o ysicn of claim 30, wherein the comprses
m:npcnhml:wz-mrh:bdmmdlhcmujpzmpml . ter. able cod 1o the b he gl
l.m:g_lh:ll] . - .. communications network.
29, Tbe method of claim 26, wherein the PDA s 3 wideo 3278 of clrim 31, wherein ¢ & forth
B - progmmmed t0 process payment fnfoerstion of 1he buyer
30_ A spstems for condacting ¢-Commeres over & global " e DL

comuaications petwodk, compriving: ! s c
a computer sexve? having access @ the globat communi- 15 nmmﬁd_muzmﬂlfmwﬂﬁtﬂz
ations petwodt, aud being programeed to: prganmed & dojcrmine 2 price rage peior o deleonining

#) communicase W x buyer via the global comorupications  the pufnrmmccnf the buyer, said price augs baving 2
wriwork, dats eprescating a plecality of products, said l?W_‘fllm-lI_I-'ii'-Dtn_tudWﬂhlbmlpcdorm::m;,wdnn_zppu:
plurality of pooducts including 3 fist prodact; bmﬂlw;oqiwdvnihlmlpaiom_mc.udw:hacmlhc

b} acergt acknowlcdgement from the buyer represeating 20 %erver Is fartber progrmmed o assipn the price 1o he
an ioleal of the buyer lo buy the first product 2t a price. Product withic ihe price range.

10 be detamined depsadent on » performance of the
buyer while panticipating it 2 PriceDelamining-Ac- L)
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