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Software Rights Archive, LLC ("SRA") submits its Status Conference Statement setting.

~TEDSTATESBANKRUPTCYCOURT

NORTHERN DISTRICT OF CALIFORNIA

SAN JOSE DIVISION
Case No.: 99-50736-RLE

9

10

11

12 In re

13 Site Technologies, Inc.

December 17, 2008
10:30 a.m.
280 S. First Street
San Jose, California
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Hon. Roger Efremsky
Courtroom:
Judge:

Date:
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Location:

STATUS CONFERENCE STATEMENT
BY SOFTWARE RIGHTS ARCHIVE,
LLC

Reorganized Chapter 11 Debtor.14

15

16

17

18

19 forth its position with respect to the scheduling of issues raised by Sherwood Finance

20 (Delaware), LLC ("Sherwood"). SRA owns the patents that Sherwood claims are property of the

21 estate. SRA agreed with Sherwood that the December 17, 2008 hearing should be a status and

22 scheduling conference. In evaluating what schedule is appropriate, the Court should consider a

23 few key facts Sherwood fails to mention.

24

25

BACKGROUND

Within one year before the Debtor filed for bankruptcy, the Debtor entered into an

26 agreement with Daniel Egger, SRA's predecessor in title, pursuant to which Mr. Egger

27 purchased the patents at issue. The Debtor disclosed its transfer of the patents in the Debtor's

28 Statement of Financial Affairs. Debtor's approved disclosure statement in support of its plan of
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the assignee of the patents, representations neither Sherwood nor any other party in interest made

It is important to note that the questions before the District Court are the same questions

Sherwood and the Infringement Defendants are asking this Court to resolve l
. The Infringement

Defendants contend that at the time the Debtor sold the patents to Mr. Egger, it did not own

them. Rather, according to the Infringement Defendants, the patents were owned by its non

debtor subsidiary, Site/Technologies, Inc., and therefore the instrument of assignment executed

by the Debtor did not validly transfer the patents from the subsidiary to Mr. Eggers. Sherwood

further contends that because Site/Technology, Inc. merged into its Debtor parent approximately

six months after the plan was confirmed, those patents became the Debtor's property as a result

of the merger, and so now the Debtor should be allowed to sell the patents again in order to make

a further distribution to its equity holders. Again, Sherwood makes these contentions despite the

fact that Mr. Egger relied upon the Debtor's representations in its bankruptcy that Mr. Egger was

an effort to challenge at the time. The issue ofwhether the Debtor validly assigned the patents to

Mr. Egger in the first instance, or whether the Debtor is estopped or otherwise barred under

I In fact, this is the third forum in which the Infringement Defendants have raised these
issues. In addition to the District Court, and now this Court, the Infringement Defendants also
filed an action in the United States District Court for the Northern District of California, San Jose
Division, case no. C08-03172(RMW), challenging SRA's ownership of the patents.

1 reorganization also disclosed the transfer. No creditor or party in interest challenged the validity

2 of the transfer or Mr. Egger's ownership of the patents. Creditors were paid in full under the

3 p'lan, and interest holders received a dividend.

After SRA sued Google, Yahoo!, Lycos, and others ("Infringement Defendants") for

infringement of the patents in the United States District Court for the Eastern District of Texas

("Infringement Action"), the Infringement Defendants filed a motion for summary judgment

seeking dismissal of the Infringement Action on the grounds that SRA was not the true and valid

owner of the patents and therefore had no standing to bring the Infringement Action. That issue

is fully briefed before the District Court in the Eastern District ofTexas ("District Court").
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1 applicable law from denying the validity ofthe transfer is now fully briefed before the District

2 Court in Texas2
.
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It should also be noted that, the parties seeking relief here are by their own admission the

same as, are aligned with, or are in privity with, the Infringement Defendants litigating these

issues in the District Court in Texas. Sherwood admits that its interests are aligned with the

Infringement Defendants3
. See Reopening Motion, fn. 8, ("Sherwood has entered into an

alliance with Yahoo! Inc., including by executing a joint defense agreement and option

arrangement. Upon information and belief, Google, Inc. and lAC Search & Media, Inc. are also

beneficiaries of the Plan." Moreover, Google asserts that it recently acquired 15,000 shares of

the Debtor's stock, and it has now joined in Sherwood's Reopening Motion. See Joinder to

Motion to Reopen Case and Related Relief [Docket No. 290].

DISCUSSION

In its Status Conference Statement, Sherwood raises the following issues to be decided:

(l) the appointment of a new Responsible Person; (2) enforcement of the Automatic Stay,...
Injunction or other Equitable Relief; (3) quieting title to the patents at issue; and (4) discovery.

Except for leaving discovery for last, Sherwood has reversed the order of importance of these

issues. But more importantly, Sherwood ignores the threshold issue of which court is best suited

to decide title to the patents in the first instance, the District Court or this Court.

SRA's position is that the District Court in Texas is well suited to decide whether SRA

has valid title to the patents. To the extent that the Debtor has any interest in the patent

ownership issue before the District Court, that interest is now and will continue to be fully and

effectively litigated by the Infringement Defendants in the Texas litigation. Of course,

Sherwood and the Infringement Defendants dispute this position. Therefore, SRA suggests that

the issue to be decided by this Court in the first instance is whether this Court or the District

2 The parties in the Infringement Action have already conducted discovery on the issue,
including three (3) depositions.

3 Not by coincidence, Sherwood is represented by the same law firm, Morrison &
Foerster, that represents Yahoo! in the Infringement Action.
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15 CONCLUSION

18 1.

19 2.

20 jurisdiction;

21 3.

1 Court in Texas should decide the question of quieting title to the patents. The Court should set a

2 briefing schedule on this issue to be heard prior to any other issue.

3 Depending upon the outcome of that issue, the parties would address next the title issues

4 to the patents, either in Texas or this Court.

5 ,Ifthe District Court detennines that the Debtor did not retain any interest in the patents,

6 then there is nothing more for this Court to decide. If the District Court finds the opposite, the

7 parties can return to this Court to address the procedures for administering the estate, including

8 the appointment of a new Responsible Person or trustee and the application of the automatic stay

9 or other equitable relief.

10 Similarly, if this Court retains jurisdiction, it should first resolve who owns title to the

11 patents. Only after finding that the Debtor retained an interest in the patents, should this Court

12 consider issues ofestate administration. Thus, before this Court even considers the appointment

13 of a new Responsible Person or injunctive relief, it should be certain that the estate has an asset

14 to administer and protect.

16 .. Wherefore, SRA respectfully suggests that the Court consider the issues in the following

17 order and set a briefing schedule accordingly:

The court most appropriate to resolve title to the patents;

The procedure for resolving title to the patents in the event this Court retains

The procedure for administering assets of the estate in the event either court finds

22 that the Debtor retains an interest in the patents; and

23 4. The need for discovery depending on the nature of the dispute before the Court.

24
Dated December 16, 2008
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1 CERTIFICATE OF SERVICE BY MAIL

I, the undersigned, declare:

I am over the age of eighteen years, employed in the City and County of San Francisco,
State of California; and not a party to nor interested in the within action; my business address is
One Montgomery Street, Suite 2200, San Francisco, California 94104.

On December 8, 2008, I served the following documents:

STATUS CONFERENCE STATEMENT BY SOFfWARE RIGHTS ARCHIVE, LLC

I enclosed true and correct copies of said document in envelopes and placed same for
collection and mailing with the United States Postal Service on, December 16,2008, following
the ordinary business practice; addressed as follows:

Craig M. Prim
Office of the U.S. Trustee

G. Larry Engel
Law Offices of Murray & Murray U.S. Federal Building

Vincent 1. Novak
19330 Stevens Creek Blvd., Suite

280 South 1st
• St., #268

Morrison & Foerster LLP
100 425 Market Street
Cupertino, CA 95014

San Jose, CA 95113
San Francisco, CA 94105

LawrenceM.Schwab
Mark Parnes

Patrick M. Costello
Donald Bradley

Jeffrey Ait
Wilson Sonsini Goodrich &

Bialson, Bergen & Schwab Rosati
1253 Monticello Drive

2600 El Camino Real, Suite 300
650 Page Mill Road

Myrtle Beach, SC 29577
Palo Alto, CA 94306

Palo Alto, CA 94304

John Murray
Lee Kaplan

Claude Stem
Law Offices of Murray & Murray

Smyser Kaplan & Veselka,
Quinn Emanuel Urquhart Oliver &

L.L.P.
19400 Stevens Creek Blvd., Suite Bank of America Center

Hedges, LLP
200 700 Louisiana, Suite 2300

555 Twin Dolphin Drive, Suite 560
Cupertino, CA 95014

Houston, TX 77002
Redwood Shores, CA 94065

Jennifer Kash Scott Shelley
Quinn Emanuel Urquhart Oliver Quinn Emanuel Urquhart
& Hedges, LLP Oliver & Hedges, LLP
50 Cahfomia Street, 22nd Floor 51 Madison Avenue, 22nd Floor
San Francisco, CA 94111 New York, NY 10010
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I am readily familiar with my firm's practice for collection and processing of
correspondence for delivery in the manner indicated above, to wit, that correspondence will be
deposited for collection in the above-described manner this same day in the ordinary course of
business.

I am employed in the office of a member of the bar of this court, at whose direction the
service was made.

I declare under penalty of peIjury under the laws of the State of California that the
foregoing is true and correct.

Executed on December 16, 2008, San Francisco, California.

lsi Yolanda Johnson
Yolanda Johnson
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Type: bk
Judge: RLE

Case Flag: PreAct, REOPENED

Notice of Electronic Filing

Chapter: 11 v

Assets: y

u.s. Bankruptcy Court

Northern District of California

Page 1 of3

Office: 5 (San Jose)

Disp: Standard Discharge

The following transaction was received from Nuti, Gregory C. entered on 12/16/2008 at 2:32 PM PST
and filed on 12/16/2008
Case Name: Site Technologies, Inc.
Case Number: 92.:~Q73.9

Document Number: 29~,

Docket Text:
Status Conference Statement by Software Rights Archive LLC Filed by Interested Party Software Rights
Archive, LLC (Attachments: # (1) Certificate of Service) (Nuti, Gregory)

The following document(s) are associated with this transaction:

Document description:Main Document
Original filename:H:\ecf\Status Conference Statement [3155198_1].pdf
Electronic document Stamp:
[STAMP bkecfStamp_ID=1017961465 [Date=12116/2008] [Fi1eNumber=9428289
0] [93535a4283f29125929a4df18d3ge3dc99962cfa020221db5eb57geba4d84aefa3
976daa6e84fc7374f5e060804283b981febd4187757b7f11e77ec4bfa9c040]]
Document description:Certificate of Service
Original filename:H:\ecf\COS Re Status Conference Statement [3155514_1].pdf
Electronic docqment Stamp:
[STAMP bkecfStamp_ID=1017961465 [Date=12116/2008] [FileNumber=9428289
1] [0773a417950846ccOOladde7cdd1870691ge3b519cd646d8558bd891d96fbe8b42
5ca45f907bd725fba009dcc23694e232600d42bOb2e6199fd8f587a805cfac]]

99-50736 Notice will be electronically mailed to:

Patrick M. Costello pcostello@bbslaw.com, catherine@bbslaw.com

G. Larry Engel 1engel@mofo.com, vnovak@mofo.comjkline@mofo.com

Gregory C. Nuti gnuti@schnader.com, yjohnson@schnader.com

Office of the U.S. Trustee I SJ USTPRegion17.SJ.ECF@usdoj.gov
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99-50736 Notice will not be electronically mailed to:

A. R. Pagan and Co.

Jeffrey F. Ait
12702 Morehead
Chapel Hill, NC 27517

Argo Partners

Margaret Barron
PricewaterhouseCoopers
Ten Almaden Blvd. #1600
San Jose, CA 95113

Christopher Beard
Beard and Beard
4601 North Park Ave
Chevy Chase, MD 20815

Peter A. Chapman
24 Perdicaris Place
Trenton, NJ 08618

Comerica Bank - California

Conxion Corporation
D. Steve Harris
Law Office ofD. Steve Harris
601 California S1. #2000
San Francisco, CA 94108

Dell Financial Services, Inc.

PederHong
242 Canterbury Cir.
New Smyrna Beach, FL 32168

Ingram Micro, mc.

Mark V. Isola
Law Offices of Berliner and Cohen
10 Almaden Blvd. 11th Fl.
San Jose, CA 95113-2233

Jennifer A. Kash
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Quinn Emanuel et al
50 California St 22nd Fl.
San Francisco, CA 94111

Merrill Corporation

Pacific Gas and Electric Company

Craig M. Prim
Law Offices of Murray and Murray
19330 Stevens Creek Blvd. #100
Cupertino, CA 95014-2526

A. Nick Shamiyeh
Law Offices ofA. Nick Shamiyeh
2221 Olympic Blvd. #100
Walnut Creek, CA 94595

Unisys Corporation
Charles R. Moyer, Senior Attorney
P.O. Box 500, MIS CI-SWI9
Blue Bell, PA 19424

Western Management Group
16615 Lark Ave. #201
Los Gatos, Ca 9~032
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