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IN THE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
MARSHALL DIVISION

VERSATA SOFTWARE, INC.f/k/a 8

TRILOGY SOFTWARE, INC.; and 8

VERSATA DEVELOPMENT GROUP, INC.§

flkla TRILOGY DEVELOPMENT GROUP, §

INC. 8

CIVIL ACTION No. 2:08-cv-313-WCB
Plaintiffs,

V.
CARSDIRECT.COM, INC,,

AUTODATA SOLUTIONS COMPANY,

§
§
§
§
§
INTERNET BRANDS, INC. f/k/a 8§
§
§
and AUTODATA SOLUTIONS, INC. 8§

§

§

Defendants.

MEMORANDUM AND ORDER

Before the Court is the plaintiffs’ Mion for Partial Summary Judgment on the
defendants’ state law countaiths. (Dkt. No. 151.) The counterclaims are for breach of
contract, misappropriation of trade secrets, tntous interference with prospective business
relationships, as well as a request for a declaratiquiet title. The plaintiffs argue that (1) all
of the counterclaims are barred by the applicabd¢utes of limitations; (2) the misappropriation
and breach-of-contract countexiths are precluded by a settlernagreement; and (3) all of the
counterclaims fail on the merits because theyunsupported by any evidence. The defendants
oppose the motion, asserting that ihi yet ripe for decision because discovery has not closed,
that the counterclaims are saved by a Texasitetaand that they are supported by sufficient
evidence at this stage ofetHitigation to defeat the matn for summary judgment. After
reviewing the parties’ submissions and hegngument from counsel, the Court DENIES the

motion.

Dockets.Justia.com


http://dockets.justia.com/docket/texas/txedce/2:2008cv00313/111373/
http://docs.justia.com/cases/federal/district-courts/texas/txedce/2:2008cv00313/111373/185/
http://dockets.justia.com/

Background

The plaintiffs and the defendardre both in the business of creating software to facilitate
comparison shopping on the Internet, in particular the online comparison and purchase of
automobiles. Each party sells its products seivices to various automakers, which use those
products to enable consumers to compare vehicllin 2008, one of the automakers, Chrysler
Corporation, switched from the plaintiffs’ practs to the defendants’. This lawsuit soon
followed.

This is not the first time the plaintiffs atlde defendants have found themselves at odds.
In 1997, the parties explored tpessibility of collaboating and combining their products. In
order to facilitate their collaboration, the partezgered into a Confidentiality Agreement. That
agreement is central to the defendants’ tneaf-contract counterclaim in this case.

The collaboration failed, and in 1999 thertgs found themselvem litigation. The
defendants sued the plaintiffs i@alifornia state court, alleging tortious interference with
contractual relatins involving a company named Inteli@ce. The plaintiffs responded by
filing a patent infringement action i federal court in Texas, ai@g infringement of a patent
not at issue here. The patent action includacrs¢ state law claims of interference with a
license agreement and a prospextiontract between the plaintitisd IntelliChoice. Those two
cases settled in May 2001, where tparties entered into anragment referred to as the
“Settlement Agreement.” In the present litiga, the release contaikhen the Settlement
Agreement serves as the basis for several gbltietiffs’ arguments in favor of partial summary
judgment.

On January 14, 2000, during the pendencythef California and Texas lawsuits, the

plaintiffs filed a provisional paté application that became thesimafor two issued patents: U.S.



Patent No. 7,130,821 (“the '821 patent”) and WP&tent No. 7,206,756 (“the '756 patent”). The
former issued in 2006 and is entitled “Methaad Apparatus for Product Comparisons.” The
latter issued in 2007 ands entitled “System and Meod for Facilitating Commercial
Transactions Over a Data Network.” Both patents relate to performing product comparisons and
purchasing products online, with particulamcus on comparing, configuring, and ultimately
purchasing automobiles.

On August 8, 2008, the plaintiffs filed the preiseamplaint, alleging that the defendants
had infringed the '821 and '756 patents. response, the defendants filed suit against the
plaintiffs in Texas state couon August 12, 2009, claiming misappriation of trade secrets and
conversion, and seeking a declaration to qtitkt against the defendants. The defendants
alleged that during the parties’ brief peri@d collaboration, the pintiffs had obtained
confidential information from thdefendants and passed it off ittae plaintiffs’ own inventions
before the Patent and Trademark Office (“PT@f)the application that culminated in the
issuance of the 821 and’756 patents. The ftifésnthen filed a second action, in the United
States District Court for the Wesh District of Texas, seeking a declaration that they did not
breach any confidentiality agreent they had with the defendants and that, in any event, the
statute of limitations would bar any claim for breach of such an agreement.

The defendants filed their answer in tbé&se on January 16, 2010. On January 19, 2010,
the plaintiffs moved to have e¢hdeclaratory judgment action the Western District of Texas
dismissed without prejudice. liine state court acin, Versata filed a “plea to jurisdiction,”
arguing that the claims in that suit were depehderthe resolution of the questions in this case
and that they should therefore be made a pattisfcase. That aci was dismissed on March

11, 2010. On September 7, 2010, the defendantsdedetheir counterclaisnin this case to



include the previously asserted state law claintisis those state law counterclaims that the
plaintiffs challenge in this motioh.
. Discussion
A Satute of Limitations

1. The plaintiffs first allegéhat the defendants’ claim tfde secret misappropriation is
barred by the applicable three-year Texas satfitlimitations because the claim accrued no
later than November 2006, when the '821 patestied. The plaintiffs contend that the
defendants either knew of or shdidave discovered the misappropada no later than that date,
which would make that counterclaim untimely. Tlaintiffs point to fve circumstances that
they contend should have put the defendantsiaice of the potential counterclaim: (1) the
defendants’ persistent doubts abdbe securityof the trade secrets @it shared with the
plaintiffs; (2) the competitive nature of the relatship between the plaintiffs and the defendants;
(3) the fact that the defendanactually inspected the plaintiffs’ technology that they claim
incorporated the trade gets; (4) the issuance of the '82ltqrd; and (5) the puial availability
of the allegedly misappropriated technology on a website.

Under Texas law, a claim for misappropatiof trade secrets lsarred unless brought
“not later than three years after the misappiation is discovered oby the exercise of
reasonable diligence should have been discovered.” Tex. Civ. Prac. & Rem. Code § 16.010(a).
In this case, however, the misappropriation is asdeas a counterclaim to the plaintiffs’ patent

infringement allegations. In arguing thaketmisappropriation countesetin is related to the

1 Although the counterclaims include a claian conversion, the parties agree that it is no

longer part of this case. ThSourt therefore will not addreskat counterclaim. Moreover,
because the declaration to quiet title risedadls with the other claims, the Court will not
address that claim separately in this order.



patent infringement claims, the defendants eodtthat the '821 and '756 patents are invalid
because the defendants’ misappropriated trade seweett the heart ofdldisclosed inventions.

Based on that argument, the defendants coritexicseveral provisiaof Texas law save
their counterclaim from the statute of limitation&irst, they rely orsection 16.069(a) of the
Texas Civil Practice and Remed@&sde, which states: “If a cowertlaim or cross claim arises
out of the same transaction arcarrence that is the sig of an action, a pig to the action may
file the counterclaim or cross claim even though as a separate action it would be barred by

limitation on the date the party’s answer is require8€éePitts & Collard, L.L.P. v. Schechter

2011 WL 6938515, at *16 (Tex. App. 2011) (explampithat section 16.06@as “intended to
prevent a plaintiff from waitig until an adversary’'s valid claim arising from the same

transaction was barred by limitations hef@sserting his own claim” (quotitdpbbs Trailers v.

J.T. Arnett Grain C9.560 S.W.2d 85, 88 (Tex. 1977))). In addition, the defendants rely on

section 16.068 of the Texas Civil Practice and Remedies Code, which permits a party to make
certain amendments to timely filed pleadingshaiit running afoul of the statute of limitations.

Texas law defines a counterclaim as a deferslaatise of action against a plaintiff that
“if established will defeat or qualify a judgmetat which the plaintiff is otherwise entitled.”

McBryde v. Curry 914 S.W.2d 616, 620 (Tex. App. 1995¢eLatham v. Allison 560 S.W.2d

481, 485 (Tex. Civ. App. 1977). In addition, Texas toapply a “logical rationship test” to
determine whether counterclaims arise “outtleé same transaction or occurrence” as the
principal claims and thus qualify for the bétse of either section 16.068 or section 16.069.

Commint Technical Servs., Inc. v. Quick&14 S.W.3d 646, 653 (Tex. App. 2018ge also

Wells v. Dotson261 S.W.3d 275, 281 (Tex. App. 2008) (“Unftee logical relationship] test, a

transaction is flexible, compnending a series of many occurren logically related to one



another.”). That test is met “when the safaets, which may or may not be disputed, are

significant and logically releant to both claims.”Pitts & Collard 2011 WL 6938515, at *16;

seeCommint Technical314 S.W.3d at 653.

The misappropriation counterclaimiasue in this case states a cause of action against the
plaintiffs that, if found tohave merit, could defeat the plaffgi infringement claims. It arises
out of the same transaction or occurrence—iis tase, the grant of the patents-in-suit.
Additionally, the same fact¢e.g., the technology underlyinthe patents and the proper

inventorship of that technologyare significant and highly levant to both the claim of

infringement and the misappropriation counterclaifee, e.g.Skytop Brewster Co. v. Skytop

Int’l, Inc., 1993 WL 721287, at *3 (S.D. Tex. 199@)ted with approval irGen. Universal Sys.,

Inc. v. HAL, Inc, 500 F.3d 444, 452-53 (5th Cir. 200Mf)nding persuasive defendant’s

argument that “section 16.069 of the Texas Civddice and Remedies Code revives its trade
secrets counterclaim regardless of the two year statute of limitations”). In light of section
16.069, the plaintiffs are therefonet entitled to summary judgment regarding the timeliness of
the misappropriation counterclaim.

Even if section 16.069 does not save the ppsapriation counterclaim, the plaintiffs
have not shown that they are entitled to summadgment as to the timeliness of that claim. A
party “moving for summary judgment on the affitima defense of limitations has the burden to

conclusively establisthat defense.”"KPMG Peat Marwick v. Harrison Cnty. Hous. Fin. Corp.

988 S.W.2d 746, 748 (Tex. 1999). Thewant must “(1) conclusively prove when the cause of
action accrued, and (2) negate the discovery fiteapplies and has been pleaded or otherwise
raised, by proving as a matter ofvidhat there is no genuine igsof material fact about when

the [non-movant] discovered, or the exercise of reasonalddigence should ha discovered



the nature of its injury.” Id. Thus, once a party discovers iarthe exercise of reasonable
diligence should have discovered the injury arat thwas likely caused by the wrongful acts of
another, the “limitations [period] commencesgr\f the [claimant] does not know the exact

identity of the wrongdoer.” Childs v. Haussecke©74 S.W.2d 31, 40 (Tex. 1998ee also

Exxon Corp. v. Emerald Oil & Gas C®348 S.W.3d 194, 207 (Tex. 2011) (“Once a claimant

learns of a wrongful injury, theaute of limitations begins to run even if the claimant does not
yet know the specific cause of thgury; the party responsible for it; the full extent of it; or the
chances of avoiding it.” (internal quotation omitted)).

In this case, the plaintiffs have failed to shthat there is no disputed issue of material
fact as to when the defendants should have knmiwhe misappropriation. The plaintiffs have
not shown that no reasonable jury could find tha¢asonable persontime defendants’ position
would have investigated the allegations that gleentiffs were misappropating trade secrets.

See, e.g.Pressure Sys. Int’l, Inc. v. Sw. Research Jrig80 S.W.3d 212, 217 (Tex. App. 2011)

(development of competing technololgy former employee “not necessantyongful in and of

itself’). The issuance of a patent may sometimafice to put the defendés on notice that it
incorporates their misappropriated technology.t IBere there are countervailing circumstances
to consider. Although the plaintiffs contk that the defendants were on notice of any
misappropriation because they expressed contteahthe plaintiffs wuld steal their trade
secrets, the defendants reply that in respaiseheir concerns the plaintiffs gave them
assurances that their concerns were not wefided, and that those assurances relieved them of
any duty to investigate fther. The plaintiffs have not pfiorth sufficient evidence to entitle
them to summary judgment on the issue of Wweethe defendants’ reliae on assurances given

to them by the plaintiffs was so unreasonabdg, tas a matter of law, the defendants were under



a duty to inquire into thellagations of misappropriationSeeid. at 217-18Childs 974 S.W.2d

at 45-46;see als@Barker v. Eckman213 S.W.3d 306, 312 (Tex. 2006)his Court cannot say

that as a matter of law, a reasonable juror winalde to conclude that the defendants were on

notice of the misappropriation by November of 208@eStark v. Advanced Magnetics, 1n29

F.3d 1570, 1577-78 (Fed. Cir. 1994) (observing tfeattors such as the existence of a
relationship of trust between the parties ofibdgate misrepresentan are pertinent to a
determination of whether the issuance of a pagewnt the defendants constructive notice of its
content for purposes of statute of limitations).

2. The plaintiffs make similar argumentstaswhy the counterclaim for breach of the
1997 Confidentiality Agreement should be barlsdthe applicable four-year Texas statute of
limitations for contract breachesSeeTex. Civ. Prac. & Rem. Code § 16.051. However, for
reasons similar to the ones set forth above,Gbert rejects the plairits’ argument that the
defendants’ breach-of-contract counterclaim is lohire the statute of limitations as a matter of
law. The Confidentiality Agreement relates te tihefendants’ technology that they say formed
the basis for the plaintiffs’ patents, and thaimtiffs have failed to show the absence of a
disputed issue of material fag$ to whether that claim alsalgect to the sawgs provisions of
the Texas Civil Practice and Remedies Code.

3. The plaintiffs argue that the tortiousterference counterclaim is barred by the
applicable two-year Texas statute of limitatiorSeeTex. Civ. Prac. & Rem. Code § 16.004.
The defendants added the tortious interferezmenterclaim to their second amended answer,
filed on September 7, 2010. In that filing, thajeged that “[o]n or around June 25, 2008,
during the bidding process, Veraat [CEO] Randy Jacops exprgssbld Chrysler's Ch[arles]

Sullivan that the technology required to satisfg tequirements set forth in Chrysler's Request



for Proposal would require teoology patented and owned byr¥ata, and thus any company
seeking to replace Versata wduheed to hold a license tortan Versata patents. These
statements were clear and blatangnepresentations of fact. . . .”

Under Texas law, an amendment or supplerteattimely filed pleading is not barred by
the statute of limitations “unless the amendmen supplement is wholly based on a new,
distinct, or different transaction or occurrenc&éeTex. Civ. Prac. & Rem. Code. § 16.068p

also Milestone Props., Inc. v. Federated Metals Casp.7 S.W.2d 113, 116 (Tex. App. 1993)

(“Since section 16.068 is a remedial statute, desigmedotect litigants from loss of their claims
by a plea of limitation in caseshere that would otherwise oacuyit] should be liberally
construed and applied to effecattpurpose.”). The defendarassert that the tortious conduct
alleged in the counterclaim is irteicably bound up with ta validity of the plainffs’ patents: If
those patents are valid, the tortious interferermenterclaim fails becaaghe CEO’s statements
would not have been misrepresations; if the patents arewvalid, the tort claim becomes
meritorious. Thus, the defendants argue that tortious interferae counterclaim and the
patent validity dispute “share[] the same astand the same underlying operative factSé€e

Murthy v. Abbott Labs.No. 4:11-cv-105, 2011 WL 541633at *18 (S.D. Tex. 2011kee also

Leonard v. Texaco, Inc422 S.W.2d 160, 163-64 (Tex. 196Mt@rpreting idetically worded

predecessor statute). The Couwmcudes that a reasonable findefaaft could find that the two
sets of claims grew out of the same “tratissc or occurrence,” namely the termination of
Chrysler’s contract with the plaintiffs in favor afcontract with the defielants. The plaintiffs
are therefore not entitled smmmary judgment on that issue.

There is also a question of fact as to Wketthe tortious integfence counterclaim is

timely under section 16.069 of the Texas Civil Pdiand Remedies Code. That is because



the plaintiffs in their complaint allege that thdfetedants tortiously interfered with the plaintiffs’
existing contract and prospective business relshipms. The alleged interference stemmed from
the defendants’ actions in seaia contract with Chrysler. €Hacts required to prove both the
plaintiffs’ tortious irterference claim and the defendantsttious interfeence counterclaim
concern the events at Chrysler in the spand summer of 2008 and wadulikely overlap to a
substantial degree. When the facts underlyindp Ipatrties’ claims are “closely related” and
logically connected to one another, both theneland the counterclaim are deemed to arise out
of the same transaction or occurrensbjch renders the counterclaim timel\teeWells, 261

S.W.3d at 281see alsCmty. State Bank v. NSW Invs., L.L.G38 S.W.3d 256, 258 (Tex. App.

2001) (under the logical relationghiest, “a transaction is flexdy comprehending a series of
many occurrences logically related to one another”).
B. Release by Settlement Agreement

The plaintiffs next argue that the tradecret misappropriation and breach-of-contract
counterclaims arose before the effective date of the 2001 settlement and are therefore released by
the Settlement Agreement or barred becausedbeld have been asserted in that earlier round
of litigation. The defendants counter that the current counterclaims are not covered by the
language of the Settlement Agreement because lkaseeextends only toatins that related to
the subject matter of the earlier lawsuit or couldehbeen asserted in that lawsuit, and does not
extend to the claims asserted here. Th#ebeent Agreement states that each party

do[es] hereby release and discharge fibposing party] from any and all claims,

causes of action, demands, liabilities, damagespr losses of any kind or nature

(hereafter “Claims”) that arose on orftue the Effective Date, whether known or

unknown, and are based upon, arise out oflataeo: (i) the gbject matter of the
Lawsuit; or (ii) Claims asserted or whicbuld have been asserted in the Lawsuit.

10



The claims at issue in the 1999 action relat® 8. Patent No. 5,825,651 (“the '651 patent”).
Consequently, the claims in this case cannataie to be based upon, aisut of, or relate to
the subject matter of that action. The questiiether the Settlement Agement applies to the
defendants’ misappropriation and breach-of-contcattnterclaims therefore turns on whether
those claims could have been asserted in the 198%iia If so, the plaitiffs would be released
from any liability for them at this tiea If not, the claims would survive.

The parties agree that Delaware law gasethe interpretation of the Settlement
Agreement. Delaware law permits the usegeheral releases, which are “intended to cover
everything—what the parties presently havemind, as well as what they do not have in
mind. ... In construing a release, the intehtthe parties as tostscope and effect [is]

controlling, and the court will atterhpo ascertain their intent from the overall language of the

document.” Corporate Prop. Assocs. 6 v. Hallwood Grp. 1817 A.2d 777, 779 (Del. 2003)
(internal citation omitted). There are some lintibsthat broad proposition, however. First,
words of general application used in a relelaflewing a specific recital of the subject matter
concerned “are not to be giverethbroadest significandeut will be restricted to the particular

matter referred to in the recital.” Adams v. Jankouskas452 A.2d 148, 156 (1982).

Additionally, a general release in a settlememeagent does not bar all claims that could have
been asserted at the time thetleetent went into effect. For instance, claims for fraud in the
inducement of the release would not fall within #oepe of even the broategeneral release.

E.l. DuPont de Nemours & Co. v. Fla. Evergreen Folidgd A.2d 457, 462 (Del. 1999) (noting

that “[i]t is quite another thindjowever, to conclude that a perserdeemed to have released a
claim of which he has no knowledge, when the ignoe of such a claim is attributable to

fraudulent conduct by the released party”).

11



In light of these principles, the Court fintisat the plaintiffs hae not shown that the
counterclaims for misappropriatiaf trade secrets and breachtloé Confidentiality Agreement
are covered by the Settlement Agreement as a nadttaw. In the 1999 lawsuit, the plaintiffs
alleged that the defendants hattinged the '651 patent and tatisly interfered with existing
and prospective contractual relations. Thatoactlid not involve the subsequent use of the
defendants’ technology or any igsuregarding a breach of tR®nfidentiality Agreement. As
explained above, a factual questmsxsts as to whether the defendants were on notice at the time

of the Settlement Agreement difie facts giving rise to their claim that the plaintiffs had

incorporated the defend@h technology intotheir patent applicationsCf. Seven Instruments,

LLC v. AD Capital, LLG 32 A.3d 391, 398 (Del. Ch. 2011) (holding claims released where

party was on notice of fraudulent expenses attitine it entered into thgettlement agreement,
“accepted that risk under the terms that wergotiated, and released itght to pursue that
claim as part of the package of cmlesation exchanged by the parties”).

The defendants contend that at the time efSkttlement Agreement, the plaintiffs gave
them assurances that the defendants’ teodgyolwould not be used to compete with the
defendants and would not be passed on to thamdies. (Dkt. No. 151-19, Ex. 18, Notes of
Conversation with C. Taylor, at 2)f a finder of fact were to cohae that such assurances were
given with the intent of inducing the defendantst to investigate the plaintiffs’ actions, the
finder of fact could reasonabbonclude that the misappropr@ti and breach counterclaims are

not barred by the releas8eeDuPont 744 A.2d at 462see alsdMatsuura v. Alston & Bird166

F.3d 1006, 1010-12 & n.10 (9th Cir. 1999) (interprgtiDelaware law). The plaintiffs are

therefore not entitled to summary judgnt based on the Settlement Agreement.

12



C. Sufficiency of the Evidence

The plaintiffs next assert &h they are entitled to sumary judgment because of the
absence of evidence to supptme defendants’ counterclaimsThey argue that there is no
evidence that they misappropriated the defentdrdgde secrets (and thus no evidence of a
breach of the Confidentiality Agreement), and tih&re is no evidence thdtey interfered with
the defendants’ prospective busss relationships. The defentka assert that they have
proffered sufficient evidence as to thoseigterclaims to survive summary judgment.

The defendants point to eedce that as early as 199&yhhad developed technology
that permitted making comparisons between diffevehicles. (Dkt. No. 160-8, AutoQuote Pro
Guide, at 2.) That underlying technology, accogdio the defendants, was not widely known or
available, as evidenced by the fact that thenpfés expended considerigbeffort to develop
their own vehicle comparison process. (. 160-13, IST POC Study Doc., at 1.) Moreover,
the defendants took several steps to safeguandgitagrietary technologyBesides insisting on
the Confidentiality Agreement, the defendants irded the plaintiffs that the materials that
were disclosed at various meetings were todresidered confidential amibt to be disclosed to
any third party. (Dkt. No. 160-19, Fax to C. Taylor.)

The extent to which the plaintiffs had vedoped their system independently of the
defendants’ technology is &ey issue in both the main suit and the misappropriation
counterclaim, and it is sharptlisputed. The defendants point@eidence such as a statement
made by a representative of the plaintiffieafa 1997 meeting between the plaintiffs and the
defendants, that the defendantsén&already solved our problem efuivalent vehicle compare.
They don't have the algorithm in place to autboadly equip equivalent vehicles, but they've

provided an incredibly solidofindation for doing so.” (DkiNo. 160-17, Meeting Rpt. of A.

13



Stein. at 1.) The defendants also point to gimilarities between # '821 patent and their
software that permitted the user to “automatically equip each vehicle using that vehicles correct
ordering and configuration kes.” (Dkt. No. 160-8, AutoQuote Pro Guide, atsBe alsdkt.

No. 160-26, Sched. Spreadsheet, at 2 (obsethaigthe defendants’ software “will give good
insights into how we want to deal witthe standard vs. optional part issues”).)

Although the plaintiffs assert that thegught only the automotivdata provided by the
defendants, as opposed to any comparison funatioakyorithms, the parties dispute that issue,
which goes to the nature of thellaboration between them. In light of the conflicting evidence,
the Court concludes that the plaintiffseanot entitted to summary judgment on the
misappropriation counterclaim.

The defendants’ breach-of-contract coucism, founded on the 1997 Confidentiality
Agreement, asserts that the plaintiffs impropedgd and disclosed confidential information that
was covered by the Agreement. The defendants dngaéf the plainfifs misappropriated their
trade secrets, that misappropriation would viothte Agreement. Because the Court finds that
the defendants have put forth sufficient factlidgations to survive summary judgment on the
misappropriation counterclaim, the Court likewencludes that the defendants have put forth
sufficient evidence to survive summary judgmnen the breach-of-contract counterclaim.

As to the counterclaim for tortious interéeice with contractual laions, the defendants
allege that the plaintiffs madeaudulent misrepresentationgyaeding the scope and validity of
the plaintiffs’ patents and thdidse misrepresentations resultethie defendants’ loss of several
contracts. The defendants further allege thapthimtiffs made those statements and threatened
prospective customers with litigan with the intent to prevent the defendants from securing

contracts with those customers. In supporttladt contention, the defendants point to the

14



deposition testimony of a Chrysler employee wlatest that the plaintiffs’ CEO told him during

a luncheon meeting that Versdtad initiated litigation against companies that refused to award
contracts to it, including its own customer@kt. No. 160-38, Dep. of C. Sullivan). That
conversation allegedly occurresimediately after Chrysler award#s contract, previously held

by the plaintiffs, to the defendants. The evidemnegarding the content and truthfulness of the
plaintiffs’ representations to the defendants’ pexgive customer is shay contested, but it is

sufficient to survive the nimn for summary judgmentSeeWal-Mart Stores, Inc. v. Sturges2

S.W.3d 711, 726 (Tex. 2001) (findirthat “for example, a plaintiff may recover for tortious
interference from a defendant who makes fragigiuktatements about the plaintiff to a third
person”).

For the foregoing reasons, the plaintiffsiotion for partial summary judgment with

respect to the defendants’ state law cetolaims is DENIED in all respects.
SIGNED this 22d day of February, 2012.

N

WLLIAM C. BRYSON
UNITED STATESCIRCUIT JUDGE
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