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UNITED STATES SECURITIES AND EXCHANGE COMMISSION
Washington, D.C. 20549

 

 

 

 

Form 10-K
 

 

 

 
   

þ  ANNUAL REPORT PURSUANT TO SECTION 13 OR 15(d) OF THE SECURITIES EXCHANGE ACT OF 1934
  For the year ended December 31, 2008

or
o

 
TRANSITION REPORT PURSUANT TO SECTION 13 OR 15(d) OF THE SECURITIES EXCHANGE ACT OF
1934

 

Commission File Number: 000-27389
 

(Exact name of registrant as specified in its charter)
 
   

Delaware  77-0523543
(State or other jurisdiction of

incorporation or organization)  
(I.R.S. Employer

Identification No.)

 

160 East Tasman Drive, San Jose, California 95134
(Address of principal executive offices and zip code)

 

(408) 774-2000
(Registrant’s telephone number, including area code)

 

Securities registered pursuant to Section 12(b) of the Act:
 
   

Title of Each Class:  Name of Each Exchange on Which Registered
 

Common Stock, par value $0.001 per share  The NASDAQ Stock Market LLC
 

Securities registered pursuant to Section 12(g) of the Act:
None

 

Indicate by check mark if the registrant is a well-known seasoned issuer, as defined in Rule 405 of the Securities Act.  Yes o     No þ
 

Indicate by check mark if the registrant is not required to file reports pursuant to Section 13 or Section 15(d) of the Act.  Yes o     No þ
 

Indicate by check mark whether the registrant (1) has filed all reports required to be filed by Section 13 or 15(d) of the Securities Exchange Act of 1934 during the
preceding 12 months (or for such shorter period that the registrant was required to file such reports), and (2) has been subject to such filing requirements for the past
90 days:  Yes þ     No o
 

Indicate by check mark if disclosure of delinquent filers pursuant to Item 405 of Regulation S-K is not contained herein, and will not be contained, to the best of
registrant’s knowledge, in definitive proxy or information statements incorporated by reference in Part III of this Form 10-K or any amendment to this Form 10-K.  þ
 

Indicate by check mark whether the registrant is a large accelerated filer, an accelerated filer, a non-accelerated filer, or a smaller reporting company. See the
definitions of “large accelerated filer,” “accelerated filer” and “smaller reporting company” in Rule 12b-2 of the Exchange Act. (Check one):
 

Large accelerated filer o Accelerated filer þ Non-accelerated filer o Smaller reporting company o
(Do not check if a smaller reporting company)

 

Indicate by check mark whether the registrant is a shell company (as defined in Rule 12b-2 of the Exchange Act).  Yes o     No þ
 

The aggregate market value of the voting stock held by non-affiliates of the registrant as of June 30, 2008 was approximately $540,327,000 (based on the last reported
sale price of $12.01 on June 30, 2008 on The NASDAQ Global Select Market).
 

The number of shares outstanding of the registrant’s common stock as of March 9, 2009 was approximately 46,942,000.
 

DOCUMENTS INCORPORATED BY REFERENCE
 

Parts of the Proxy Statement for the registrant’s 2009 Annual Meeting of Stockholders to be held June 4, 2009 are incorporated by reference in Part III of this Annual
Report on Form 10-K.
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ITEM 1B.  UNRESOLVED STAFF COMMENTS
 

Not applicable.

 

ITEM 2.  PROPERTIES
 

Our principal offices are located in a leased facility in San Jose, California that will expire in July 2014 and consist of approximately 110,000 square feet.
The facility is used by our administrative, sales, marketing, engineering, customer support and services departments. We also occupy other leased facilities in the
United States, including offices in New York, New York; Chicago, Illinois; Rockville, Maryland; Atlanta, Georgia and Austin, Texas, which are primarily used
for product development, sales and customer support. Leased facilities located in Europe and Asia Pacific are used primarily for engineering, sales, marketing,
customer support and services. These leased facilities expire at various times through July 2016.
 

We believe that our existing facilities, which have not been identified as in excess of our current and estimated future needs, are adequate for our current
needs. At December 31, 2008, we had accrued $2.0 million for excess facilities.

 

ITEM 3.  LEGAL PROCEEDINGS
 

Legal proceedings related to public offerings.
 

Beginning in 2001, we and certain of our officers and directors and certain investment banking firms were named as defendants in a securities class action
lawsuit brought in the Southern District of New York. This case is one of several hundred similar cases that have been consolidated into a single action in that
court. The case alleges misstatements and omissions concerning underwriting practices in connection with our public offerings. The plaintiff seeks damages in an
unspecified amount. In October 2002, our officers were dismissed without prejudice as defendants in the lawsuit. In February 2003, the District Court denied a
motion to dismiss by all parties. Although we believe that the plaintiffs’ claims have no merit, in July 2003, we decided to participate in a proposed settlement to
avoid the cost and distraction of continued litigation. A settlement proposal was preliminarily approved by the District Court. However, in December 2006, the
Court of Appeals reversed the District Court’s finding that six focus cases could be certified as class actions. In April 2007, the Court of Appeals denied the
plaintiffs’ petition for rehearing, but acknowledged that the District Court might certify a more limited class. At a June 2007 status conference, the District Court
terminated the proposed settlement as stipulated among the parties. In August 2007, plaintiffs filed an amended complaint in the six focus cases to test the
sufficiency of their allegations. On September 27, 2007, plaintiffs filed a motion for class certification in the six focus cases, which was withdrawn on
October 10, 2008. In November 2007, defendants in the focus cases filed a motion to dismiss the complaint for failure to state a claim, which the District Court
denied in March 2008. Plaintiffs, the issuer defendants (including Interwoven), the underwriter defendants, and the insurance carriers for the defendants, have
engaged in mediation and settlement negotiations. The parties have reached a settlement agreement in principle. As part of this tentative settlement, the
Company’s insurance carrier has agreed to assume our entire payment obligation under the terms of the settlement. Although the parties have reached a tentative
settlement agreement, there can be no guarantee that it will be finalized or receive approval from the District Court. If the tentative settlement is not implemented
and the litigation continues against us, we would continue to defend Interwoven vigorously. Any liability we incur in connection with this lawsuit could
materially harm its business and financial position and, even if we defend ourselves successfully, there is a risk that management’s distraction in dealing with this
lawsuit could harm its results. In addition, in October 2007, a lawsuit was filed in the United States District Court for the Western District of Washington by
Vanessa Simmonds, captioned Simmonds v. Bank of America Corp., No. 07-1585, alleging that the underwriters of our initial public offering violated
section 16(b) of the Securities Exchange Act of 1934, 15 U.S.C. section 78p(b), by engaging in short-swing trades, and seeks disgorgement to us of profits in
amounts to be proven at trial from the underwriters. In February 2008, Ms. Simmonds filed an amended complaint. The suit names Interwoven as a nominal
defendant, contains no claims against us, and seeks no relief from us. This lawsuit is one of more than fifty similar actions filed in the same court. On July 25,
2008, the underwriter defendants in the various actions filed a joint motion to dismiss the complaints for failure to state a claim. In addition, certain issuer
defendants in the various actions filed a joint motion to dismiss the complaints for failure to state a claim. The
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