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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
MARSHALL DIVISION

VERTICAL COMPUTER SYSTEMS, INC., Civil Action No. 2:10-CV-490 TIW

Plaintiff, Jury Trial Demanded

V.

INTERWOVEN, INC., LG ELECTRONICS
MOBILECOMM U.S.A., INC,, LG
ELECTRONICS, INC., SAMSUNG
ELECTRONICS CO., LTD., SAMSUNG
ELECTRONICS AMERICA, INC.,

Defendants.
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DEFENDANT INTERWOVEN, INC.’S REPLY IN SUPPORT OF ITS MOTION TO

STAY, DISMISS OR TRANSFER

Defendant Interwoven, Inc. (“Interwoven’) submits the following brief reply in support

of its Motion to Stay, Dismiss or Transfer.'

Plaintiff Vertical Computer Systems, Inc. (“Vertical”) filed its opposition to Interwoven’s
Motion to Stay, Dismiss or Transfer on January 27, 2011 (Docket Number 23). As highlighted
in Interwoven’s motion, Interwoven first filed a patent declaratory relief action against Vertical
on October 14, 2010 in the Northern District of California (Case Number 3:10-cv-04645-RS)
(Seeborg, J.) (“First Filed Action”). In response, Vertical filed a Motion to Dismiss or Transfer

the First Filed Action to this Court.

"In an effort to promote judicial economy and for the sake of brevity, Interwoven limits its
Reply to those issues that are directly relevant to the issues presented in its Motion to Transfer
(Docket Number 19). Interwoven disagrees with the unsupported characterizations in Vertical’s
opposition and reserves the right to address them if necessary.
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Following the January 20, 2011 hearing on Vertical’s motion to dismiss or transfer, Judge
Seeborg issued an order denying Vertical’s motion to transfer the First Filed Action following
an extensive analysis of the appropriate legal standards. Judge Seeborg’s Order considered the
first-to-file doctrine along with “the convenience and availability of witnesses, or absence of
jurisdiction over all necessary or desirable parties, or the possibility of consolidation with
related litigation, or considerations relating to the real party in interest.” (Docket Number 22,
Order, p. 4-5 citing, Elec. For Imaging v. Coyle, 394 F.3d 1341, 1348 (Fed. Cir. 2005)).
Interwoven filed a Request for Judicial Notice on January 27, 2011 informing the Court of
Judge Seeborg’s Order (Docket Number 22).

Unfortunately, despite Judge Seeborg’s Order maintaining the parties’ patent dispute in
the Northern District of California, Vertical continues to prosecute this action here.
Interwoven’s counsel requested that Vertical voluntarily dismiss its suit here since its
duplicative of the First Filed Action. Vertical’s counsel refused. In the First Filed Action, the
parties have engaged in a meet and confer regarding case scheduling in advance of the
upcoming case management hearing scheduled for March 24, 2011. In view of the foregoing,
Interwoven respectfully requests that this Court stay, dismiss, or transfer this case to the

Northern District of California.
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Dated: February 7, 2011 Respectfully submitted,

By:

PALOALTO 107057 (2K)

/s/ Bijal V. Vakil

Bijal V. Vakil

Robert Christopher Bunt

Texas Bar No. 00787165
Parker, Bunt & Ainsworth, P.C.
100 East Ferguson, Ste. 1114
Tyler, TX 75702

Telephone: 903.531.3535
Facsimile: 903.533.9687
Email: rcbunt@pbatyler.com

BIJAL V. VAKIL (admitted to EDTX)
(Cal. Bar No. 192878)
bvakil @ whitecase.com

SHAMITA D. ETIENNE-CUMMINGS (admitted to
EDTX) (Cal. Bar No. 202090)

WHITE & CASE LLP

5 Palo Alto Square, 9th Floor

3000 El Camino Real

Palo Alto, CA 94306

Telephone: 650.213.0300

Facsimile: 650.213.8158

Email: bvakil @whitecase.com

Email: setienne @ whitecase.com

ATTORNEYS FOR DEFENDANT
INTERWOVEN, INC.
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CERTIFICATE OF SERVICE
I hereby certify that all counsel of record who have consented to electronic service are
being served with a copy of this document via the Court’s CM/ECF system per Local Rule CV-
5(a)(3) on this 7th day of February 2011. Any other counsel of record will be served by first
class U.S. mail on this same date.

/s/ Bijal V. Vakil
Bijal V. Vakil
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