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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
MARSHALL DIVISION

ARCHER AND WHITE SALES INC.

Plaintiff, Civil Action No. 2:12¢v-572JRG

V.

HENRY SCHEIN, INC. ET AL,
Defendants

w W W W W W W W W

MEMORANDUM OPINION AND ORDER

Before the Court is Plaintiff's Motion for Reconsideration (Dkt. No. 45) of thgistiate
Judge’s Memorandum Order (Dkt. No. 44). Having fully considered the briefing errhtties’
arguments at the hearing on November 9, 2016, the Court finds that Plaintiff's Motiod bkoul
and hereby iISRANTED.

I. BACKGROUND
a. Factual Background

According tothe Complaint Raintiff Archer and White Sales (“Plaintiff’)s a distributor
of dental equipment that competes directly against Defendant Henry SakeifiSchein”)and
Company X (not named as a defendant in this actilantiff is allegedlyknown nationally
among dental professionals for its low prices and -higility service. (Compl. at 73chein is
alleged to be the largest distributor of dérdguipment in the United States. (Compl. at 5.)
Defendat DanaherCorporation (“Danaher”) is allegedly the largest manufacturer of dental
equipment in the United States. (Compl. at Bhe remaining defendants—Instrumentarium,

Dental Equipment LLC d/b/a Pelton & Crane, Dental Equipment LLC d/b/a DClpEwunt,
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KaVo, and Gendexare alleged to be whoHgwned subsidiaries of Danahewhich were
acquired by Danaher since 20@€ompl. at 47.) Danaher and these subsidiaries ameatimes
referred to herein as tliManufacturer Defendants

Plaintiff alleges thaSchein and Company X have conspired to fix pricestanefuse to
compete with each other the sale of dental equipment to dental professiof@Empl.at 1-2.)
Moreover, Faintiff alleges thatSchein and Company X have conspired wite Manufacturer
Defendantgo terminate and/or reduce Plaintiff's distribution territaryresponse télaintiff's
low prices. Compl. at 2.) Plaintiff claims that this termination constitutes an illegal boycott,
orchestrated by the Defendants to perpettericefixing agreemenandtheagreement not to
compete between Schein and CompanyCompl. at 2.Plaintiff furtherclaims that Danaher, as
the common supplier to all three horizontal competitors, knowingly participatéds illegal
boycott. (Compl. at 2.)

b. Procedural Background

On August 31, 2012, Plaintiff filed suit against Defendant Scheirttendlanufactusr
Defendantsallegingviolations of Section 1 of the Sherman Act, violations of Section 16 of the
Clayton Act, and violations of the Texas Free Enterprise and AntitrustS&cn after, o
September 26, 2012, the Manufacturer Defendants filed a Mot©artgel Arbitration and Stay
All Proceedings (Dkt. No. 10A few days later, Defendant Scheailso filed a Motion to Compel
Plaintiff to Arbitrate and to Stay Proceedings (Dkt. No. 14). After holding a lieannthesehe
Motions,the Magistrate Judgen May 28, 2013issued an Order granting both Motions, staying
the action pending arbitration of thssertedlaims, and directing the Parties to notify the Court

upon completion or abandonmenttloé arbitration proceg®kt. No. 49.



OnJune 10, 2013, Rintiff filed this Motion for Reconsideration of the Magistrate Judge’s
Order (Dkt. No. 45)Although Plaintiff styled itgiling as &Motion for Reconsideration,” the first
sentence of the Motion reads: “Plaint§fcher and White Sales, Inc. (‘Archgiobjectsto and
moves for reconsideration of the May 28, 2013, Memorandum Order.” (Dkt. No. 4} &ts
such, it was unclear whether Plaintiff intended to have the Magistrate JudgaderchbisOrder
or whether Plaintiff intended to file objections to the Order under Rule F4aing reviewed the
Motion in full, and noting that Plaintiff filed its Motion within fourteen days of the Magistrate
Judge’s Order, the Court finds that Plaintiff intended its Motion to be consideodjections to
the Magistrate Judge’Order, rather than as a Motion for thdagistrate ddge to reconsidehat
Order The Court now reviews the Motion accordingly.

I1.  STANDARD OF REVIEW

A party may fileobjections taamagistrde judge’s order regarding a nondispositive mxatt
within fourteen days of the order. Fed. R. Civ. Pro. 72@&)district judge may modify or set
aside any part of therder that is clearly erroneous or contrary to liy.
[11.  LEGAL STANDARD

Under the Federal Arbitration Act (“FAA”), an arbitration agreement thablves

interstate commerce is “valid, irrevocable, and enforceable, save uporreuctigas existt law

! The Fifth Circuit has yet to determine the appropriate standard fomagi@ magistrate judge’s ruling on motions
to compel arbitration.ee v. Plantation of Louisiana, L.L,Gl54 F. App’x 358, 360 (5th Cir. 2011) (“[W]nheechot
reach the question of whether a motion to compel arbitration is a dispositieedispositive motion for purposes of
the standard of review by the district judge of the magistrate ‘jsidgder?) Other courtshowever, have concluded
that a rulingon a motion to compel arbitration is a roispositive ruling.SeePowerShare, Inc. v. Syntel, In&697
F.3d 10, 1315 (1st Cir. 201Q)Virgin Islands Wate®& Power Auth. v. Gen. Elec. Ihtfnc., 561 F. App’x 131, 134
35 (3d Cir. 2014)Tige Boats, Inc. v. Interplastic CorpNo. 1:15CV-0114P-BL, 2015 WL 9268423, at?3 (N.D.
Tex. Dec. 21, 2015holding that the magistrate judge’s ruling compelling arbitrationveasdispositive where the
ruling stayed the case rather than dismissing the case peadiitgation). Moreover, when “review of a
non-dispositive motion by a district judge turns on a pure question of lawgtriatris plenary under the ‘contrary to
law’ branch of the Rule 72(a) standardyid thus there is no practical difference between review under Rule 72(a)’s
‘contrary to law’ standard and review under Rule 72(b)’s de novo standkaérShare597 F.3dat 15.



or in equity for the revocation of any contract.” 9 U.S.C.(8®L2).Sedion 3 of the FAA requires
courts to stay court proceedings pending arbitration for any issue coverad arpitration
agreement. 9 U.S.C. 8§ See also Hornbeck Offshore Corp. v. Coastal Carriers CO&1 F.2d
752, 754 (5th Cir. 1993).

At a highlevel, courts perform a twstep inquiry to determine whether to compel a party
to arbitrate.Dealer Computer Servs. v. Old Colony Motors, ,I@8 F.3d 884, 886 (5th Cir.
2009). Firsta court mustletermine whether the parties agreed to arbitratpaheular dispute
at issueld. See also Mitsubishi Motors Corp. v. Soler Chry$gmouth, Inc.473 U.S. 614, 626
(1985). If so, the court mushext determine whether any applicable federal statute or policy
renders the claims nonarbitrabl@ealer Computer Serys588 F.3d at 88an other words, the
court must determin@vhether legal constraints external to the parties’ agreement forechosed
arbitration of those claimsMitsubishi Motors 473 U.S. at 628Nith respect to the firshquiry,
there are tweeparateonsiderations: whether a valid agreement to arbisateeclaims exists
(contract formationand whether the dispus handalls within the terms of thatalid agreement
(contract interpretationPealer Computer Serys588 F.3d at 88an this case, the Parties do not
dispute that a valid agreement to arbitisieneset of claims existddowever the Parties dispute
whether that agreement covers the Plaintiff's claims in this case.

“Arbitration is a matter of contrattetween the parties, and a court cannot compel a party
to arbitrate unless the court determines the parties agreed to arbitrateptite dh questioi.
Pennzoil Exploration & Prod. Co. v. Ramco Energy 1189 F.3d 1061, 1064 (5th Cir. 1998he
FAA “does not require parties to arbitrate when they have not agreed to do so, nor doestit pre

parties who do agree to arbitrate from excluding certain claims from the dabjeé& arbitration



agreement.¥/olt Info. Scis.Inc. v. Bd. of Trustees of Leland Stanford Junior Ydi89 U.S. 468,
478 (1989)internal citation omitted).
a. TheQuestion of Arbitrability

Although in most circumstances the Supreme Court has recognized a liberalpfaliayri
of arbitration, the Court has “made clear that there is an exception to this gdleyuestion
whether the parties have submitted a particular dispute to admirae. the ‘question of
arbitrability,” is ‘an issue for judicial determination [u]nless the parties clearly andstekably
provide otherwise.”"Howsam v. Dean Witter Reynolds, [r&37 U.S. 79, 83 (2002first quoting
AT&T Technologies475 U.S.at 649 (emphasis addedihen quoting-irst Options of Chicago,
Inc. v. Kaplan 514 U.S. 938, 9441995). Although the Court’'s definition of “question of
arbitrability” is narrow, it includes “alisagreement about whether an arbitration clause in a
concedely binding contract applies to a particular type of controverddgiwsam 537 U.Sat 84
(citing AT&T TechnologiesA75 U.S. at 651-52

The Court has also explained that tigt as the arbitrability of the merits of a dispute
depends upon whether the parties agreed to arbitrate that dispute, so the question ‘who has the
primary power to decide arbitrabilitjurns upon what the parties agreed altoatmatter! First
Options 514 U.S.at 943 (internal citations omitted). As tquestions of arbitrability, the Court
applies a “strong proourt presumption as to the parties’ likely intettdwsam 537 U.S. at 86.
See also Oxford Health Plans LLC v. Sutte83 S. Ct. 2064, 2068 n.2 (201@joting that
guestions of arbitrability are “presumptively for courts to deciddduston Ref., L.P. v. United
Steel, Paper & Forestry, Rubber, Mf@65 F.3d 396, 408 (5th Cir. 2014)T] he law presumes

that courts have plenary power to decide the gateway question of a 'dispiiirability—i.e.,



‘whether [the parties] agreed to arbitrate the mgjitgquotingFirst Options 514 U.S. at 942)
Thus, the Court has held that “fugss the partiedearly and unmistakablgrovide otherwise, the
guestion of whether the parties agreed to arbitrate is to be decided by theaaiiie arbitratoft.
Howsam 537 U.S. at 865See alsd-irst Options 514 U.S. at 944'Courts should not assume that
the parties agreed to arbitradbitrability unless there islea[r] and unmistakabl[egvidence that
they did sd’) (quotingAT&T TechnologiesA75 U.S.at 649).
V. ANALYSIS

The arbitration clause at issue in this case is found in a Dealer Agreement beélteen
& Cran€ and Archer ad White Sales, dated October 4, 2007, which established Archer and
White Sales as a distributor of Pelton & Crane products. (Dkt. N&, #x. C.) The arbitration
clause states:

Disputes.This Agreement shall be governed by the laws of the State of North

Carolina.Any dispute arising under or related to this Agreement (except for actions

seeking injunctive relief and disputes related to trademarks, trade seavnétgror

intellectual propgy of Pelton & Crane) shall be resolved by binding arbitration in

accordance with the arbitration rules of the American Arbitration As8oni The

place of arbitration shallebin Charlotte, North Carolina.

Here, the Parties dispute whether they ajtearbitrateantitrust claimsAdditionally, the
Parties disagree as teho shouldmake that determinatienthe arbitrator othis Court.

Plaintiff argues that this action is unambiguously excluded from the arbitreltose
becausdhe clause expressgxcludes‘actions seeking injunctive reliefand it is not disputed

that Plaintiff seeks injunctive reliefDkt. No. 45, at 39.) Defendant responds by contending that

a claim for injunctive relief can be added to most lawsaitd Plaintiff should ndie able to evade

2 The same arbitration clause is found in Addendum 2 to the Marus Dealer Agtéeittethe name “Marus Dental”
substituted for “Pelton & Crane”) (Dkt. No. 46 Ex. D) and Addendum 2 to the DCI Equipment Dealer Agreement
(with the name “DCI Equipment” substituted for “Pelton & Crane kt(No. 461, Ex. E).



arbitration by merely asking for injunctive relief in addition to Plaintiffam for damagegDKkt.
No. 46, at 7.)According to Plaintiff,however, he fact that a plaintiff may put forth a claim for
damage# addition to a claim for injunctive relief is simply irrelevaamd the Court must give the
contract its plain and unambiguous mean(kt. No. 45,at 4) As such, Plaintiff objects to the
Magistrate Judge’s rulingn the grounds that it is contrary to the plain language darthigration
clause (Dkt. No. 45, at 4.Further,both sets oDefendantsargue that the Magistrate Judge
correctly held hat the questioof arbitrability should be determined by the arbitratather than
this Court.
a. Scope of Arbitration Clause

“[A] valid agreement to arbitrate applies ‘unless it can be said with positiverasstiat
[the] arbitration clause is not susceptible of an interpretation which would develidpute at
issue.” Pers. Sec. & Safety Sys. Inc. v. Motorola,l887 F.3d 388, 392 (5th Cir. 200@)uoting
Neal v. Hardee’s Food Sys., In®18 F.2d 34, 37 (5th Cir. 1990However, b determine the
scope of an arbitration agreemente”look first to whether the parties agreed to arbitrate a
dispute, not to general policy godlg.E.O.C. v. Waffle House, In&34 U.S. 279294 (2002)As
such, “[w]hile ambiguities in the language of the agreement should be resolved in favor of
arbitration,we do not override the clear intent of the parties, or reach a result inconsidtethiewit
plain text of the contract, simply because the policy favoring arbitration is ingait&Vaffle
House 534 U.S. at 294internal citation omitted). The FAAsfmply requires courts to enforce
privately negotiated agreements to arbitrate, like otheractstrin accordance with their terfhs

Volt Info. Scis., Inc489 U.Sat 478.



The Manufacturer Defendants argue that the only “sensible” constructioa arfbitration
clause would require arbitration of the present action. (Dkt. No. 46, &pegifically, the
Manufacturer Defendants argue that this dispute is “related to” the partieshagmt because the
rights Plaintiff seeks to vindicate weneated by the Dealer Agreemefidkt. No. 46, at 6.As to
the express exclusion of actions segkinjunctive relief, the Manufacturer Defendants argue that
Plaintiff's interpretation of the clause wouwthnificantly weakerthe arbitration clause and thus
cannot be correct. (Dkt. No. 46, at 7.) According to the Manufacturer Defendantlsy;, &1'pagre
inclusion of a boilerplate request for injunctive relief in a complaint others@sking a jury trial
for a damages claim” would suffice to remove an action from arbitration. Nokt46, at 7.) As
such, the Manufacturer Defendants propose another interpretation of that exgtes®n: that
the exclusion is intended to “allow[] a party to seek injunctive relief in coanticplarly where the
issue in dispute involves ‘trademarks, trade secrets or other intellectuattyropeto seek an
injunction in aid of arbitration or to enforce an arbitrator’s award.” (Dkt. No. 46, at 7.) Howeve
theseDefendants fail to provide arspbstantivdasis for readingto the Parties’ agreemesiich
significant limitations.

Defendant Schein adopts the Méamiurer Defendants’ argumen{®kt. No. 47, at 13.)
Schein &0 argues that Plaintiff's complaint fails to allege facts to support a claim fociiven
relief. (Dkt. No. 47, at 13.) Specifically, Schein lists the feBayfactors and argues that Plaih
failed to plead the “elements” of a claim for a preliminary or permanent ipun¢(Dkt. No. 47, at
13-14.) The Court will addregsch of the Defendantarguments in turn.

First, the Court need natffirmatively decide whether the present action falls witthe

clause whichindicates that any disputes “related to” the agreement must be arbitrated, as



ultimate questioturnson theclause’s express exclusiomhich excludes from arbitration “actions
seeking injunctive relief.”

Second, the phrase “exdegctions seeking injunctive relief” is clear on its faemny
action seeking injunctive relief is excluded from mandatory arbitration. tfffigimction seeks
injunctive relief. Applying the plain meaningof the clause, Plaintiff's action is excluded from
mandatory arbitration.

As Plaintiff noted in its Response to the Manufacturer Defendants’ Motion to Cohmpel, t
arbitration clause in the Dealer Agreemdifters fromthe standard arbitration clause suggested
by the American Arbitration AssociatiqhAAA ™). (Dkt. No. 21, at 6 (citing Dkt. No. 18, Ex.

B).) Specifically the clause’s exclusion of actions seeking injunctive rébedd trademark
disputes)s not part of the AAA’s suggested languaglee arbitratiorclause in this cass unique.
Such an intentinal drafting effortas opposed to dropping in standard language is worthy of the
Court’s notice.

Third, the ManufactureDefendants’ proposed interpretationtloé exclusionclausefails
based on the plain language of the clatssdf. ThoseDefendants argue that the exclusion covers
only intellectual property disputes or actions seeking injunctions in aid afedidoit However,no
textual basis existof reading the phrase “actions seeking injunctive relief” as “actions geekin
injunctive relief if such injunctions are in aid of arbitratioRurther, the clause @s not limit the
exclusion to actions seeking “only” injunctive religind the Court also declines to read that

limitation into the document.



A very similarclause was recently addressed by the Southern District of New York in
Frydman v. DiamondNo. 1:14-CV-8741.GHW, 2015 WL 5294790 (S.D.N.Y. Sept. 10, 2015)
The clause that excluded actions from arbitration in that case stated:

Should any dispute arise between the Parties which gives rise to injunctive or

equitable relief pursuant to the terms a$tAgreement, the Operating Agreements

or the Settlement Agreements, then notwithstanding anything else contained in

such agreementshe party initiating an action seeking injunctive or equitable

relief may at his/her/its election bring such action in eurt of competent

jurisdiction, and each of the other Parties hereby consent to same and shall not seek

to dismiss or move such action to arbitration or other adjudicaltbrat *2

(emphasis added).

The parties’ arguments in that case mirror the ragnts presented to this Court. There, the
plaintiff argued that the exception allowed the plaintiff to choose the forum chvwdibring any
action seeking injunctive reliefid. at *2. Meanwhile, the defendants argued that the clauas “
intended to be a narrow exception to the pdrtimead agreement to arbitrate, and that the
plaintiff s interpretation of[the clause]would render the partiesagreement to arbitrate
meaningless because any party could avoid arbitration by simply includmgpenofclaim of
injunctive or equitable relief in his complaihtd. at *6. There thedefendants alsargued that the
exclusion should be interpreted as “a standaidiof arbitratioh provision of the sort that allows a
party to an arbitration agreement to segli®ble or injunctive relief either to enforce an arbitral
award or to maintain the status quo pending arbitrdtidnat *6. The court in that case held that
the plain language excluded the plaintiff’'s action from arbitration bec#uselaintiff's ation

sought equitable relief. In reaching the same conclusion, this Court finds pershasrydman

Court’'semphasis on the plain language chaomes agreed tby the parties.

3 Although the court iFrydmanrelied on New York state law principles of contract interpretatiaimderscore the
supremacy of the plain languad¢orth Carolina law places the same emphasis on the plain meanimyds in
contract interpretatiotdnder North Carolina law, “whethe terms of a contract ‘are plain and unambiguous, there is

10



The Manufacturer Defendants’ argument that this reading of the claus# sutngtantially
weaken the arbitration clausenply cannot override the plain meaning of the words chosen by the
parties in their agreement. To put it concisely, the Court will natrite-the terms of the Parties’
agreement to accommodate a pattiotabl, the party that drafted the agreenfenthat could
have negotiated for more precise language. It is the duty of the courtmftoce privately
negotiated agreements to arbitrate, like other contracts, in accordane¢kewiterms. Volt Info.
Scis., hc, 489 U.Sat478 See also Prima Paint Corp. v. Flood & Conklin Mfg. C288 U.S.
395, 404n.12 (1967)(ncting tha the purpose of thedderal Arbitration Actwas “to make
arbitration agreements as enforceable as other contrattspt more s (emphasis added).

Finally, Defendant Schein’s argument that Plaintiff failed to “plead” iandar injunctive
relief alsofails. First, any argument that Plaintiff fedl to state a claim for relief should be raised
under Federal Rule of Civil Procedure There is no such motion before the Cokrirther the
factors articulated by the Supreme CourBay Inc. v. MercExchange, L.L,647 U.S. 388, 394
(2006, are not pleading requirementsather, they are factors that are to be considered and
carefully weighedy a courbefore a injunction shouldssue To put it simply, injunctive relief is
a remedy, not a cause of acti®@eePrompt Med. Sys., L.P. v. Allscriptsmisys Healthcare Sols.,
Inc., No. 6:10CV-71, 2011 WL 12863577, at *1 (E.D. Tex. Feb. 11, 20(bting that the
defendants in that case failed to provide any authority that an injunction must be pletdided wi

more specific factsSee also AT&T Techs., Inc. v. Commc’ns Workers of /#6.U.S. 643, 649

no room for construction. The contract is to be interpreted as writtergnd enforce[d] .. . as the parties have made
it."”” State v. Philip Morris USA Inc363 N.C. 623, 632, 685 S.E.2d 85, 91 (20@ig3t(quotingJones v. Casstevens
222 N.C. 411, 413, 23 S.E.2d 303, 305 (194®)n quotingNachovia Bank & Tr. Co. v. Westchester Fire Ins, Co.
276 N.C. 348, 354, 172 S.E.2d 518, 522 (1970)) (internal citations omitted).

* As Plaintiff noted in its Sureply to the Manufacturer Defendants’ Motion to Compel, the claussuet vgas drafted
by Pelton & Crane. (Dkt. No. 33, at 2.)

11



(1986) ([lIn deciding whether the parties hawagreed to submit a particular grievance to
arbitration, a court is not to rule on the potential merits of the underlying claims.”

Giventhe plain meaning of tHanguage chosen by the Parties, tate being nbasis for
reading significant limitatios into the express exclusion, the Court concludediibeg isin this
casea “positive assurance” thab reasonable interpretation of the arbitration clause would force
this action into arbitratiorSee Pers. Sec. & Safety $S¢8.7 F.3d at 392[A] valid agreement to
arbitrate applies ‘unless it can be said with positive assurance that filiegtem clause is not
susceptible of an interpretation which would cover the dispute at issguitting Neal v.
Hardee’s Food Sys., In918 F.2d 34, 37 (5th Cir. 1990)

b. The Question of Arbitrability

The Parties disagree as to who should determine the scope of the arbitratiomdiaigse i
case—the arbitrator or this CourfA general presumptioaxistsin favor of arbitrabilitybeing
decided by the Courgs “the law presumes that courts have plenary power to decide the gateway
guestion of a disput ‘arbitrability—i.e., ‘whether [the parties] agreed to arbitrate the mé&rits.
Houston Ref., L.P. v. United Steel, Paper & Forestry, Rulfy, 765 F.3d 396, 408 (5th Cir.
2014) (quotingrFirst Options 514 U.S. at 942). Thus, the Court concludes that the question of
arbitrability should not be sent to the arbitrator in these narrow circumstante® reasons: (1)
the Parties did not clearly and unmistakably agree to arbitrate the arbitrabdittions seeking
injunctive relief and (2)Defendants’ argument that Plaintiff's clasnfall within the scope of the
arbitration clause is wholly groundless. The Court addiresshese twandependentationales in

turn.

12



i. Clear and Unmistakable Evidence

Courts often find clear and unmistakable evidesfan agreement to arbitrate arbitrability
whenan agreement includes an express delegationision.See, e.g.Aviles v. Russell Stover
Candies, InG.559 F. App’'x 413, 415 (5th Cir. 2014) (holding that the delegation clause provided
clear and unmistakable evidence that the parties intended to arbitrate ditig)trédidelegation
provision is an ‘agree[ment] to arbitratgateway questons of “arbitrability,” such as ..
whether [the parties’] agreement covers a particular controveBguglas v. Regions Bank57
F.3d 460, 462 (5th Cir. 2014). There isexpresdelegation clause in the agreement before this
Court. NonethelessasSchein and th#anufacturer Defendants correctipte, the Fifth Circuit
has held that the adoption of tAAA rules to govern arbitration proceedings “presents clear and
unmistakable evidence that the parties agreedrbitrate arbitrability.”Cooper v. WestEnd
Capital Mgmt., L.L.G. 832 F.3d 534, 546 (5th Cir. 2016) (quotirRetrofac, Inc. v.
DynMcDermott Petroleum OperationsCao, 687 F.3d 671, 675 (5th Cir. 20)2)As such,
Defendants rely oRetrofacto argue thathe Magistrate Judge correctly decided to refer the case
to an arbitrator to determine arbitrabilinased on the Parties incorporation of the AAA rules
(Dkt. No. 46, at 1; Dkt. No. 47, at 13.)

As Plaintiff noted during its oral argument, the arbitration clausBetrofacdid not
contain any exclusions. Rather, it veastandardbroad arbitration claus®laintiff alsoargues that
unlike the arbitration clause Retrofag the arbitration claweshere “cabins application of the AAA
rules to disputes ‘arising under or related to’ the Agreement thabgeetions seeking injunctive
relief’ or ‘disputes relating to trademarks, trade secrets or other intellgroperty of Pelton &

Crane?” (Dkt. No. 48, at 1 (emphasis addedh)other words, according to Plaintiff, the clause

13



represents an agreement that the AAA rules would govern only when the dispuadfaidvithin
theexpressly excluded categoridhis Court finds such argument tovkeamerit.

Although Plaintiff's argument at #t blushappears circular, the logic of Plaintiff's
argument holds trugiven the exclusiorexpressly set forth by the Partidor exampleif the
present action fetbutsideof theclause’sexpress exclusion, any questions as to arbitrabdity, (
whether a particular cause of action “arises out of or relates to” the agreemend) lveosént
promptly to the arbitrator. That is not the case here, where the present atdisgquatelywithin
the terms of an express cawet Indeed, it would beenseless to havke AAA rulesapply to
proceedings that are nasubject toarbitration. As such, there is no reason to believe that
incorporation of the AAA rules, including t#AA rule that delegates the question of arbitrability
to the arbitratgrshould indicatea clear and unmistakabl@tentionthat the parties agreed to
arbitrate the question of arbitrability thesecircumstances-when a action falls squarely within
theclause excludin@ctionslike this from arbitrationSee James & Jackson, LLC v. Willie Gary,
LLC, 906 A.2d 76, 81 (Del. 2006addressing a broad arbitration clause that contarctause
allowing injunctive relief to be pursued in court and holding thairi¢g this arbitration clause
does not generally fer all controversies to arbitration, the federal majority rule does not apply,
and something other than the incorporation of the AAA rules would be needed to establish tha
parties intended to submit arbitrability questions to an arbitrafeniphass added).

ii. The “Wholly Groundless” Exception

Even if this Court were to find that the adoption of the AAA rdesstitutedclear and
unmistakable evidence that the Parties agreed to arbitraspuéstion of arbitrability in these

unique circumstancestecent guidance from the Fifth Circuit indicates that narrow

14



circumstances, abart shoulchonethelesdetermine arbitrabilityvherea defendant’eargument in
favor of arbitrability is “wholly groundlessDouglas 757 F.3d at 4634 In Douglas the Fifth
Circuit addressed whether the question of arbitrabihiyud be sent to the arbitratdd. at 462.
The arbitration clause at issua that casedefined the “disputes” that would be subject to
arbitration as includingthe validity, enforceabty, or scope of this Arbitration provision.fd. at
462. Despite the existencearfexpress delegation clausethe arbitration agreemefwhich does
not exist here)the Fifth Circuit held that theguestion of arbitrability need not be sent to
arbitration Id. at 462—-63.

The Circuit held that “[the law of this circuit does not require all claims to be sent to
gateway arbitration merely becaubkere is a delegation provisiond. at 463. Inits analysisthe
Fifth Circuitrelied ona test established by the Federal Circuit, a test that “most accurately reflects
the law—that what must be arbitrated is a matter of the parties’ intehtat 464> The Federal
Circuit’s test involves two steps() did theparties tinmistakably intend to delegate the power to
decide arbitrability to an arbitratorand if so, (2) is the assertion of arbitrabilityholly
groundless! Agere Sys., Inc. v. Samsung Elecs, 660 F.3d 337, 340 (5th Cir. 200@juoting
Qualcomm Inc. v. Nokia Corpd66F.3d 1366, 1371 (Fed. Cir. 2006)). Applied “the ‘wholly
groundlessinquiry ‘necessarily requires the courts to examine and, to a limited extesirueon
the underlying agreement.Douglas 757 F.3d at 468quotinginterDigital Commc’'ns, LLC v.
Int'l Trade Commm, 718 F.3d 1336, 13487 (Fed.Cir. 2013), vacated on other ground84

S.Ct. 1876 (2014) (vacating on mootness grounds)).

®> Though cited with approvalt is unclear whether the Fifth Circuit has expressly adoptedréderal Circuits
“wholly groundless” testRegardless, even if that test has not been adopted by the Fifth @sdigcusseith Section
IV.b.i abovethe Court finds that there is not clear and unmistakable evidence that tles Péended to sentthe
guestion of arbitraibty to an arbitrator because the adoption of the AAA rules in this case apgye® onatters
subject to arbitratior—not to thosahat are expressly excluded from arbitration.

15



In so holding, theFifth Circuit emphasizedhat to hold otherwise would require the
plaintiff to go to an arbitrator merely to have the arbitrator “flatly” explain tiw claim did not
fall within the scope of the agreemant promptly send plaintiff back to coubouglas 757 F.3d
at463.The Circuit noted the absurdity of suclpeocess:

When [plaintiff] signed the arbitration agreement containing a delegation

provision, did she intend to go through the rigmaroles of arbitration just so the

arbitrator can tell her in the first instance that blaim has nothing whatsoever to

do with her arbitration agreement, and she should now feel free to file in federal

court? Obviously notd. at 464.

The sameainequivocalesponse from the arbitrator woylct as readilpccur here, where
the plain lmguage of the clausmarves out anéxcludes the action brought Hyis Plaintiff. As
discussedbove inSectionlV.a, Defendants’ argument that this actmeekinginjunctive relief
should be referred to arbitration is wholly without merit based on the pdnguage of the
arbitration clauséself. As a resultthe Court finds that even if the inclusion of the AAA rules for
disputes not carved out by the Part@sh languages held to beclear and unmistakable evidence
that the partiegenerallyagreed to arbitratine question of arbitrabilityDefendants’ assertion that
this particularaction should be arbitrated is “wholly groundlegsdditionally, giventhe clarity of
the arbitration provisiodiscussed above, it would be senseless to refer the issue @Etalibytto
the arbitrator, only to have the arbitrator read the plain language of the clauberasehd the
Parties back to this Court.

The Court recognizes that the “wholly groundless” exceptiddouglasshould be used
only in “exceptional” circumstams, and the Court does not seek to expand that narrow exception

by applying it in this cas&eeKubala v. Supreme Prod. Servs., &30 F.3d 199, 208.1 (5th

Cir. 2016)(“Such cases are exceptional, and the rulBonglasis not a license for the cduio
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prejudge arbitrability disputes more properly left to the arbitrator pursaanvalid delegation
clause. So long as there ig@#ausible’argument that the arbitration agreement requires the merits
of the claim to be arbitrated, a delegation ahaisseffective to divest the court of its ordinary
power to decide arbitrability)’ However, given therecisefacts of this case-that there is no
express delegatioaf arbitrability, but simplythe adoption of the AAA rules for disputes not
excluded fromarbitration—and giverthatthe plain meaning of the language at issue leSehsin
and the ManufactureDefendantswith no plausible argument thatishaction falls within the
narrowed parameters of those disputes subject to arbitrafiphcation othe Douglasexception
is appropriate in thiparticularcase.
c. Equitable Estoppé

Having contuded that this action falls within the express exclusion contained in the
parties’ arbitration clausand that this action is not subject to mandatory arbitration, the Court
need not decide, and does not reach, the questiaether the third parties to the arbitration
clause in this casganenforcesucharbitration clause

V. CONCLUSION

For the foregoing reasons, the Magistrate Judge’s Order should be and hereby is
REVERSED. It is thereforeORDERED that the Magistrate Judge’s Order (Dkt. No. 44) is
herebyVACATED. Accordingly,the Motions to Compel Arbitratiofiled by DefendantSchein
and the Manufacturer Defendarsiee DENIED, and the stay previously entered in this case is
herebyL | FTED.

The trial date for this action is edyy set forFebruary 5, 2018and the prerial hearing

date is set fodanuary 8, 2018Accordingly, the Parties a@RDERED to meet and confer and
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thereafternointly submit a proposed Docket Control Order to the Court within 14 days of this

Order based on the above trial and pia-dates

So ORDERED and SIGNED this 7th day of December, 2016.

RODNEY GILéEirRAP
UNITED STATES DISTRICT JUDGE
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