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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
MARSHALL DIVISION
FORREST L. SHAW
Plaintiff,
V. CASE NO. 212-CV-00797JRG

ZURICH AMERICAN INSURANCE CO,,

Defendant.
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MEMORANDUM OPINION AND ORDER

Before the Court are Plaintif Motion to Compel (Dkt. No. 43), filed May 12, 2014, and
Defendants Motion for Protective Order (Dkt. No. 52), filed June 3, 2014. PlaiRtffest L.
Shaw (Shaw) seeks to compel Defendant to produce certain docnaemd answer certain
interrogatories; Deferaht Zurich American Insurance Comparty (frich”) asks the Court to
limit discoveryin this case pursuant to Ferdl Rule of Civil Procedure26(b)(2)(CJiii). For the
reasons set forth below, the Court finds that Plaistiffiotion (Dkt. No. 43) should be
GRANTED IN PART AND DENIED IN PART and that Defendatd Motion (Dkt. No. 52)
should beDENIED.

l. BACKGROUND

Thisis a diversityaction concerning Zuricts decision to deny benefits allegedly owed to
Shaw under an insurance polisgued by Zurich t&haws former employerShaw alleges that,
while working as a commercial truck driver, he was involved in an acciderieig0a0, and that

this accidat resulted in serious and disabling injuri&aw allegeghat Zurich failed to pay
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benefits that were owed to hirBhaws Complaint brings suit, not only for breach of contract
under Texas common law, but also for violations of the Texas InsuranceSeae alleges that
his benefits were denied in bad faith and that Zuricbvkngly violated the Texas Insurance
Code, and seeks exemplary damages.

Il. LEGAL STANDARDS

Sitting in divesity, federal courts* apply state substantive law and federal procedural
law.” Hannav. Plumer, 380 U.S. 460, 465 (1965Although tderal lawgenerallylooksto state
law for gudance on questions of privilege, the federal work product doctrine is“poivdege”
within the meaning of Federal Rule of Evidence 5i1d as such is a matter of federal.|Sae,

e.g., United Coal Cos. V. Powell Const. Co., 839 F.2d 958, 966 (3d. Cir. 198&\lied Irish
Banks v. Bank of America, N.A., 240 F.R.D. 96, 105 (S.D.N.Y. 2007Mhe federal work product
doctrine provides that a party is not entitled to obtain discoverylafuments prepared in
anticipation of litigatioh by “another party or its representatiabsent a showing of substantial
need and undue hardship to the party seeking discovery. Fed. R. Civ. 8)26(b)

Under Federal Rule of Civil Procedure 26(b), partiemy obtain discovery regarding
any nonprivileged matter that is relevant to any partyaim or defensé Relevant information
“need not be admissible at the trial if the discovery appears reasoniablgted to lead to the
disaovery of admissible evideer” Id. A court must limit discovery ifthe burden or expense of
the proposed discovery outweighs its likely benefit, considering the needs of thethease
amount in controversy, the partigssources, the importance of the issues at stake in the action,

and the importance of the discovery in resuivihe issues.ld.



1. ANALYSIS
1. Zurich’s Claims of Privilege

Plaintiff first seeks discovery of certain documents from Zusitblaims file' relating to
this case. Zurich claims work productijilege over four documents: thréeomputer note
entrie$ regarding‘plan of actiofi and “file managemeritentered on December 11 and 12, 2012
(the daybefore Zurich issued its denial of SHawlaim); and oné&0-day Supervisory Review
regarding plan of actidrprepared on October 17, 2012.

Zurich argues that its December notes were prepared in anticipation atfditigon the
eve of its denial of benefits to Mr. Shaw. Shaw argues that Zurich could not lasomaby
anticipated litigation before he filed suHowever,”[p]rudent parties anticipate litigation, and
begin preparation prior to the time suit is formally commenced. Thus the test shauiethe,
in light of the nature of the document and the factual situation in the particular locase, t
document can fairly & said to have been prepared or obtained because of the prospect of
litigation.” 8 CHARLES ALAN WRIGHT & ARTHUR R. MILLER, FEDERAL PRACTICE AND
PROCEDURES 2024(3d ed.2014);accord, e.g., Raso v. CMC Equipment Rental, Inc., 154 F.R.D.
126, 12829 (E.D. Pa. 1994)lt seems likely that Zurich, an insurance company, anticipated
litigation from its denial of benefits; indeed, the timing of iébrs computer notes suggests that
the notes relatdirectly to the potential for litigation. Accordinglythe Court finds that Zurich
properly withheld documentabeledZAIC 25 in its privilege logoecause those documents are

subject to work product protection.

Zurich does not mention its 9fay supervisoryeview in its responsive briefing. The

supervisory reviewvas preparedearly two months before Zuriatenied Sha¥s claim. There is



no evidence that the supervisory review was prepared specificallytioipation of litigation
rather than irthe course of Zuricls dayto-day businessThe work product doctrine does not
protect such material§ee, e.g., Allied Irish Banks, 240 F.R.D. at 106. Accordingly, the Court
finds that withheld document ZAIC 186 was not properly subject to a claim of product

protection and must be produced to the plaintiff.

2. Withheld Reserve Information

Zurich has redacted from its productions information respecting the amount of money it
has held in reserve for Mr. Shavclaims. Though its objections to Shasvrequest for
production cite“relevancy and “confidentiality’ objections, relevance is the only ground for
objection set forth in Zuricls briefing. Zurich argues that the amount of money Zurich holds in
reserve for a case has no relevance to the question of wHetieh did or did not properly deny
Shaws claim.This argument, however, fails to address Skaslaims for punitive damages and
for knowing violatiors of the insurance codeparticularly with respect to settlement. Without
resolving questions about the final admissibility of evidence, it should be clediheéhatistence
and amant of Zurichs reserve in this case may reasonably be expected to be relevant to, at a
minimum, (a) whether Zurich denied Shasvclaims in good faithand (b) whether itfailed to
engage in a good faith attempt to settle Mr. Skaslaimsin accordance witfex. INS. CODE §
541.060.See U.S Fire Ins. Co. v. Bunge North Am,, Inc., No. 052192JWL-DJW, 2007 WL
1531846 (D. KanMay 25,2007).The Court finds that information about Zuristreserves is

relevant and discoverable and was improperly withheld.



3. Information Regarding Independent Medical Examiners

Shaw regests informatiorregarding Zurichs past employment of thevo Independent
Medical Examiners it hired to review Shaaclaims. Zurich requests, for each case in which
Zurich hashired either examiner, details concerning the amounts claimed, the amounts paid and
denied, the ba&s for denying payment, and assorted administrative defdibsy also requests
documentation of amounts paid to said examingesich argues that its treatment other
claimants is irrelevant to its treatment $haws claim. Shaw, however, alleges that Zurich
deliberately hired its twexaminers becauseknew that they could be relied upon to arbitrarily
and artificially deflate Shaw claim. Such deliberate usd purportedly “independent”
examiners ascover would in fact demonstrate bad faith on the part of Zurich, and Zarich
history with is medical examiners is clearly relevant to Slsaglaim.The Courtnotes that the
information Shaw requests would not be overly burdensomeufioctZto gather, witlthe caveat
that Zurich need not explain in detalil itsasons foany denials of claims-a smple lising and
identificationof the reasons for denial will suffice.

4. Defendants Affirmative Defenses

Shaw requests that the Court compel a more complete response to his third intefrogatory
which requestshat Zurich state the factual basis of each affirmative defense and that Zurich
identify any evidence to be offered at trial andnesses who will testify in support of the
affirmative defense. Zurich response to this interrogatory merely refers Shaw to Zarich
answer and states thawitnesses and exhibits will be identified in accordance with the Federal
Rules of Civil Procedure and the Gts Docket Control Order.”

Interrogatorieseeking‘an opinion or contention that relates to fact or the application of

law to fact are explicitly condoned by Federal Rule of Civil Procedure 33(aj{Byiously,
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Zurich need not commit itself to a completarshalingof all of its evidence before trial, but
Shaw is within his rights to insist on a reasonable narrative description ch’Zducbntentions
and the basis thereof. In its briefing, Zurich makes no mention of this issue andtrase
reason why it cannot provide such a narrative immediately.
5. Itemizations of Zurich’s Claims and Benefits

Shaw requests that Zurich produtetaled itemizations of claims, bills, and expenses
related to Shaig case. Zurich responds that it has produced Shemtire case file as it is kept
in its ordinary course of busineard is not obligated to undertake a further effort to summarize
or organize this information for Shasvbenefit. In this respect, Zurich is correct. Fed. R. Civ. P.
34(b)(2YE)().

6. Zurich’s Personnel Files

Shaw next requests that Zurich prodtiaecomplete copyof the personnel file of certain
individuals participating in Zuricls decision to deny Shasvclaims. Zurich first argues that this
information is irrelevant, but agawverlools the files potential relevance to Shasvclaims of
bad faith. Shaw alleges that Zurich deliberately denies legitimate insuckmms as a matter of
course, and suca policy might well make itself evident in patterns of discipline or evaluation
contained in Zurich employegsersonnel files.

Zurich also claims that material in its employed#es is “confidential, pivileged
employment informatichin which its employees have a protected privacy intezestch cites
to many district courts which have held that complete disclosure of personnel sfiles i
unwarranted. fiese caseseem to be premised on the notion thatotecting individuad’

expectations of privacy and/or promoting free communication of candid evaluations and



criticisms within an organizatiowas stong enough tdimit liberal pretrial discovery. Sabilus
v. Haynsworth, Baldwin, Johnson and Greaves, P.A., 144 F.R.D. 258, 266 (E.D. Pa. 1992).

Zurich's employees should not have to worry that information regarding, for instance,
health problems or interpersonal conflicts widl beedlessly disclosed, even underatgetive
order. However, this privacy interest should not trump information that is cledeyant to
Shaws case. The Court finds that Zurich must produce any document fr@emedguested
personnel fileshavingto dodirecly with Zurich employeésacceptance or denial of claims of
any kind. This criterion is to be read broadly, and shall include, for example, evaduditan
employeés aggregated claims paid or deniedailacterizations of an employeeattitude with
respect to questionable claimsr records of bonuses tied to claim handlikigwever,Zurich
may withholdall other pesonnel information ot specifically described above, including but not
limited to employees financial account data or health information. Zurich shall prepace
servea privilege log describing any documents withheld fromribagiest.

7. Zurich’s Policies and Procedures Manual

Shaw requests production of a set of policies and procerklatisig to claim processing
and referral of claims to an independent medical examifeese poli@s bear directly on
Shaws claim of bad faith denial of bentsfi Zurich appears to contend that its policies are
protected by Texas trade secret law.

As noted above, federal courts rely on slate to decide questions of privilege. The
Texas Rules of Evidence state clearly tteaperson has a privilege . . . to refuse to disclose
trade secret owned by the person, if the allowance of the privilege will not tend &actvaad
or otherwise work ijustice” Tex. R. Evid. 507A trade secret isrbadly defined as “formula,

pattern, device or compilation of information used in a business, which gives the owner an
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opportunity to obtain an advantage over his competitors who do not know or’ ugepie Tee

Golf, Inc. v. Nike, Inc., 485 F.3d 253, 261 (5th Cir. 200{uotingTaco Cabana Intern. v. Two

Pesos, Inc., 932 F.2d 1113, 1123 (5th Cir. 1991).would be easy to read this definition as
protecting, not only information that derives vaue from secrecy, but also information that
would harm the owner if disclosedThis is what Zurich is claimop here. Essentially, Zurich
benefits from nondisclosure of its poésiand procedures because, to the extent that its practices

areunknownto its competition, its competitors are less able t& se¢ an advantage.

The Courts standard protective order (which, the Court notes, the parties have not yet
protects against ordinary disclosures timght harm a partyTrade secret protection, however,
exists to protect information that is valuabldy if it is kept secret—classically, recipes or algorithms
Zurich has not made a case for wthe underlyingralue of its claims processing policies and procedur:
depends on their being unavailable to it®mpetitors.Shaws discovery request is inherently based on
the assertion that allowing th@rivilege would conceal fraudulent or unjust condéatcordingly, Zurich

is wrong to withholdts policies and procedures manual on the basis of trade secret privilege.

8. Zurich’'sDisclaimers

Shaw also asks the Court‘teemove all language of Defendamtesponses asubject to
and without waiving the foregoing objections and privilegeShaw fears that this language
gives Zurich some additional right to amend discovery or introduce documents at trial beyond
the bounds of the Federal Rules of Civil Procedure. Zurich has not, thus far, altéonassert

that its objections make the FeddRalles inapplicable. As such, @ontroversy on this matter is



currently ripe for judicial interventionand the Court properly elects to take no action at this
time. However, as general guidance to the parties, the Court dogsneoally allow broad and
general qualifiers to work a surprise on an opposing party in contravention leédeeal Rules
of Civil Procedure.
9. Zurich’s Request for a Protective Order

To the extent that Zurich presents the Court with a request for a protective order on the
basis of grounds other than its oppiosi to Shaws motion to compel, the Coufinds such a
request proper and will enter its standard protective order separately but cohcuntangntry
of this Order. Such protective order shall not limit the effect of the Gorulings herein. Any
changes or adjustments to the Cmurstandard protective order may be resolved through a
subsequent motion tendered to the Court.

V. CONCLUSION

In accordance with the reasoning set forth abbivéS HEREBY ORDERED that:

1. Zurich shall produce unredacted versions of previously widhie redacted
documents labeled ZAlIQ9-541, as set forth in Zuri¢h Privilege Log for Shaws
First Request for Production;

2. Zurich shall respond to ShéasvFirst Interrogatory No. 1 and Second Request for
Production No. 8, in compliance with instructions set forth in Section3)J19{ this
Order,

3. Zurich shall respond to Shasv First Interrogatory No3, in compliance with
instructions set forth in Section (ll1)(4f this Order;

4. Zurich shall respond to Sh&svSecond Request for Productiddo. 7, in compliance

with instructions set forth in Section (l1§) of this Order;
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5. Zurich shall respond to Shas\Second Request for Productibies. 11, 12, and 13
compliance with instructions set forth in Section (M))6f this Order;
Shaws mation to compel (Dkt. No. 43) iIBENIED in all respects other than those noted above

Zurich's motion for a protective order (Dkt. No. 52)GRANTED, as specified above.

So ORDERED and SIGNED this 26th day of June, 2014.

EETART

RODNEY GILS;j RAP
UNITED STATES DISTRICT JUDGE
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