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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
MARSHALL DIVISION

MOBILE TELECOMMUNICATIONS §
TECHNOLOGIES, LLC, §
y Plaintiff, g Case No. 2:12-cv-832-JRG-RSP
SPRINT NEXTEL CORPORATION, g (Lead Case)
Defendant. 8
V. 8
SAMSUNG TELECOMMUNICATIONS  § _
AMERICA. LLC. 5 Case No. 2:13-cv-259-JRG-RSP
Defendant. 8
V. 8
APPLE INC., 8 Case No. 2:13-cv-258-JRG-RSP
Defendant. [3)
8

MEMORANDUM ORDER

Before the Court is Defendant Samsung's Motion to Exclude the Opinions and
Testimony of MTEL's Damages Expert, W& Bratic (Dkt.257, the “Motion”).

APPLICABLE LAW

An expert witness may provide opinion testimadairfi{a) the expert’s scientific, technical,
or other specialized knowledge will help théetrof fact to understand the evidence or to
determine a fact in issue; (the testimony is based on sufficidatts or data; (c) the testimony
is the product of reliable principles and hads; and (d) the expenas reliably applied the
principles and methods to the faofghe case.” Fed. R. Evid. 702.

Rule 702 requires a district court to makereliminary determination, when requested,

as to whether the requirements of the rule are satisfied with regard to a particular expert’s
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proposed testimonySee Kumho Tire Co. v. Carmichael, 526 U.S. 137, 149 (1999Daubert v.
Merrell Dow Pharm., Inc.,, 509 U.S. 579, 592-93 (1993). Districburts are accorded broad
discretion in making Rule 702 deteinations of admissibility. Kumho Tire, 526 U.S. at 152
(“the trial judge must have considerable leewageciding in a particular case how to go about
determining whether particular expert testimasyreliable”). Although the Fifth Circuit and
other courts have identified vatis factors that the districoert may consider in determining
whether an expert’s testimony should be admittegl nidture of the facterthat are appropriate
for the court to consider is dictated by th&mute inquiry—whether # expert’s testimony is
sufficiently reliable and relevant to be helpfulthe finder of fact and thus to warrant admission
at trial. United Satesv. Valencia, 600 F.3d 389, 424 (5th Cir. 2010).

Importantly, in a jury trial séing, the Court’s role undeDaubert is not to weigh the
expert testimony to the point of supplanting the jury’s fact-finding roktead, the Court’s role
is limited to that of a gatekeeper, ensuring tiha&t evidence in dispute is at least sufficiently
reliable and relevant to the issue before the floay it is appropriate for the jury’s consideration.
See Micro Chem., Inc. v. Lextron, Inc., 317 F.3d 1387, 1391-92 (Fed. Cir. 2003) (applying Fifth
Circuit law) (“When, as here, the parties’ expedly on conflicting sets ofacts, it is not the
role of the trial court to evahte the correctness of facts urigiag one expert’'s testimony.”);
Pipitone v. Biomatrix, Inc., 288 F.3d 239, 249-50 (5th Cir. 2002) (“[t]he trial court’s role as
gatekeeper [under Daubert] ot intended to serve as aplacement for the adversary
system.’ ... Thus, while exercising its roleaagate-keeper, a trial court must take care not to
transform aDaubert hearing into a trial on the meritsguoting Fed. R. Evid. 702 advisory
committee note). As the Supreme Court explainddaubert, 509 U.S. at 596, “Vigorous cross-

examination, presentation of contrary eviderang] careful instructiomn the burden of proof



are the traditional and appropriate meansattéicking shaky but admissible evidenceSee
Mathis v. Exxon Corp., 302 F.3d 448, 461 (5th Cir. 2002).

DISCUSSION
Mr. Bratic’s Opinions Regarding the ‘946 Patent

Samsung challenges Mr. Bratic’'s “cost savingsalysis with regard to the ‘946 patent
on two bases. Samsung first claims that MrtiBrancorrectly described the resulting benefits
of the accused feature” and that “Mr. Bratic cedes that he bases bisinion on user savings
that are only realized when additional dataas requested.” (Mot. &-6.) Samsung contends
this is improper because “the purported benisfithe ability to requs retransmission of a
portion of a message instead of the entire messagd,that Mr. Bratic “alculates data savings
based on the unsound assumption that usees request retransmissionDkt. 360 at 1-2.) But
MTEL'’s infringement theory is tt it is not the request for ratrismission itself that is the
benefit of claim 1 of the946 patent. Instead, MTEL contentttat allowing the user theption
of whether or not to retransmitetldata is the benefit of the ‘9f@tent and that doing so results
in the data savings relied upon by Mr. Bratic. The Court dessgwith Samsung’s claim that
“[the] data savings bears nmrnection to the purported benefitd the ‘946 patent,” and
accordingly rejects its challenge on this ground.

Although it does not reiteratesiposition in its reply, Samsung’s Motion also challenged
Mr. Bratic assigning value to data savingspiart because “many users have unlimited data
plans.” (Mot. at 6-7.) Samsung claims that “[w]ithlimited data plans, there is no cost savings
associated with data transmission, reimdpthe 2.95GB estimate meaninglessd.) This strikes
the Court as flatly incorrect. Surely, Samsung duascontend in this case that data use by an
end user does not camwith it accompanying cost to the dar, which is — in virtually every

circumstance with which this Court is aware and is present in the record — passed on to the
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consumer. Some of those plans may call for “unlidiigata use, but as MBratic contends and
Samsung well knows, those plans are pridebed on a certain presumed amount of
consumption. To the extent that Samsung bedigliat the existence of those plans undermines
MTEL’s damages model in this case, Samsungeis fo vigorously cross-examine Mr. Bratic on
that basis.

Mr. Bratic’s Opinions Regarding the '506 Patent

Samsung initially challenges Mr. Bratic’s detémation of a royalty rate based on the
price of third-party apptiations on three bases.

Samsung first alleges that Mr. Bratic’'s imedology is flawed because the applications
“are not ‘representative of the larger group of [dgpmn which they are selected.” (Mot. at 7,
see also Mot. at 11-13.) Samsung cités re Chevron USA, Inc., 109 F.3d 1016, 1020 (5th Cir.
1997) in support of its challenge, but the Court observestieaton is inapposite and bears no
similarity to the record in this caseseg, e.g., Dkt. 305 at 6-7.) Thus, Samsung fails to cite a
single case to support its propawmitithat Mr. Bratic must “analgz what constitutes the full
universe of relevant apps.” @ at 8.) The Court observesathSamsung does not dispute the
comparability of the applications Mr. Bratic doeely upon in his analysis, but only challenges
the fact that Mr. Bratic's selection of digations is “non-random” and that the selected
applications may not be “repregative of all relevant apps(Mot. at 8.) Notably, Samsung’s
own expert, when conducting a similar analysis sdu& appear to have chosen random samples
or analyzed the entire universé relevant applications. It isot clear to the Court why Mr.
Bratic should be required conduct a “random” skmgpof apps, or a reew of “all relevant
applications” (a virtually infinite universe, dep#ing on how it is defined), given that the stated

goal of his analysis was to seeldt, select, and analyze a nwnlof comparable applications.



Samsung has failed to show that Mratic’s analysis oEomparable applicationis so flawed in
methodology that it would not be helpful to the jury.

Samsung also presents a number of othédltertgges in passing, the first of which is that
“Mr. Bratic’s opinion is furthelflawed because it assumes that 100 percent of the app’s price is
an appropriate proxy for the markedlue of the patented featuréMot. at 9.) Mr. Bratic’s
analysis uses applications thTEL alleges derive their valuedm patented features that are
also found in Samsung’s products. In this way, Bratic’'s analysis is based on the factual
contention that those applications primarily dertheir value from a single disparate feature
(emoji functionality, templated calendar, etdt)is unclear to theCourt how Samsung would
propose that further apportionment could be maffean application tat Mr. Bratic and Dr.
Nettleton contend derives its value from a single patented feature. The Court finds that Mr.
Bratic has appropriately apportioned the valuegithe factual contewins underpinning of Mr.
Bratic’'s and Dr. Nettleton’s conclusions. n&ung obviously disagrees with those factual
contentions, but has pointed to nothing in Mrat8r's testimony that cannot be addressed by
vigorous cross-examinatioMathis v. Exxon Corp., 302 F.3d 448, 461 (5th Cir. 2002). Samsung
also briefly challenges Mr. Briats reliance on Dr. Nettleton. (Mot 9.) But it is undisputed
that Mr. Bratic is not a techeal expert, and the Court obsentbat his reliance on a technical
expert is both raine and unobjectionable \g@n that Samsung had the opportunity to depose
both Mr. Bratic and Dr. Nettleton.

Samsung next claims that “Mr. Bratic refusedrtclude free apps ihis analysis.” (Mot.
at 2.) However, Mr. Bratic did address “freapps, and also set forth a reasoned analysis
regarding why the apparent “free” price tag dat accurately represetite value derived from

those applications. Samsung does— and the Court observes thidikely cannd — dispute the



fact that revenue and value cha derived from applicationthat can be downloaded free of
charge. Samsung is free to crosaraime Mr. Bratic on this poinbut the Court fads no merit to
Samsung’s request to exclude MraBc's testimony on this basis.

Purported Profits to Samsung Entities

Mr. Bratic contends that a hypothetical negatia in this case would take into account
the profits derived from the aceed products to both STA (the sigiary and theparty to this
case) and SEC (STA’s parent company). Samsthalenges Mr. Bratic’s analysis, but the
nature of that challenge is not entirely cléémmsung does not explicitly dispute the core of Mr.
Bratic’s assertion that a hypothetical negodiatwould take into account profits to both the
subsidiary and parent, other than simply statinat SEC’s operating margin is not relevant.
Instead, Samsung challenges the “unauthentitai@dire of the document on which Mr. Bratic
relies upon to determine the combined margibath SEC and STA. But the Court observes that
the “Digital Trends” document challenged by Samswag far from the only basis Mr. Bratic set
forth in his report. $ee Bratic Rep. at par. 84-88.) Notwstanding this fact, however, it is not
unreasonable for Mr. Bratic teesk outside information when BThas repeatedly refused to
produce information regarding SEC. The weases in that outside information are best
addressed by vigorous cross-examinatidathis v. Exxon Corp., 302 F.3d 448, 461 (5th Cir.
2002).

Overall Profits and Revenues

Samsung finally asks the Court to exclude Blratic’s references to Samsung’s “overall
profits for accused products.” (Mot. at 14.) Thimquest is granted, and Mr. Bratic is not
permitted to discuss overall profits for accused products without prior leave of Court, which
must be obtained outside of the presence of the fiss/Uniloc USA, Inc. v. Microsoft Corp.,

632 F.3d 1292 (Fed. Cir. 2011).



CONCLUSION

Having considered all of Samsung’s objeetioto Mr. Bratic's opinions, Defendant
Samsung’s Motion to Strike the Damages RepbrMTEL’'s Damages Expert, Walter Bratic
(Dkt. 257) isGRANTED IN PART as to overall profits and revenues d&aNIED as to the

remainder.

Signed this date.

Dec 11, 2014

QZU—»‘%QM_*_.

ROY S. PAYNE
UNITED STATES MAGISTRATE JUDGE




