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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
MARSHALL DIVISION

TROVER GROUP, INC. and
THE SECURITY CENTER, INC,,

Plaintiffs,
V.

TYCO INTERNATIONAL, LTD.,

TYCO INTEGRATED SECURITY LLC,
THE ADT CORPORTION,

3VR, INC,,

3VR SECURITY,INC., and

MARCH NETWORKS CORPORATION,

Case No. 2:18V-0052\WCB

Defendants.
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CLAIM CONSTRUCTION MEMORANDUM OPINION AND O RDER

On May 27,2014, the Court held a hearing to determine the proper construction of the
disputed claims othe two patents at issue in this case, U.SeiR#&tos. 5,751,34%"the '345
patent”) and 5,751,346'the '346 patent”) After considering the arguments made by the parties
at the hearing and in their claim construction briefing (Dkt. Nos. 135, 136, 137, 144, 115, 150
the Court issues this Claim Construction Memorandum Opinion and Order.

The patents in suit are both entitled “Image Retention and Information Segysigm.”

They recitesystems andhethods for acquiring and storing digital video imaigesreate records
of particular transactions, such as those conductedanlateller's window or atraautomatic
teller machine (the '345 patent), or to conduct surveillance of particular locatiasas the

lobby of a bank (the 346 patent).
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The systems andnethods of the 345 patent employ a number of video cameras that
correspond toparticular transaction machines, such as bank receipt penteA controller
connected t@achtransaction machine captures a data file produced by the machine as a result of
each transactiomompleted by that machineThe controller alsccauses the video camera
correponding to that machin® capture a video image of the transactidrhat image is then
digitized and stored in digital storagel'he stored videdamages are linked to the data file for
each transactiqrso that an imagand data record of the transactean be retrieved if needed

The methods of the '346 patent provide for the operation of a security system by
digitizing time-spaced images from a surveillance vidamera Themethod entail€omparing
the two successive images from the camera to measure the ektigchangefrom the first
image to the second, atlienstoring the second image in digital storage if the change is greater
than a selected reference valuéthe extent of the change from the first imdagehe second is
less than the selected reference value, the second image is not stored. Thatsprepeased,
and those images that reflect changes greater than the reference vahweuanelated ira
digital storagedevice and retrieved for examtian when needed.

Prior to the claim construction hearing, the parties agreed on the claimuctinstrof
several terms in the two patent§eeDkt. No. 1381 (claim construction chart). The Court
accepts those agreegpon constructions and will not address them here. In addition, at the
hearing the parties inforad the Court that they had reached agreement as to the proper
construction of theclaim term “transaction machines,” which they agree means “devices that

produce selected datgon the occurrence of a particular transaction.” The Court accepts that



agreedupon construction as well. The remaining claim terms that are in disputedaessadi
below:

A. Disputed Terms from the 345 Patent

1. “corresponding respectively t6

The phrase “corresponding respectively to” appears in the portion of claim 1’'8fithe
patent that reites “a plurality of video cameras corresponding respebtive said transaction
machines.” '345 patent, col. 12, Il. 223. The plaintiffs argue that the phrase needs no
construction or, alternatively, that the construction should be “associated witircalpathing.”
The defendants argue that the proper construction is “each associated with afly one

The issue pertains to whether the video cameras can be generally associated with the
transaction machines, withoeaachvideo camera being assigned to a particular transaction
machine(as the plaintiffs’construction would provide), or whetheach video camera must be
assigned to only a single transaction machine (as the defendants’ construction woulé) provi
The problem with the plaintiffs’ proposed construction is that it does not assigigaificance
to the word “respectively.” If the claim language simply provided for a piyraf video
cameras “corresponutj to said transaction machines,” the plaintiffs’ proposed construction
would be appropriate, as no more would be required than thatvielsthcamerde associated
with at least one transaction machemed each transaction machibe associated with at least
one video cameraln that setting it would not matter if each transaction machine had multiple
video cameras assigned to it or if each video camera was ass@maditiple transaction
machines. The defendants’ construction does not require that each transaction maohine

only one video camera assigned to it, but it does require that each video camergnieel &ss



only one transaction machinelt is that restriction, the defendants argue, that the word
“respectively” adds to the limitation.

The specificatiorof the '345 patent supports the defendants’ proposed construction. The
abstract describes the system for recording events at the transactiams dbgtistating that a
“video cameras provided at each teller station,” and Figure 1 of the patent shows one video
camera assigned to each transaction machidescribing Figure 1, thepecification statethat
each teller statiofis provided with a corresponding camera toweine camera towers “include
respective television camerasyith each teller station being assigned aaenera tower and
each camera tower being assigned one camera. ’'345 patent, col. 350l 4&kewise, the
specification describes the manner in which the system “relates the video cameta tetlea
station to the identification of that teller stet,” id., col. 6, Il. 3637, andidentifies “the video
camera riated to the teller station which generated the receipt printer repdrt.&ol. 9, Il. 19
21. Those descriptions support the defendants’ proposed construction in which each of the
plurality of video cameras is associated with only one of the transaction ngchine

That construction is also consistent with the commonly understood meaning of the word
“respectively.” In the context in which it is used in the '345 patent, that word is defonenean
“each to eacheach in the order given.” Webster's Third New International Dictiol@84
(Philip Babcock Goveed. 1993) 13 Oxford English Dictionary736 (2d ed. 1989) (“each to
each”) While the word is often used to indicate an order of correspondence, as in “the first,
second, and third prizes went to John, Mary, and George, respectively,” WeNswwr'd/orld

Dictionary of the American Languade40 (World Publishing Co. 1960what “respectively”



clearly denotgis that there is more thanloose association of two setstwo or more persons
or things. The plaintiffs’ construction therefore is not correct.

Notably, the defendants have not asked for a construction in which there is a sttiet one
one correspondence between cameras and transaction machines; their constquatesthat
each camera be associated with only one transaction machiriedbas not require that each
transadbn machine have only one camera associated with it. Given that the defendamisthave
requested a more restrictive construction, the Court will not adopt such a comsiruthe
Court thusconstrues the term “corresponding respectively to” to nieaoh associated with
only one of”

2. “video switch’

The term “video switch’is used several times in claimof the '345 patent.The most
pertinent portion of the claimecites“a video switch having a plurality of inputs connected to
said video camesaand having a video output, said video switch coupled to receive a command
from said controller to connect a selected one of said video cameras todsaidwiput of said
video switch.” '345 patent, col. 12, Il. ZD. The plaintiffs argue that therta needs no
construction or, alternatively, that the construction should be “a device that functions totconne
any one or more multiple inputs to a video output.” The defendants argue that the term should
be construed to media device that connects onbne of several video inputs at a time to a
single video output.”

Although the role of the videswitch in the patented device, as described in the
specificationand the claimis to connect multiple inputs tosenglevideo output, thatole is not

inherent inthe general definition of the terfivideo switch” Rather, a video switch Emply a



switch that allows the user to select a signal from among one or more inputlshardier to
direct the signal to one or more output channels.

The '34 patent does not adopt any special meaning for the term “video swit¢hile
the video switch plays a particular role in the systems and methods claimed in the {batient
role is notdetermined bythe definition of the term “video switch.Rather, tle role played by
the video switch is determined by the portion of the claim that desdrdve the video switch
fits into the operation of thelaimed system and method. Thus, claim 1 recites “a video switch
having a plurality of inputs connected to saideo cameras and having a video output, said
video switch coupled to receive a command from said controller to connecttadelee of said
video cameras to said video output of said video switch.” Those rée@tdes andunctions
are not part ofhe intrinsic definition of a video switch, which is why tleatures andunctions
areseparately called out in the claim. It is therefore incorrect for the defisnidaargue that the
term “video switch,” standing alone, should be defined as if itrerfily contained those features
andperformed those functions. In short, a switch is simply a switch. It may biguwaaf in a
certain way and used forparticularpurposeas it is in claim 1 of the 345 patent. But that does
not mean that the mannier which the video switch is used in the claim is part of the definition
of the term itself.

Becausalefiningthe term may be of some marginal use to the jury, the Court will adopt
the following general definition of the termA*“video switch is a devicehat functions to
connect any of one or more video inputs to any of one or more video outgtit

Although the parties have characterized their disputecasing on the proper definition

of the term “video switch,” the dispute relating to the use of the term “video swipglgass to



be directednainly towhetherthere is only a single video output from the video switelther
than multiple outputs), and whethée video switch connects only one video input at a tone t
the video output. The Court now turns to thosssues:

Pointingto claim language that recites “a video switch. having a video output,” the
plaintiffs rely on thepatent law principle that the term “a” generally means “one or more” in

open-endé claims using the term “comprising.3eeKCJ Corp. v. Kinetic Concepts, Inc., 223

F.3d 1351, 1356 (Fed. Cir. 2000)Accordingly, the plaintiffs argue, the claim should not be
limited to asystem or method in which there is only a single video output from the video switch.
The specification, howeveddescribeghe invention as having a video switch “which has

a plurality of inputs connected respectively to the video cameras and havingea véilep

output” '345 patent, col. 2, Il. 187 (emphasis addgdAt another point, the specification refers

to the video switch as functioning “to connect any one of the twelve inputs to the single vide

output line” Id., col. 5, Il. £2. In a detailed description of the way in which the computer
directs and pragsses the video images from the system, the specificatmndes that the
computer directs the processor “to activate the video svi@€hio connect one of the multiple
inputs to the single video output lineld., col. 6, Il. 3840. The specification further provides
that,in transaction recording mode, the computer directs the video switch “to selectinalect

one of the multiple inputs to this switch to the single video outpid.; col. 9, Il. 1719. In
emergency mode, the computer “activates the video sw86lo connect the appropriate video
camera to the video output linefd., col. 9, ll. 5960. And finally, the specification provides
that, in surveillance modeg command is sent to activate the video switch “to connect the

designated one of the video cameras to the single videdO@that is in turn connected to the



video board.” Id., col. 10, Il. 4951. The Court concludes that the specification describes the
claimed system as having only a single video output from the video switch.

Similarly, the intrinsic evidence indicates that in the claimed invention the videdhswitc
connects only one video input to the video output at a time. The claim language itsaltinadake
point clear. The claim refers to connecting “a selected one of said video camerdsvidesai
output of said video switch,” which explicitly limits the number of cameras thatoameectedo
the video switchoutputto one at a time. Accordingly, the Court construes the pHhastng a
plurality of inputs connected to said video cameras and having a video output, said video switch
coupledto receive a command from said controlterconnect a selected one of said video
cameras to said video output of said video switch” to refea &ystem in which only one video
input is connected at any one time t@a single video outpt, although the video input that is
connectedto the video output can be changed The single video output is the only video
output of the video switch at any one timé.

3. “digital video frame image

The term “digital video frame imagedppears in the portion of claim 1 that recites “an
image digitizer connected to said controller and to said output of said video switch foripgoduc
a digital video frame imaga iresponse to a command from said controller.” The plaintiffs argue
that the term needs no construction or, alternatively, that it should be construegriGam
digitized still shot.” The defendants argue that it should be construed td‘amearray ofpixels
that represents a complete still picture, like a snapshot taken at a partiout@nt’ or “a still

picture that contains the entire field of view of the camera.”



The plaintiffs argue that whenever a continutase analog image is digitized, se
percentage of the analog imagdost, and not all of the detafsesentin the analog image are
preserved in the digital image. Therefore, according to the plaintiffs, rtaldigpresentation of
an analog image is ever “complete.”

The defendastrespondthat the term “complete” in their proposed claim construction
doesnot meanthat the digital image must keguallyas detailedas the analog sourder the
image but insteadneans that the digital image must be of the entire fieldesv of thecamera
that recorded the analog image, not merghpiion of the field of view. Thus, ‘@igital frame
image,” according to the defendants, mustbihe complete field of view of the camera.

The term “frame” is used only once in tj@nt specificationof the two patents. It
appears in a passage that describes the process of digitizing the anatogigmdé received
from the video cameras. After the video board receives the analog video sigregbtures a
frame which comprises a \@d image, digitizes that image and provides it as digital data to the
computer.” '345 patent, col. 4, 115447, '346 patent, col. 4, Il. 487. Thus, the “frame” that is
captured is the digitized version of the analog imageluced by one of the cameras

In the prosecution history, the applicants defined the term “digitized videwe'fréo
mean “essentially . . . a snapot taken at a particular moment.” Dkt. No. -B3tat 69. It
would read too much into the term “frame,” however, to hold that it requires thatdlge ine a
“complete” image, as the defendants argue, in the sense that it “contains théeddtof view
of the camera.”Nothing in the specification supports the notion that a “frame” must contain the
entire field of view of the caara that generated the corresponding analog imageisiSach a

requirement implicit in theefinition of the term “framg as used in the context of video: “one



of the still images that, when played at a rapid speed . . . produces the illusiontiaious

movement.” Webster's New World Dictionary of Computer Ter@@8 (6th ed. 1997 see also

A Dictionary of Computing209 (6th ed. 2008) (“The total amount of information presented on a

display at any one time.”); Jerry M. Rosenberg, Dictionary of Gderp, Data Processing, and

Telecommunication209 (1984) {a segmenbf a signal, analog, or digital, that has a repetitive

characteristic in that corresponding elements of successive frames refitesssme things.”).
Thus a frame simply representssingle image taken from the series of images that together
make up video. There is no requirement that a vatheavthe entire field of view of the video
camera that captured the videmdthere istherefore no requirement that the individuames

that constitute the video shdiat entire field of view.

In support of their definition of the term “digital video frame image,” the defetsd
argue that the sequential, digitized images produced by the claimed methodtediftprent
from the “residual frames” used in MPEG temporal compression of the sort used in the accused
systems. While that may be true, the difference is one reflected in the dethésoperation of
the two systems, not in the definition of the term “digital video framagari The Court
therefore construes the term “digital video frame imagehe context of thé345 patentas ‘a
digitized still image captured from the analog videosignal produced by one of the video
cameras”

4. “a respective digital image file for ach of said digital video frame images

This phraseconstitutesone of the limitations of claim @f the 345 patent.See’345
patent, col. 12, Il. 390. The plaintiffs argue that the phrase needs no construction or,

alternatively,that it should be construed to mean “a storage location corresponding to each

10



digitized still shot.” The defendants argue that the phrase should be construgdir® tleat
“for every digital video frame imag#ere is one digital image file.”

The clear meangn of the phrase, based on its language and context, isablatdigital
video frame image is assigned to a corresponding digital image file. Theldefg proposed
construction captures that concept better than the plaintiffsie Court thereforelefines “a
respective digital image file for each of said digital video frame images” to maticdhevery
digital video frame image there is ongligital image file.”

5. “digital image file” and “image file”

The terms “digital image file” and “image fileire used number ofimesin claims 1 2,

3, 6, and &f the '345 patent.The parties appear to agree that the two terms mean the same
thing, i.e., that “image file,” as used in context, is simply a shorthand way efgs&ajigital
image file.” The Court agrees.

The plaintiffs argue that the terms need no construction or, alternatively, thatthdd
be construed to mean “a computer file for storing pictures.” The defendantdtzptles terms
should be construed to mean “a uniquely named unit of data containing a picture stored
separatgl on computerreadable memory.”

The Court is persuaded that the defendants’ proposed construction, alfooogivhat
more technical than the plaintiffsmore accurately describeghat an image file is. The
defendants, however do not adequately explain why the word “separately” shqad bé the
construction. That term is potentially confusing and unnecessary to the definition of “digital

image file” or “image file.” Accordingly, the Court construdise terms “image file” and “digital

11



image file” to mean & uniquely named unit of data containing a picture stored on
computer-readable memory”

6. “unique identifier”

The term “unique identifier” is used in claims 1 ando6 the 345 patent In claim1, it
appears in a phrase that reads “wherein each associated pair of one of said dataneéaords
of said image files has a respective unique identifier that is stored inheodlata record and the
image file of an associated pair.”345 patent, col. 12, Il. 488. In claim 6, it appears in a
phrase that reads “wherein said identification is a unique identifier for agsgaid digital
image file with its corresponding digital data recortd’, col. 14, Il. 11-13.

The plaintiffs argue thahe term should be construed to mean “a one of a kind name for
an image file that provides a link with the associated data record.” The daieadzue that the
term should be construed to mearioneof-akind name for an image file that provides a hard
link with the associated data record on a-tmene basis.” As an alternative, the defendants
propose the following construction: “oimé-akind name for an image file that provides a hard
link with the associated data record.”

The defendants have ledl to persuade the Court that the use of the term “hard link”
would be helpful to the jury in understanding the meaning ofettire “unique identifier’* The
claims do not describe the particular type of link between the video imagiheara$sociated

data record.Whatclaim 1 requiress thateach associated pair ofie data record and one digital

1 Although the applicants used the term “hard link” in the prosecution hiseekt.
No. 1353, at 69, the use of that term is not necessary to an understanding of the meaning of the
term “unique linkage” and would require additional definitions of terminology for tlye ljuely
adding to the prospect of confusion without incregisive accuracy of the definition of the term.
The construction adopted by the Court reflects the meaning that the applicants cassigime
term “hard link” in the prosecution historgeeDkt. No. 135-3, at 68-69.

12



image file have a unique identifier that is stored in both the data recordeadigjital image file.
What claim 6 requires is that the stored digital d&teord include a unique identifidor
associating the digital image file with its corresponding digital data recoreé. spécification
describes how that is dondzach image file is stored on the computer’'s disk drive, and each
such imagdile has a unique file name. @&liile namefor each image file “is recorded in the
corresponding data file for the receipt printer transaction. Thus, for each tiamstata file,
there is included a reference to the image that was taken at the teller statiman ti@nsaction.”
'345 patent, col. 6, Il. 4%6; see alsoid., col. 9, Il. 3135 (“the computerl6 stores the
compressed image as a particular file and identifies that file in the cordaspalata file for the
teller station transaction.”)

The claims and the specification describe a system in which the corregpatadan
transaction file and image file for each transaction shateradunique identifier, whictenables
a user of the system to retrieve the corresponidiagefile and data record for each transaction.
Based on that description of the operation of the claimed system and method, theQsites
“unique identifier” to meand oneof-a-kind name for a stored image file thatis stored in the
digital data file that is associaed with that stored image file andprovides a link between
the storeddata file and the stored image file”

7. “digital storag€e’

The term “digital storage” is used in claims 1 andf@he '345 patent In claim 1, the
term is used in the limitation that recites, in part, “a digital storage connected tostimller
for storing in said digital storage a plurality of said digital image files togetitleraplurality of

said digital data fileach of which is associated with a respective one ofsaréd digital

13



image files . . . .”345 patent, col. 12, Il. 41-49n claim 6, the term is used in the limitation that
recites, in part, “storing said digital image file and said digital data record mita dtorage,
wherein said digital data reabreferences said digital image file by said identificatiolal.; col.
14, 1l. 14-16.

The plaintiffs argue that the term needs no construatipmlternativelythat itshould be
construed to mean “a device that records digitized information.” defendants argue that the
term should be construed to mean “long term memory that stores digital daalear from
the context in which the term “digital storage” is used in the patenthiaerm referso storage
in long-term memory, not trangi or temporary storage. Accordingly, the Court construes the
term “digital storage” to mearidng-term memory that stores digital data”

B. Disputed Terms from the '346 Patent

1. “imag¢e

The term “image’is used in claims 4, 5, and 7 of the '34G6gmd. An example of its
usage, in claind, is the following: “capturing a first image from a video camerafast time
and digitizing said first image produce a first digitized imagehich comprises an array of
pixels.” '346 patent, col. 12, ll. 52-54.

The plaintiffs argue that the terfilmage” means “a still picture, like a snahot taken at
a particular time.” The defendants argue that the term means “a still pigiira nagshot
taken at a particular moment.” Thus, the only difference between the two proposedkctionstr
is that the plaintiffs’ versionises the word “time,” where the defendants’ version uses the word
“moment.” While the Court does not regard the difference in the positions of the parties to be

one of substancéhe wod “moment” islesslikely to be confusing to the jury. Accordingly, the
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Court will construe the term “image” to mean $till picture like a snapshot taken at a
particular moment.”

In their supplementdlarkmanbrief, Dkt. No. 144, the defendants argued that the term
“image” should be construed to refer to a “complete” image. As in the case dal'digieo
frame image” in the '345 patent and “digitized image” in the '346 patent, discussed tietow
Court concludes that the word “complete” is not an inherent part of the definition ofrthelter
therefore will not be incorporated in the construction of that term.

2. “digitized imag€’
The term “digitized image” is used in claims 4 anaof $he '346 patehin the expressions

“first digitized image,” “digitized second image,” and “new digitized imag&ée, e.q.’346
patent, col. 12, Il. 53-5467-58, 60, 61, 63; col. 13, Il. 1, 3, 7-&he plaintiffs argue that the term
needs no construction or, alternatively, that it should be construed to mean “a digital vé a
visual representation.” The defendants argue that the term should be construed t@a mean “
complete image that has been converted into pixels.”

The Court does not agree with the defensléimat the term “complete” is necessary to the
definition of a digitized imagé. Nor, in the Court’s view, is the reference to pixels helpful to an

understanding of the term “digitized imagajhce the specification makes clear that the term

digitized image as used in the patent, can refer simply to digital da&e’346 patent, col. 6, II.

2 As in the case of the term “digitaideo frame image,” in the '345 patent and “image”
in the '346 patent, the defendants argue that the claimed method requires the usel&tétom
images, unlike the MPEG system, in which residual frame images record leskelmmplete
scene within th field of view of the camera. As previously noted, that is an argument that the
defendants can raise to distinguish their system from the claimed systemsthadsmieut the
viability of that argument does not turn on the definition of “digitizedge’ “image,” or
“digitized video frame image.”

15



43-51. Because the parties will be free to educate the jury as to the meaning of the term
“digital” and “pixel,” and because adding a reference to pixels in #imitlon of “digitized
image”would not be likely to make the term more understandable to a lay jury, the Court adopts
the plaintiff's definitionand will construe the term “digitized image mean ‘a digital version

of a visual representation”

3. “array of pixels”

The phrase “array of pixel$$ used in claims 4 and 5 of the 346 patent. 346 patent, col.
12, 1. 59 col. 13,ll. 14-15. The plaintiffs argue that the phrase needs no construction or,
alternatively, that it should be construed to mean “an arrangement of pixdie."defendants
argue that the phrase should be construed to mean “pixels arranged in columns andaiows to f
agrid.”

Although it is certainly true that arrays of pixels are typicallya@ged in columns and
rows to form a grid, that is not to say that the term “arrayieisessarilyimited to a ravs-and
columns grid structure. The defendants point to no sitriar extrinsic evidence indicating that
an “array” of pixels either generally or as used in the '346 patemist be limited to an
arrangement of pixels that ssructuredn rows and columns. Nor is there any reason to believe
that if a putative infmger used a differently structured arra¥y pixels it would escape
infringement by arguing that the patent is limited to a ramdcolumns array. The Court
therefore will construe the term “array of pixels” to meam ‘arrangement of pixelsthat

viewed together to create a visible imagé
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4. “on a pixel basis

The phrase “on a pixel basis” is used in claims 4 apntithe '346 patent. '346 patent,
col. 12, line 61; col. 13, line 24. The plaintiffs argue that the term needs no construction or,
alterratively, that it should be construed to mean “pixel by pixel.” The defendants argtieethat
phraseas usedn claim 4 $ould be construetb mean “by comparing each pixel in the first
digitized image to the pixel in the same location in the secondzdidiiimage,” and thahe
phrase as useth claim 5 should be construed to mean “by comparing each pixel in the
temporary image to the pixel in the same location in the new digitized image.”

The specification provides what amounts to a definition of the phrase “on a pixel basis.”
It states: “When the next image is captured by that camera, the present and previouarenages
compared on a pixel by pixel basis.346 patent, col. 7, Il. 180. At another point, it states:
“The present image ompared on a pixddy-pixel basis to théemporarilystored image for the
same camera to determine the numbemiakl differences.” Id., col. 10, Il. 5456. The
defendants’ additional requiremerftat the pixels that are being compared be in the same
“locatiorf is potentially confusing and adds a requirement not reflected in the claioangr
the specification.It is enough that the respective pixels are in corresponding locations in the two
images, a concept captured by the construction of the next fEmm Court therefore construes
the phrase “on a pixel basis” to meanixel by pixel.”

5. “determine the number of pixels in corresponding locations in the two digitize
images which have amfitudes that differ by more than a preset amplitudé

This phrase is used in claims 4 and 5. In claim 4, it is used in the limitation that recites

“comparing said first digitized image with said second digitized image on a pixsl tbas
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determine the number of pixels in corresponding locations in the two digitized simdgeh
have amplitudes that differ by more than a preset amplitude.” '346 patent, col. 154l BGs
used in claim 5 in a similar manndd., col. 13, Il. 23-26.

The plaintiffsargue that the phrase needs no construction. Alternatively, focusing on the
first part of thephrase(*determine the number of pixels in corresponding locations in the two
digitized images”), they argue that shouldbe construed to medguantify the differences
between the respective locations in the two digitized imagEse’ defendants argue that first
part of the phrasshould be construed to mean “count the number of pixels located at the same
column and row.”

The specificatiorrefers to comparing “corresponding pixels in the two image346
patent, col. 10, [154-56, 58-59 Neither the claim language nor the similar language in the
specification requirethe specificity found in the defendants’ proposed construction the
other hand, the claim language requires a comparison based on the number of pixels in
corresponding locations having the required characteristics, which ris specific than the
plaintiffs’ proposed instruction. The Court concludes that the phrasefiiently clear,
particularly in the context of thedlaims as a wholdhat itis not necessary to construe the phrase.

With respect to the second half of the phrase, the parties focus their attentionesmthe t
“amplitude,” which is separately addressed below.

6. “amplitude”

The term “amplitude” is used in claims 4 andf3he '346 patent. In claim 4, it is used
in the limitation that recites “comparing said first digitized image with said second digitized

image on a pixel basis to determine tiumber of pixels in corresponding locations in the two
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digitized images which have amplitudes that differ by more than a preset amplitiBi&”
patent, col. 12, Il. 60-64lt is used in claim 5 in a similar manndd., col. 13, Il. 23-26.

The plainiffs argue that the phrase needs no construction or, alternatively, that it should
be construed to medmagnitude.” The defendants argue that the term is indefinite or, in the
alternative,that it should be construed to mean “the height of the carriavewin analog
transmission, which indicates the strength of the signal.”

Although the term “amplitude” is used only in the claiam&l is not defined or discussed
in the specificationthe Court does not find it to be indefinite. To the contrary, the context
makes the meaning of the term sufficiently clear to ensure that the term indéfinite asto

invalidate the claims in which it appearSeeNautilus Inc. v. Biosig Instruments, In¢.134 S.

Ct. 2120, 2129 (2014) (reqing that a patent’s claimviewed in light of the specification and
prosecution history, inform those skilled in the art about the scope of the invention with
reasonable certainty”).

The method recited in claims 4 and 5 of the '346 patent determines whether to store
images based on comparisons between a first image and a second image daleder time to
determine the degree of change between the two images. The comparison prdoesgden
a pixetby-pixel basis, determines the number of pixels that have changed and the amount by
which each has changed. If the number of pixels that have changed byharoee preset
amount is greater than a predetermined rennkthe second image is savedhat process
ultimately results in a storage systémat disregards images in which there has been no change
from one image to the next and saves only those images in which some degree ofichange

observed. In light of that process, which is describadktail in the specification, the meaning
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of the tem “amplitude” isreasonablylear. The change from a particular pixel in the first video
image to the corresponding pixel in the second video image must be greater thahanpese

in order for that pixel to be counted in determining whetherigger the storage of the second
image. Because the pixels vary by grayscale or brightness, the maphttiae” is understood,

in context, as meaning a change in the grayscale or brightness in tlepandiag pixels. The
Court therefore construes the tefamplitude” to mean: Brightness value, or magnitude, as
measured, for examplepy different levelson the grayscale”

7. “digital storag€e’

“Digital storage,”which isused in claimgl, 5, and 7f the '346 patentsee’346 patent,
col. 13, Il. 4, 6, 3236; col. 14, Il. 4346, 48, 49, 52is the same term that the Court construed in
connection with the '345 patent. The defendants urge the same construction for which they
argued in connection with the '345 patent. eTplaintiffs argue that the phrase needs no
construction or, alternatively, that it should be construed to mean “a device that kegpsddigi
information.” That proposed instruction differs from their proposed constructiothndosame
term in the '345 patent, but only by virtue of the substitution of the word “keepstdoords.”
That difference does not appear to be one of substdre Court construes the term “digitized
storage,”consistently with its construction in connection with the 345 mtate mean fong
term memory that stores digital data”

8. “storing ... as...atemporary imade

This phrase is used in claim 5 of the '346 patenthe limitatiors that recites “storing
said first digitized image astemporary imagé '346 patent, col. 3, linel6, and “storing said

new digitized image as said temporary imagg,”col 13, Il. 3631. The plaintiffs argue that the

20



phrase needs no construction or, alternatively, that it should be construed to eceatirig the
first digitized image in nonpermanent memory.” The defendants argue that the phrase should be
construed to mean “storing in temporary, nonworking memory.”

The defendants’ proposed construction unnecessarily introduces the term “nonworking
memory,” which wouldn turn require further definition for the jury. The plaintiffs’ proposed
construction, on the other hand, adequately and accurately conveys the meaningiefast@a
temporary imagewhich is retained in nonpermanent, or stierin, memory as opposed to the
longterm memory referred to in the definition of “digital storagd.he Court therefore adopts
the plaintiffs’ proposed construction and construes the phrase “storing . . . a@mpa@ary
image” to mean: recording the first digitized image in nonpermanent or short-term,
memory.”

9. “measure the extent of chande

This phrase is used in claimo¥ the '346 patentin the limitation that recite&comparing
said first and second images to measure the extent of change from said fiestarséd second
image.” '346 patent, col. 14, Il. 36-38. The plaintiffs argue that the phrase needs no camstructi
or, alternatively, that it should be construed to mean “determine the difference.” f€hdaihds
argue that the phrase should be construethéan “count the number of pixels in the same
location that have changed.”

From context, it is clear that the “extent of change” as that term is used in ¢legferg
to the degree of difference between the first image and the second image, whidmgdo the
claim is then compared “to a reference value to determitieef extent of change [or degree of

difference] is greater than [a designated] reference valge,.tol. 14, 11.4042. Because claim
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7 is not gpressly limited to determining the extent of change by the means recited in 4laims
and 5, the defendants’ proposed construction of the term “extent of change” is undulyuestricti
In addition,the Courthas already determined that reference to theation” of a pixel in this
context is potentially confusing for a jurylhe Court therefore construes the term “measure the
extent of change” to meanlétermine the difference’.

ok ok % %

The parties should understand that the Couxisstructions of the various claim terms
are necessarily tentative, based on the Court’s present understanding rofetiteom and the
evidence that sheds light on the meaning of the terms. The Court will consider aibjeposs
refinement in the claim catruction as the case proceéiis appears that the refinement would
more accurately reflect the meaning of the claims or assist the jury in tamdigng them. The
Federal Circuit has made clear that a district court may adopt an “evolvirigdliing” claim
construction, in which the court’s construction of claims evolves as the court bettestandsr

the technology and the patents at iss@eePressure Prods. Med. Supplies, Inc. v. Greatbatch

Ltd., 599 F.3d 1308, 1316 (Fed. Cir. 2010) (quofiger, Inc. v. Teva Pharm., USA, Inc., 429

F.3d 1364, 1377 (Fed. Cir. 200%))D]Jistrict courts may engage in a rolling claim construction,
in which the court revisits and alters its interpretation of the claim terms as itstandéng of

the technologyevolves.”); Utah Med. Prods., Inc. v. Graphic Controls Corp., 350 F.3d 1376,

138182 (Fed. Cir. 2003); Jack Guttman, Inc. v. Kopykake Enters., Inc., 302 F.3d 1352, 1361

(Fed. Cir. 2002)see alsdn re Acacia Media Techs. Cor2010 WL 2179875, at *4 (N.DCal.

May 25, 2010) {The Court finds that it would hinder litigation and tbkim construction

process to find a change ataim constructionposition to be vexatious or improper, since the
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Court's role is to determine the proper construction, whichengaijl anevolving understanding
of the claim terms).

IT IS SO ORDERED.

SIGNED this28th day of July, 2014.

Mf%a«n\

WILLIAM C. BRYSON
UNITED STATES CIRCUIT JUDGE
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