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IN THE UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF TEXAS
MARSHALL DIVISION

SANDRA KELLY, JANICE WALTMAN,

AND SYLVIA PATINO, INDIVIDUALLY

& ON BEHALF OF OTHERSSIMILARLY

SITUATED,

Case No 2:13-cv-00441-JRG
Plaintiffs

V.

HEALTHCARE SERVICES GROUP, INC.,

Defendant.

w W W N N W W W W LN N N

MEMORANDUM OPINION AND ORDER

Before the Court are Plaintiffs’ Motion trike Defendant’s ¥pert Designation and
Report of Christina Banks (Dkt. No. 219) andtia to Strike Defendant’s Expert Designation
and Report of Robert Crandall (Dkt. No. 220)he Defendants Healthcare Services Group
opposes both Motions. For the reasseisforth below, both Motions aEENIED.

BACKGROUND

The Court is presented with a potential clastson lawsuit. Plaintiffs were employed by
Healthcare Services Group, IncHSG”) as either salaried Acant Managers (“salaried AMSs”)
or hourly Account Managers (“hourly AMs”) ¢dlectively, “AMs”). Plaintiffs’ complaint
asserts that HSG violated multiple parts @& Hair Labor Standards Act by misclassifying non-
exempt employees as exempt, by incorreotigging employee time records, and by only paying
the AMs a portion of the pay they were legalhtitled to for the workvhich they performed.

Pls.” First Am. Compl., Dkt. No. 186.
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The present motions arise aitthe parties’ disagreemeconcerning the class-action
status of the hourly AMs and tisalaried AMs. Dr. Banks aridr. Crandall were hired by the
Defendants as experts on class certification. Banks’ report addressevhether salaried AMs
should be certified as a classid Dr. Crandall’s report addses whether hourly AMs should be
certified as a class.

The Court is currently scheduled to hear the parties’ aggtsrconcerning the question
of class certification on Agrl7, 2015. Since the Defendanbriefs concerning class
certification relies on thexpert reports, the Court addressesRhaintiffs’ Motions to Strike in
this Order.

LEGAL STANDARDS

An expert witness may provide opinion testimain‘(a) the expert’'sscientific, technical,
or other specialized knowledge will help thiettrof fact to understand the evidence or to
determine a fact in issue; (the testimony is based on sufficiéatts or data; (c) the testimony
is the product of reliable priiples and methods; and (d) tivepert has reliably applied the
principles and methods to thacts of the case.” Fed. R. Evid. 702. Rule 702 requires a district
court to make a preliminary determination, whequiested, as to whether the requirements of the
rule are satisfied with regard tgarticular expert'proposed testimonySee Kumho Tire Co. v.
Carmichael, 526 U.S. 137, 149 (1999aubert v. Merrell Dow Pharm., Inc., 509 U.S. 579,
592-93 (1993).

District courts are accorded broad disametin making Rule 702 determinations of
admissibility. Kumho Tire, 526 U.S. at 152. Furthermore tive class-action context, Federal
Rule of Civil Procedure 23(c) aelhges the Court wittdetermin[ing] by orde whether to certify

the action as a class actionPed. R. Civ. P. 23(ckee also Wal-Mart Sores, Inc. v. Dukes, 131



S. Ct. 2541, 2549 (2011). Therefore “[nt]o$the safeguards provided forraubert are not as
essential . . . [because the] district judge sithadrier of fact” in detenining whether to certify
the class.Gibbsv. Gibbs, 210 F.3d 491, 500 (5th Cir. 2000).

ANALYSIS

The two motions before the Court have substantially overlapping arguméstthe
Motion to Strike Dr. Banks is more substantiveharacter, the Court will focus its analysis on
that report. The Plaintiffs coend that Dr. Banks’ repbshould be strickefor three reasons: (1)
the Defendant has engaged in constant and nggtscovery abuses under Rule 26; (2) Dr.
Banks’ report touches on legal conclusions ignibt helpful to the finder of fact on class
certification issues; and (3) Dr. Bles’ report is not reliable.

A. Discovery Abuses

The Plaintiffs fail to show that the Defendandiscovery abuses, #ny, were prejudicial.
In connection with the expert repoPlaintiffs allege that thBefendant “fail[ed] to produce any
documents whatsoever.” PIs.” Mot. to Strike Banks ae®&PlIs.” Mot. to Strike Crandall at 2—4,
Dkt. No. 220. Defendant contends that @quced thousands of pages of documents required
by Rule 26, and that it willingly produced even mdoeuments at the Plaintiffs’ request. Def.’s
Resp. at 10, Dkt. No. 223.

It appears to the Court that the Plainttfgerstate the discovery dispute. Dr. Banks
relied on summaries of numeroggestionnaires in her reporef.’s Resp. at 10. Those
summaries were produced by the Defendantgarmah to the Plaintiffs the day Dr. Banks’
report was producedd. The Plaintiffs then requestéite underlying quaionnaires upon

receipt of the summaries. Pls.” Mot. to Strikenks at 5. The Plaintiffs made this request on

! As the Plaintiff notes, Dr. Crandall’s reporositd be stricken “[f]or the same reasons” as Dr.
Banks’ Report. Pls.” Mot. to Sk& Crandall at 1, Dkt. No. 220.



December 23, 2014, and gave the Defendants until December 31, 2014 to produce the
guestionnairesld. at 4. The questionnaires rgeall produced by January 2215, shortly after
Plaintiffs’ objections to DrBanks’ report were dudd.

The Court is not persuaded that Rule 26essarily mandated the disclosure of the
27,506 pages of underlying questionnaires asteemaf course, and the Court does not find
clear support for Plaintiffs’ contention thHaefendant “fail[ed] to produce any documents
whatsoever.” Pls.” Mot. to StrikBanks at 5. Critically, evenihe Defendant’s conduct violated
the spirit of Rule 26, the Plaiffs have alleged no specific harm resulting from the delay in
receiving the questionnaires. Hagiconsidered the record, thewtt is persuaded that concerns
regarding the summaries or the underlying qaestires are adequately addressed through
cross-examination, especiallyancase such as this where @aurt will decide the ultimate
guestion scrutinized by the experts.

B. Legal Conclusionsand Reliability

Plaintiffs’ arguments concemmj Dr. Banks’ alleged legal nolusions and the report’s
lack of reliability go to the weight the Court wijlve to Dr. Banks’ repornot its admissibility.

Plaintiffs make a number of allegations ceming Dr. Banks’ use of legal conclusions
and the report’s lack of reliabilityFirst, Plaintiffs take issue witie fact that the report relies
on questionnaires that werevgh to nonparty, current AMs—ntite AMs that opted into the
lawsuit. Pls.” Mot. to Strike Banks @t Defendant argues that the only reason the
guestionnaires were given to nonpargn-opt-in AMs was to avoid impropex parte
communication with represented optRfaintiffs. Def.’s Resp. at 1The fact that Banks’ report
relies on nonparty, current AMs gaesthe weight that the Court will give to the report; it does

not affect its admissibility.



Second, Plaintiffs argue that the reportswareeliable because the experts’ excluded a
subset of data points from their calculationss.’mlot. to Strike Bankat 12—13; Pls.” Mot. to
Strike Crandall at 6. Defendants contend thist small subset of data points was excluded
because it was collected in a different mannan tihe overwhelming majority of the data.
Def.’s Resp. at 9. This, again, goes to the weiggit the Court will give the report, not its
admissibility.

Third, Plaintiffs argue that Banks relied data that assumed an underlying legal
conclusion. For example, Banks’ report rel@dassumptions about whether the AM’s job
duties were “exempt” or “non-exempt.” Pls.” Mtd. Strike Banks at 7-8. As the Defendant’s
point out, however, Dr. Banks’ report is not being offered to establish what constitutes an exempt
or non-exempt task. Def.’s Resp. at 6. Indt&anks’ report is being offered to show the
variability between the tasks perfordhey AMs at different job locationdd. Since Banks is
offered as an expert on the issue of class watibn, the degree of vaiility between different
tasks performed by different AMBay aid the Court in answeritige legal question of whether
the AMs are “similarly situated.” If cross-@mination reveals that the assumptions Banks
replied upon were flawed, the Court is ftealisregard these underlying assumptions.
Accordingly, Plaintiffs’ argument really concertige weight the Court will give the report, not
its admissibility.

Fourth, Plaintiffs argue that the questioinea are unreliable because the Defendants
participated in the administration of the surveygiain, this argumentoncerns the weight that

the Court will give the reptirnot its admissibility.



CONCLUSION
Plaintiffs have not met their burden dfosving that the reportgre unreliable or
otherwise the subject of a Motion to Strike. réjehe Court will act as the trier of fact in
determining class certification, which further weighs against Plaintiffs’ Motions. Accordingly,
the Motion to Strike Defendant’s Expert Desiioa and Report of Christina Banks, PH.D (Dkt.
No. 219) and the Motion to iSte Defendant’'s Expert Dagnation and Report of Robert

Crandall (Dkt. No. 220) arBENIED.

So ORDERED and SIGNED this 10th day of April, 2015.

RODNEY GIL%PRAM

UNITED STATES DISTRICT JUDGE




