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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
MARSHALL DIVISION

LOYALTY CONVERSION SYSTEMS
CORPORATION,

Plaintiff,
Case No. 2:1%8V-655
V. (LEAD CASE)

AMERICAN AIRLINES, INC., et al.,

w W W W W W W W W

Defendants.

LOYALTY CONVERSION SYSTEMS
CORPORATION,

Plaintiff,
Case No. 2:1%V-662
V.

JETBLUE AIRWAYS CORPORTATION,

w W W W W W W W W W

Defendant.

MEMORANDUM OPINION AND ORDER

Before the Court is Defendant JetBlue Airways Corporation’s Rule 12(b)(3pMtud
Dismiss for Improper Venue Case No. 2:18v-662, Dkt. No. 11. After considering full
briefing and argument on the motion, the CRENIES the motion.

|. BACKGROUND
This action against JetBlue Airways Corporation (“JetBlue”) is one of nineaepa

actions brought against various United States airline companies by pliainyé#ity Conversion
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Systems Corporation (“Loyalty”). Loyalty owns two U.S. patents, U.S. Palest 8,313,023
(“the '023 patent”) and 8,511,550 (“the '550 patent”), which relate to methods and computer
program products for converting loyalty award credits earned from one vendoioyaity |
award credits of a second vendor that the second ventdaoceept as payment for purchases.
Loyalty alleges that JetBlue, like the other eight defendant airlines, irgritigese patents
through the operation of its frequent flymileageprogram In particular, Loyalty alleges that
JetBlue infringes the patts by allowing customers to exchariggalty award credits earned
from other vendors for mileage credits in JetBlue’s frequent flyer program, wikhown as
TrueBlue.

JetBlue is a Delaware corporation with its principal place of busiaedscorporate
headquartersn New York. Although JetBlue has flights to three airports in Texas, none of those
airports are in the Eastern District of Texas. It has no offices or emplayehe Eastern
District of Texas, nor does it own any property in the distrigased on the absence of contacts
between JetBlue and this district, JetBlue has moved to dismiss for improper verueashd
Civ. P. 12(b)(3).

A. Governing Legal Principles

A patent infringement action may be brought “in the judicial districtnelthe defendant
resides, or where the defendant has committed acts of infringement and hasaa aedu

established place of business.” 28 U.S.C. § 1408@#In re Cordis Corp., 769 F.2d 73834-

35 (Fed. Cir. 1985).JetBluedoes not have “a regular and established place of business” in the
Eastern District of Texas. Venue is therefore proper in the Eastericiosily if JetBluecan be

said to “reside” there.



As a defendant, a corporation or other entity that is subject to suit is deeregidéo for
venue purposesirt any judicial district in which such defendant is subject to the court's personal
jurisdiction with respect to the civil action in questior28 U.S.C.§1391(c)(2) see alsovE

Holding Corp. v. Johnson Gas Appliance Co., 917 F.2d 1574, 1584 (Fed. Cir. 1990). A different

subsection of the same statute, 28 U.8.€391(d), provides thavhen a suit is filechgainst a
corporate defendamm amultidistrict statesuch asTexas,the corporation is “deemed to reside in
any district in that State within which its contacts would be sufficient to subject it tonpérs

jurisdiction if that districtwere a separate StateSeeln re Volkswagen of Am., Inc., 545 F.3d

304, 31213 (5th Cir. 2008) In a case such as this otleen, the question of proper venue turns
on the question whether there is personal jurisdiction over the defendant in the disrective
action has been brought.

The general principles that apply to the question whether a federal courtgeasonam
jurisdiction over a nomesident defendant are wskttled. If the federal statute under which an
action is brought contains an applicable sera:process provision, the court looks to whether

that provision can be satisfied by service of process on the deferse@®©mni Capital Int’l,

Ltd. v. Rudolf Wolff & Co., 484 U.S. 97, 1686 (1987). When the federal statute has no such

applicable service of process provision, as is the case for the PatérthAdederal court may

reach those entities that are subject to the jurisdiction of the state in whichttice cbsirt sits.

1A federal statute, 28 U.S.C. § 1694, provides that in a patent infringement action

commenced in a district “where the defendant is not a resident but has a reg@stahitigshed

place of business, service of process, summons or subpoena upon sudandefery be made

upon his agent or agents conducting such business.” That statute, however, does not apply in
this case, as JetBlue does not have a regular and established place of bughedsastern

District of Texas.



SeeFed. R. Civ. P. 4(e). In that setting, federal courts “follow state law in detegnihe

bounds of their jurisdiction @&r persons.”’Daimler AG v.Bauman 134 S. Ct. 746, 753 (2014).

A district court may exercise personal jurisdiction over a defendant if tleadbeit “is
subject to the jurisdiction of a court of general jurisdiction in the state whetigtnict court is
located.” Fed. R. Civ. P. 4(k)(1)(A). In order to satisfy that requiremkatdistrict court’s
exercise ofjurisdiction over an oubf-state defendant must be consistent with both the forum

state’s longarm statute and the requirements of due ggecSeeWalden v. Fiore, 134 S. Ct.

1115, 1121 (2014); Radio Sys. Corp. v. Accession, Inc., 638 F.3d 78897&&d. Cir. 2011);

Avocent Huntsville Corp. v. Aten Int'l Co., 552 F.3d 1324, 1329 (Fed. Cir. 20R0&); Wing

Shoe Co. v. HockersaHalberstad Inc., 148 F.3d 1355, 1358 (Fed. Cir. 1998).

Texas’s longarm statute is coterminous with the extent of personal jurisdiction permitted

by due process principlesSeeHelicopteros Nacionales de Colombia, S.A. v. Hall, 466 U.S.

408, 413& n.7 (1984);_Great W. United Corp. v. Kidwell, 577 F.2d 1256, 1266 (5th Cir. 1978),

rev'd on other grounds, 443 U.S. 173 (1979); Prod. Promotions, Inc. v. Cousteau, 495 F.2d 483,

491 (5th Cir. 1974);_Schlobohm v. Schapiro, 784 S.W.2d 355, 357 (Tex.;199chor

Advertising, Inc. v. Burt, 553 S.W.2d 760, 762 (Tex. 197Where, as here, the forum state’s

long-arm statute'is coextensivewith the limits of due process, the two inquiries collapse into a

singleinquiry: whether jurisdiction comports with éyrocess.”lnamed Corp. vKuzmak 249

F.3d 1356, 1360 (Fed. Cir. 2001).

2 Federal Circuit law governthe question whether a particular district court may

exercise personal jurisdiction over the defendant in a patent Sastnamed Corp. v. Kuzmak
249 F.3d 1356, 1359 (Fed. Cir. 2001); Akro Corp. v. Luker, 45 F.3d 1541, 1543 (Fed. Cir. 1995).




Due process requires thab subject a defendant the judicial power of a forum state,
the defendantmust havesufficient “minimum contacts with the forum *“such that the
maintenance of the suit does not offétrdditional notions of fair play and substantial justite.

Int’l Shoe Co. v. Washington, 326 U.S. 310, 316 (194biptingMilliken v. Meyer, 311 U.S.

457, 463 (1940).As a general matter, the sovereign’s exercise of judicial power requires “some
act by which the defendanpurposefully avails itself of the privilege of conducting activities
within the forum state, thus invoking the berefind protections of its laws. J. Mcintyre

Mach., Ltd. v. Nicastro, 131 S. Ct. 2780, 2787 (2011) (plurality opiniguyting Hanson v.

Dencklg 357 U.S. 235, 253 (1958). In that manner, due prquéssiples “give[] a degree of
predictability to the legal system that allows potential defendants to structure ringryp
conduct with some minimum assurance as to where that conduct will and will not ieerder t

liable to suit.” World-Wide Volkswagen Corp. v. Woodson, 444 U.S. 286, 297 (1980).

There are several ways that a defendant can subntite adjudicative authority of a
forum state (and thus of federal courts sitting within that state). Besmhs®nt or presence
within the state at the time the suit is filed and process is served, citizenshgmanilel
“indicates general submissidn a State’s powers.”Mcintyre, 131 S. Ct. at 2787. For a
corporation, the state of “citizenship or domicile” means the state of incaguorat the
corporation’s principal place of business, or some equivalddt. In such instances, the
defendant issaid to be subject to “general jurisdiction” in the forum. Because general
jurisdiction exposes the defendant to suit on any claim, regardless of thepltcerigin, the
minimum contacts required to establish general jurisdiction must satisfy éatirex standard”

that “approximate[s] physical presende the forum state.”_Schwarzenegger v. Fred Martin




Motor Co., 374 F.3d 797, 801 (9th Cir. 2004) (minimum contacts standard for general
jurisdiction is high “because a finding of general jurisdicio@rmits a defendant to be haled into
court in the forum state to answer for any of its activities anywhere indHe”).

A more limited form of submission to a state’s authority, referred to as “specif
jurisdiction,” applies only in cases of disputes that “arise out of or are dednedth the
activities within the state.'Int’l Shoe, 326 U.S. at 319.[W]here the defendant deliberately has
engaged in significant activities within a State, or has created continuingtabig) between
himself and residents of the forum, he manifestly has availed himself of théegeivof
conducting business there, and dgse his activities are shielded by the benefits and protections
of the forum’s laws it is presumptively not unreasonable to require him to submit to thasurde

of litigation in that forum as well.” Burger King Corp. v. Rudzewicz, 471 U.S. 462, 46

(1985) (citations anthternalquotationmarksomitted). That is, when a defendant “purposefully
avails itself of the privilege of conducting activities within the forum S$tites invoking the
benefits angrotections of its laws,Hanson 357 U.S. at 253'it submits to the judicial power
of an otherwise foreign sovereign to the extent that power is exercised in conneatiidhew
defendant’s activities touching on the Sfatelcintyre, 131 S. Ct. at 2788. For that reason,
“submission through contact twi and activity directed at a sovereign may justify specific
jurisdiction ‘in a suit arising out of or related to the defendant’s contatistiee forum™ Id.,
guoting Helicopteros, 466 U.S. at 414 n.8.

To satisfy the due process standard for spegifisdiction, the defendant must have “fair
warning that a particular activity may subject [it] to the jurisdiction obr@ign sovereign.”

Burger King 471 U.Sat472. That is, the defendant'sonduct and connection with the forum



State¢’ must be “sub that he should reasonably anticipate bewatpdinto court theré. 1d. at
474.

When acourt seeks t@xercisespecific jurisdiction over an outf-state defendant, the
“fair warning” requirement is satisfied “if the defendant has ‘purpdisedirected’ his activities
at residents of the forum and the litigation results from alleged injuries tisat Gt of orelate
to’ those activities.” Burger King 471 U.S. at 472 (citations omitted). That is, there must be
“some act by which the defendant purposefully avails itself of the privilégeomducting
activities within the forum State, thus invoking the benefits and protections of &S |&&nson,
357 U.S.at253. The “purposeful availment” requirement “ensures that a defendant will not be
haled into a jurisdiction solely as a result of ‘random,’ ‘fortuitous,’ or ‘attestiatontacts, or of
the ‘unilateralactivity of another party or a third person.’Burger King 471 U.S. at 475
(citations omitted). Thus, if the sale of a product in the forum district is “not siampigolated
occurrence, but arises from the efforts of the manufacturer or distributorve dieectly or
indirectly, the market for its product in other [districts], it is not unreasonaldehlject it to suit

in one of those [districts]” in which a claim arised/orld-Wide Volkswagen, 444 U.S. at 297.

Jurisdiction is therefore propamerethe contactsvith the forum state “proximately result from

actions by the defendahimself that create a ‘substantial connection’ with the forum State.”

Burger King 471 U.S. at 47%mphasis in original).

The minimum contacts determination does not end the due process inquiry. Once it has
been determined that a defendant purposefully established minimum contacteewfitinuim,
those contacts “may be considered in light of other factors to determine witnetfaesertion of

personal jurisdiction would comport with ‘fair play and substantial justice.” Bukyeg, 471



U.S. at 476. However, the Supreme Court has emphasized that “where a defendant who
purposefully has directed his activities at forum residents seeks to defsedicjion, he must
present a compelling case that the presence of some other considerations would render
jurisdiction unreasonable.1d. at 477. Normally, when a corporation “purposefully avails itself

of the privilege of conductm activities within the forum StateManson 357 U.S at 253its
contacts with that state giving rise to a cause of action there are deefimdngud satisfy the
requirement that the exercise of specific personal jurisdiction by a cdabetiforumbe fair and
reasonable. See Burger King, 471 U.Sat 477 As the Court explained iWorld-Wide

Volkswagen

When a corporation ‘purposefully avails itself of the privilege of conducting
activities within the forum Stateit has clear notice that it is Isject to suit there,

and can act to alleviate the risk of burdensome litigation by procuring insurance,
passing the expected costs on to customers, or, if the risks are too greatgseverin
its connection with the Statddence if the sale of a product ofreanufacturer or
distributor. . .is not simply an isolated occurrence, but arises from the efforts of
the manufacturer or distributor to serve, directly or indirectly, the marketsfor
product in other States, it is not unreasonable to subject it to suit in one of those
States if its allegedly defective merchandise has there been the source obinjury t
its owners or to others.

444 U.S. at 297 (citation omitted).

The Federal Circuit has summarized Bepreme Court’s guidance regarding thee
process requirement for establishing specific jurisdiction as follows: plaiatiff bears the
burden of showingl) thatthe defendant purpolgly directed its activities at residents of the
forum, and (2) that thelaintiff's claim arise®out of or relatesto those activities SeeSynthes

(U.S.A)v. G.M. Dos Reis Jr. Ind. Com de Equip. Medi&63 F.3d1285, 1297(Fed. Cir.

2009);Elecs. For Imaginginc. v. Coyle, 340 F.3d344, 1350 Fed.Cir. 2003) see alsdrevell

v. Lidov, 317 F.3d 467, 4690 (5th Cir. 2002);_Stuart v. Spademan, 772 F.2d 11891 (5th
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Cir. 1985). However, if jurisdictional discovery has not taken place and an evidentianghear
on jurisdiction has not been held, the plaintiff need only magenaa facieshowing that the

defendants are subject to personal jurisdiction in the forugee Pennington Seed Inc. v.

Produce Exchange No. 299, 457 F.3d 1334, 1B4d. Cir. 2006)Elecs. for Imaging340 F.3d

at 1349; Deprenyl Animal Health, Inc. v. Univ. of Toronto Innovations Ry 297 F.3d 1343,

1347 (Fed. Cir. 2002)Johnstonv. Multidata Sys. Int'l Corp., 523 F.3602, 609(Fed. Cir.

2008); see alsdPaz v. BrushEngineeredMaterials, Inc, 445 F.3d 809, 812 (5th Cir. 2006);

Wilson v.Belin, 20 F.3d 644, 647-48 (5th Cir. 1994); Guidry v. U.S. Tobacco Co., 188 F.3d 619,

625 (5th Cir. 1999). In that setting, tBeurt must accept as true the uncontroverted allegations
in the complaint and resolve in favor of the plaintiff any factual conflibspreryl, 297 F.3dat

1347; Latshaw v. Johnston, 167 F.3d 208, 211 (5th Cir. 198@lion v. Gillespie 895 F.2d

213, 217 (5th Cir. 1990).
If the plaintiff makes such a showing, the burden shifts to the defendant to sholethat t
assertion of personal jurisdiction would not be fair and reasonaller the circumstanceSee

RadioSys. Corp 638 F.3dat 789;Breckenridge Pharm., Inc. v. Metabolite Labs., ,|d4d4 F.3d

1356, 1363 (Fed. Cir. 2006hamed Corp., 249 F.3at 1360, 1363 That factor“applies only

sparingly.” Nuance Commc'ns, Inc. v. Abbyy Software House, 626 F.3d 1222, 1231 (Fed. Cir.

2010);seeCampbellPet Co. v. Miale, 542 F.3d 879, 885 (Fed. Cir. 2008); Beverly Hills Fan Co.

v. Royal Sovereign Corp., 21 F.3d 1558, 1568 (Fed. Cir. 1994). Once the plaintiff has shown

that the defendant purposefully directed its activities at residents of the fmdnthat the
plaintiff's claim arises out of or relates to those activities atbgertion of personal jurisdiction is

considered unfair and unreasonable only in “the rare situation in which the p&intérest and



the state’s interest in adjudicating the dispute in the forurs@megtenuated that they arearly
outweighed by the burden of subjecting the defendant to litigation within the fordkrd
Corp. v. Luker, 45 F.3d 1541, 1549 (Fed. Cir. 1995).

B. General Personal Jurisdiction over JetBlue

Loyalty argues that thi€ourt has generapersonaljurisdiction over JetBlue. That
contention is clearly without merit.

To be subject to general jurisdiction in a forum, a foreign corporation, i.e., a dopora
that is not incorporated or headquartered in the forum, statst engage in “continuous
corporate operations within a state” that are “so substantial androaswature as to justify suits
against it on causes of action arising from dealings entirely distinct from tlotiséies.”

Daimler AG v. Bauman, 134 S. C¥46, 754 (2014), quotinmt| Shoe 326 U.S. at 318. The

Supreme Court has describedttted as requiring that theorporation’s “affiliations with the
State [be] so ‘continuous and systematic’ as to render [it] essentially atihdhe forum State.”

Daimler, 134 S. Ct. a54, quoting Goodyeddunlop Tires Operations, S.A. v. Brown, 131 S

Ct. 2846, 2851 (2011)That means that the defendant corporation must either be headquartered

in the forum state, incorporated in the forum state, or have some equivalent presbacsate.

% Loyalty attempts to distinguisBaimler on the ground that it dealt with a nomited
States corporation. That distinction is not viable Dasmler did not restrict its analysis to
foreign-country corporations. While the Court addressed the “trans@hicontext” of the case
in the last section of its opiniosgeel34 S. Ct. at 7683, it is clear that the rest of the opinion,
which includes the portions quotedere, dealt with the issue of general jurisdiction as to
corporations that were either sisgate or foreigrcountry corporations, and that it used the term
“foreign” to refer to both of those categorie§eel34 S. Ct. at 754 (“[a] court may assert
general jurisdiction over foreign (siststate or foreigrcountry) corporations to hear aagd all
claims against them when their affiliations with the State are so ‘continuoussaechati¢ as to
render them essentially at home in the forum Statequoting Goodyear Dunlop Tires
Operations, S.A. v. Brown, 131 S. Ct. 2846, 2851 (20dl1¢ration in original).

10



Daimler, 134 S. Ctat 761 n.19Goodyeay 131 S. Ct. a2853-54;see als@ohnston v. Multidata

Sys. Int'l Corp., 523 F.3d 60811 (5th Cir. 2008) (“This circuit has consistently imposed the

high standard set by the Supreme Court when ruling on general jurisdiction issuedVl]e. . |
emphasized that in order to confer general jurisdiction a defendant must have aslpresesce
in Texas.... It is not enough that a corporation do businesth Texas.”); see also

Helicopteros 466 U.S. at 414.6; LS| Indus. Inc. v. Hubbell Lighting, Inc232 F.3d 1369, 1375

(Fed. Cir. 2000); Submersible Sys., Inc. v. Perforadora Cent., S.A. de C.V., 249 F.3d 413, 419

(5th Cir. 2001).

JetBlue has no such presence in this district. It has no flights into or thig dfstrict; it
has no office or other physical presencé@ @xas; and it has no employees in this district. While
JetBlue makes sales to persons residintpéndistrictand offers loyalty award credits to those
customers, doing business with persons in a partiaifdrict is not enough to satisfy the
requirement of general jurisdiction that tlwerporation’s contacts with the forum be so
continuous and systematic as to render the corporasisentially at home in tferum. See
Daimler, 134 S. Ct. at 7662 (general jurisdiction does not exist in a forum just because a
defendant’s has sizeable sales in that forum).

Loyalty argues thatven if that proposition is true as a general matter, the volume of
business thaleBlue conducts withresidents of this distriags enowh to subject it to thgeneral
personal yrisdictionof this Court. However, the Supreme CourDaimler directly addressed
and rejectedthe argument that the volume of busindeaewithin aforumis sufficient to form
the basis for general jurisdioh. The Court wrote:

the general jurisdiction inquiry does not “focu[s] solely on the magnitude of the
defendant’s irstate contacts.” General jurisdiction instead calls for an appraisal

11



of a corporation’s activities in their entirety, nationwide andrldwide. A
corporation that operates in many places can scarcely be deemed at home in all of
them. Otherwise, “at home” would be synonymous with “doing business” tests
framed before specific jurisdiction evolved in the United States. Nothing in
Interndional Shoeand its progeny suggests that “a particular quantum of local
activity” should give a State authority over a “far larger quantum of . . . attivity
having no connection to any state activity.

Daimler, 134 S. Ct. at 762 n.Z4@lteration and mission in original)citations omitted).

The Supreme Court’s decision in thielicopteroscase illustrates just how far short
Loyalty’s evidence falls. In that case, the Supreme Cwmeld that the Texas courts could not
exercise general jurisdictiorver Helicol, aColombian helicopter transportation compaimya
suit arising from a fatal helicopter crash in Ped®6 U.S. at 4149. The decedents' employer,

a Texasbased joint venture, had contracted with Helicol in Peru to provide transportation in
Peru. As the Supreme Court summarized the facts relevant to jurisdictitelicbl's contacts

with Texas consisted of sending its chief executive officer to Houston for a ctemggotiation
session; accepting into its New York bank account checks drawn on a Houston bank; puirchasi
helicopters, equipment, and training service from [a Texas helicopter mameffctor
substantialsums; and sending personnel to [the manufacturer's] facilities in Fort Worth for
training” 1d. at 416. The Court held that those contacts, although extensive, werdfruaent

to serve as a basis for the exercise of general jurisdichin.

By contrastthe Supreme Court’s decision in Perkins v. Benguet Consolidated Mining

Co, 342 U.S. 437 (1952), shows how much is required in order to support a claim for general
jurisdiction against a corporation that is neither headquartered nor incorporatesl fimutm

state. The defendant Perkinswas a Philippines mining company that had stoppenhiiténg

operations when Japan invaded the Philippines. The company's president relocated to Ohio,

12



where he continued to carry on the company's business from am iofticat State Within that

office, the president “kept . . office files of the company,” “carried on. . correspondence
relating to the business of the company,” and “drew and distributesllary checks on behalf

of the company.” Id. at 448. The corporation employed two secretaries in Ohio, maintained
“two active bank accounts carrying substantial balances,” and used an Ohio Bao{]tas
transfer agent for [its] stock.1d. The president hosted “[s]everal directors' meetingsat hs

office or homé& in Ohio, “supervised policies dealing with the rehabilitation of the corporation’
properties in the Philippines,” and “dispatched funds to cover purchases of madbirsugh
rehabilitation.” 1d. Under those circumstances, the Supreme Court concluded that the president
had “carried on in Ohio a continuous and systematic supervision of the necessatdg limi
wartime activities of the companyld. Thatwas enough to persuade the Court that @biats

could exerci® generapersonal jurisdiction over the company, and thus adjudicate a suit against
the company that did not arise in Ohio and did not relate to the corporation’s adintedd.

The jurisdictional facts in this case are notsaong as the facts presented by the
plaintiffs in Helicopterosand are not even remotely as strong as the jurisdictional facts tleat wer
present inPerkins The best that Loyalty can do by way of an argument on general jurisdiction
is to say that somd detBlue’scustomers reside ithmis districtand that some of those customers
earn frequent flyer miles frodetBlue The domicile of customers of a company, however, says
nothing about whether the company has a sufficient presence in the staehaeicustomers
are located.

Loyalty’s argument on general jurisdiction is essentially the same asginment made

by the respondent in tHeaimler case—that the Court should “approve the exercise of general

13



jurisdiction in every State in which a corporation ‘engages in a substantial, continadus, a
systematic course of business.Daimler, 134 S. Ct. at 761. The Supreme Court, however,
referred to that formulation as “unacceptably grasping.” The Court noted tBetinfler’s
California activities sufficed to allow the adjudication of foreign claims ilif@aia courts, “the
same global reach would presumably be available in every other State in whichi€ils
subsidiary’s] sales are sizableld. That argument, the Court held, would be an “exarti
exercise[] of allpurpose jurisdiction.”ld. In sum, because there is no evidence JetBlueis
“essentially at home” in thEastern Districbf Texas, the Court rejects Loyalty’s argument that
the Court may exercise general personal jurisdiciier JetBlue

C. Specific Personal Jurisdiction over JetBlue

Loyalty’s argument that this Court can exercise specific personal piresdiover
JetBlue presents a very different question. Specific jurisdiction, unlikergejurisdiction,
applies only to disputes that “arise out of or are connected with thé&iastiwithin the state.”
Int'l Shoe 326 U.S. at 319. The Supreme Court has explained that a defendant may fairly be
subjected to the jurisdiction of the courts of a forum state if the defendant “has [fulipose
directed his activities at residents of the forum and the litigation results from alhpgees that
arise out of or relate to those activitiesBurger King 471 U.S.at 472 (citations andhternal
guotationmarksomitted).

After a review of the evidence pertaining to the jurisdictional question, the Court is
satisfied (1) that JetBlue has purposefully directed certain of its actiaitiessidents othe
district—in particular, its loyalty awards program with its conversionuiest; and (2) that this

litigation results from alleged injuries that are related to those activities. The &lear

14



concludesthat JetBlue cannot defeat personal jurisdiction by showing that the assertion of
personal jurisdiction in this case would @oimport with fair play and substantial justid®urger

King, 471 U.S. at 4723, 476;Campbell Pet Cp542 F.3d at 8885. The Court therefore holds

thatit has specific personal jurisdiction ovlatBlue in this case.
In its complaint, Loyalty allegethat JetBlue “has entered into agreements with partners
such as Marriott, and provides for the conversion of Marriott Rewards points to TrueBige mi
JetBlue provides related support services and instructions for the infringingiapefsuch
[awardcredit conversion] systems to its customers.” Case N@-&-662, Dkt. No. 1, at 3. In
addition, the complaint alleges:
Through its actions, JetBlue has directly infringed the 023 and '550 Patents. In
addition, with knowledge of the '023 and '5%atents at least as early as the
filing of Plaintiff's complaint, JetBlue has actively induced others including its
customers to infringe and contributed to the infringement by others of the ‘023
and '550 Patents throughout the United States, knowind-tyalty alleges such
activities to be infringing. JetBlue agrees and specifies with its loyalty gamogr
partners that conversions shall occur in the manner claimed in the '023 and '550
Patents. JetBlue has designed, installed, operated and implemented its computer
systems to operate in an infringing manner. The infringing systems have no
substantial non-infringing uses.
Id. at 34.
Although JetBlue disputes those allegations and contends that it has not actively
participated in the alleged infringing tadty, the Court is requiredo “accept as true the

uncontroverted allegations in the complaint and resolve in favor of the plaintiffaatyaf

conflicts posed by the affidavitsLatshaw 167 F.3d at 211.

JetBlue introduced evidence that althoug8persons with addresses in thistrict are
members of it rueBlueloyalty award program, none of those members has ever used Marriott

Rewards points to obtain TrueBlue points. Case No.-@6P3 Dkt. No. 113, at 23. Loyalty

15



has not taken factual issue with that representation. However, Lpyatits out that JetBlue’'s
interrogatory responsesveal that therbave been 887 instanceswhich a TrueBlue member
having an address in the Eastern District of Tdwaxconverted American Express Memslaip
Rewards points into TrueBlue pointSeeid., Dkt. No. 26-3, at 7.

Notwithstanding the number of TrueBlue members who live in the Eastern Didtrict o
Texas and the number of occasions on which those customers have converted American Expres
Member&ip Rewards points into TrueBlue points, JetBlue argues that it does not engage in
infringing activity in the Eastern District of Texas because it “does not melke sell, offer to
sell, or import the accused methods or systems” in the distHoiwever the conversionsf
loyalty pointsthat JetBlue has offered and madenstitute activities that are purposefully
directed at residents of the district. Moreover, Loyalty’s claims arise frauries relating to
JetBlue’s contacts with the districthealleged injury suffered by Loyalty is the infringement of
its patents. That injury occurred, according to Loyalty, when the conversionsasfirpuaints
were made and recorded, and when they resulted in customers’ purchases aihgogetyices.
JetBlués acts of making the conversion process available to almost 9000 TrueBlue members
living in the Eastern District of Texaand its conversion dimerican Exprestoyalty points on
nearly 900 occasionss conduct that is directly related to th&ingement allegations.

Loyalty’s theory of the case against JetBluneler the '023 patent claims is tldatBlueis
a party to the agreement to convert loyalty award credits with varionstieoce partners” and
that it is responsible, at least in pddr causing the infringement of the claimed method by
granting its customers award credits wi#tBlueand accepting the converted award credits of

its commerce partners as payment for purchases of airline travel. Leyiggry under the
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'550 patentclaims is thatletBluehas created Web pages accessible by customers that allow the
customers to convert loyalty award credits wigiBlue’s commerce partners.

The allegations of infringement againdetBlue plainly relate to interactions between
JetBlle and itscustomers inthe Eastern District offexas. Under Loyalty's infringement
theories,JeBlue is responsible for acts of infringement by making it possible for its loyalty
award program members, many of whom livethe Eastern Districtto convertpoints of its
commerce partnergito TrueBlue miles. It is thus incorrect to say, as JetBlue does, that
Loyalty’s allegations of infringement against JetBlue “have no relatipnghithe Eastern
District of Texas.” Case No. 2:48-662, Dkt. No. 11, at 11.

JetBlue argues that Loyalty’s evidence does not show that JetBlue ogsixde for any
acts of alleged infringement in this district. In the case of the conversighmerican Express
Membership Awards points into TrueBlue milektBlue argues thaeven under Loyalty’s
theory, none of the limitations of the asserted claims are performed by custamerthat if
JetBlue had performed any of the steps of the asserted claims, “suampede necessarily
would have taken place outside this Distties JetBlue has no employees or servers in the
district. Case No. 2:18v-662, Dkt. No. 29, at 7. While it may be true that the agreements
between JetBlue and its commerce partners to allow transfers of loyalty avealits in
exchange for TrueBlue neit wereexecuted outside the district and that the computers that
effectuate and record the transfers are located outside the district,ottessiof converting
loyalty award credits into TrueBlue miles necessarily begins with reqfreststhe customer,

requests that are presumably sent from customers within the district, winotdied of the
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transfers when they are completed, and are allowed to purchase seoritdstiBlue as a result,
again presumably from their residences in the district.

JetBlue enables its customéosinteract with JetBlue’s loyalty program through the use
of JetBlue’'swelsite. Indeed Loyalty’s theory of infringement with respect to the '550 patent is
that JetBlue infringes throughieb pages it has created that allovgtomers to convert loyalty
award credits with its commerce partne¥®¥hen a defendant’s interactions with its contacts in a
forum stateoccur through avebsite,courts frequentlyanalyze the issue of personal jurisdiction

by applying the tesenunciatedn Zippo Manufacturing Co. v. Zippo Dot Com, Inc., 952 F.

Supp.1119 (W.D. Pa. 1997). Underathtest,courts“examin[e] the level of interactivity and
commercial nature of the exchange of inforimatthat occurs on the Web Siteo determine
whether the dfendant has subjected itself to personal jurisdiction in a state or district tvbere
defendant’s customers receive the defendant’'s messhjed.1124. On one end the spectrum,
personal jurisdiction is most likely to exishere thedefendant “cledy does business over the
Internet.” 1d. On the other end of the spectrum are passive wehsiiese a defendant “has
simply posted informationthat customerscan accessld. In between arénteractivewebsites,
where the existence of personal jurisdiction “is determined by examiningetred of
interactivity and commercial nature of the exchange of information ticat®on the Web site.”

Id.; see alsaMink v. AAAA Development LLC, 190 F.3d 333, 336 (5th Cir. 1999) (adopting the

Zippo frameworkin the Fifth Circui}; Maynard v. Phila. Cervical Collar Co., 18 F. App’x 814,

816-17 (Fed. Cir. 2001) (nonprecedentialA (passive website is insufficient to establish
purposeful availment for the purpose of due precesThis case fallattheend of the spectrum

that allows for the xercise of personal jurisdiction. The allegedly infringing activity invelve
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customers who purchase air travel on JetBlue with converted loyalty miles.n WWbse
purchases occur through JetBlue’s website, they clearly constitute “do[ingessiover the
Internet.” Furthermore, the conversion of American Express Membership Rewards ieto Tru
Blue points is itself a commercial transaction that constitutes “do[ing] business tioe
Internet.” The exercise ofyrisdiction over JetBlue in this cage therefore proper under the

Zippotest. See alsd@oys “R” Us, Inc. v. Step Two, S.A., 318 F.3d 446, 452 (3d Cir. 2003) (“In

cases where the defendant is clearly doing business through its web kédorutn state, and
where the claim relates to or arises out of use of the web sitgipjp@court held that personal

jurisdiction exists’); Autobytel, Inc. v. Insweb Corp, 2009 WL 901482, at3*2E.D. Tex. Mar.

31, 2009)(personal jurisdiction existed where Texas residents could use defendargitevie
contact auto dealers in Texas, submit financial information, and apply for)a AubanceMe,

Inc. v. Rapidpay LLCA450 F. Supp. 2d 669, 63 (E.D. Tex. 2006)accused infringer’s

website allowed potential customers in Texas to receive-gpatdfic quotes, apply fothe

allegedly infringingservices, and receitboseservices throgh the website)CoolSavings.com,

Inc. v. 1Q.Commerce Corp., 53 F. Sug@a 1000, 100D3 & n.3(N.D. Ill. 1999) (noting,in a

casein whichthe alleged contact with the forum state occurred throlgldefendant’s operation
of its allegedly infringing irgractive websitethat “a case in which the contact itself is the wrong
is a stronger case for jurisdiction than one in which the contact merely rel@tesirong”).

Based on the foregoing analysis, the Court is satisfied that Loyaliméiathe firsttwo
elements of the showing required for specific jurisdiction: (1) that JetBhsepurposefully
directed its loyalty awards program and the conversion feature of that rpregnaesidents of

this district and (2) that this litigation results from injuries related to those activities.
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The defendant has the burden of showing thatthire element-the “fair play and

substantial justice” facterrequiresdismissal. SeeAutogenomics, Inc. v. Oxford Gene Tech.

Ltd., 566 F.3d 1012, 1018 (Fed. Cir. 2009); Breckenridge Pharm., 444F1383. Moreover,

the Supreme Court and the Federal Circuit have made clear that the “fair play stahtgalb
justice” factor is to be applied “sparingly” and only in extreme caSegBurger King, 471 U.S.
at 477 ({W]here a defendant whpurposefullyhas directed his activities at forum residents

seeks to defeat jurisdiction, he must preseabrapelling casehat the presence of some other

considerations would render jurisdiction unreasonalfeniphasis addejj)Camptell Pet Co,

542 F.3d at 885 (rare situationg)ecs for Imaging 340 F.3dat 1351-52;Depreny| 297 F.3d at

1355-56 Inamed Corp., 249 F.3d at 1363Such casesin which otherwise constitutional
personal jurisdiction is defeatgtre limited to the rare situation in which the plaintiff's interest
and the state's interest in adjudicating the dispute in the forum are so attenattbéythare
clearly outweighed by the burden of subjecting the defendant to litigation withiforin@.”

Beverly Hills Fan 21 F.3dat 1568. The Court is not persuaded that JetBluentetsts burden

to show that this is &compelling” case in which “fair play and substantial justice” reqaire
finding that personal jurisdiction over it does not exist.

Determining whethedetBluehas demonstrated that the exercise of jurisdiction would be
SO unreasonable as to violdter play and substantial justice requiramnsideration of several
factors including (1)the burden on the defenda(®) the interest®f the forum state(3) the
plaintiff's interest in obtaining relie{4) the interstate judicial system's interest in obtaining the

most efficient resolution of controversies, affy the shared interest of the several states in
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furthering fundamental ssbantive social policies.Depreny] 297 F.3d at 13559named 249
F.3d at 1363.

It is no doubt burdensome fdetBlueto have to defend this action in Texas rather than in
New York the location of its headquarters, or even Delaware, where it igporated Other
factors, however, cut the other wags for the interests of the forum state, the Federal Circuit
has recognized that a state has a significant interest in discouragimggsithat occur within the

state, including patent infringemerBeverly HillsFan 21 F.3d at 1568:iting Keeton v. Hustler

Magazine, Ing. 465 U.S. 770, 776 (1984). Texas's interest in preventing infringement by

JetBlueis sufficient, in light of the volume of alleged infringing acts, to makestage’sinterest

a significant factor in the fairness inquiry. Moreover, tbeesal states have a “shared interest”
in preventing infringement, which bears on the “fair play” factor and supports theisexef
personal jurisdiction in one such state.

With respect to its activities in Texa¥etBlueis in the same situation as nyaather
national corporations that sell products or services nationwide. Those companiggeuets
specific jurisdiction in any district in which they sell thaifringing products. The volume of
business thaletBluedoes with residents of thisdfiict, and the number dfistrict residents who
are members afetBlue’sloyalty rewards program and have used the conversion feature of that
program bear heavily on the “fair play and substantial justice” factor. Thi & case in which
a single istated sale or use of a product is being employed to obtain personal jurisdiction over a
defendant that otherwise has had no business relationship with the forum, and in which it would
be perverse to impose on the defendant the burden of defending in a foreign forum based on so

little contact there.
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Beyond thattheinterest of the plaintiff in obtaining relief and the interest of the judicial
system in obtaining the most efficient resolution of controversies weigh aghénsissal of
JetBluefor improper venue based on lack of personal jurisdictiSome of the factors bearing
on JetBlue’spersonal jurisdictiomrgumentapply to several of the other defendant airlines in this
case. If the Court were to conclude that it would be unfair to exercise pgrgwsthittion over
JetBlue,a similar argument could be made with respect to several of the other deferotee air
as well. The result of ruling idetBlue’sfavor on “fair play” grounds would thus be to divide
this case integeveral parts and among sea districtsjmposing a substantial burden not only on
the plaintiff but on other district courts. The Court concludes that the plaimif€sests and the
interest of judicial economy favor retaining jurisdiction o¥etBluein this forum, and that is
not unfair to exercise jurisdiction over JetBlue in a district where it has ehgagebstantial
business activity, including activity relating to the alleged infringemémucordingly, the Court
concludes thaletBluehas not met its burden to show that this is one of those rare cases in which
the defendant has met its burden of showing that the action should be dismissed for lack of
personal jurisdiction based on the “fair play and substantial justice” factor.

The motion to dismiss is DENIED.

IT IS SO ORDERED.

SIGNED this2d day ofSeptember2014.

ot & T

WILLIAM C. BRYSON
UNITED STATES CIRCUIT JUDGE
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