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THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
MARSHALL DIVISION
FREENY, ET AL.,
Plaintiffs,
V. CASE NO. 2:13CV-791 RSP

MURPHY USA INC.,

Defendant
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MEMORANDUM OPINION AND ORDER

Before the Courtis the opening claim construction brief of Plaintiffs Freeny et al.
(“Plaintiff”) (Dkt. No. 61 in consolidated case 2:t8-790, filed on July 31, 2014), the response
of Defendant Murphy USA Ind‘Defendant”) (Dkt. No. 27, filed on August 14, 2014nd the
reply of Plaintiff (Dkt. No. 28, filed on August 21, 2014). The Court hettaan construction
hearing on September 18, 20I4avingconsideredhe arguments and evidence presented by the
parties at the hearing and in ithelaim construction briefingthe Court issueshis Claim

Construction Order.
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|. BACKGROUND

Plaintiff brings suitalleging infringementof United States PateMos. 6,076,071"the
‘071 patent”) and 6,58,016 (“the ‘016 patent”fcollectively, the “Asserted Patentsby the
Defendant Plaintiff has asserted that claimhsb, 8, 16, 24, 28, 30, 31, and &6he 071 patent
andclaims 1, 5, 8, and 12f the 016 patentare infringed by products and servicestlo¢
Defendant. (Dkt. No. 27 at 4.)

The application leading to th@®71 matent was filed oduly 6, 1998. The 071 mtent
issued on June 13, 200and is ertitled “Automated Synchronous Product Pricing and
Advertising Systemi The ‘016 patent issued from a continuatiapplicationof the 071 patent
andwas filed on January 20, 20@hdissued on January 28, 2003’ he ‘016 mtent alsos
entitled“ Automated Synchronous Product Pricing and Advertising Systdine’071 and ‘016
patents sharéhe same specificatioh In generalthe Asserted Patents are directedzanious
embodiments of a product pricing system for displaying and changing pfige®ducts at
stores. The Abstracof the ‘071patent states:

An automated product pricing system including a physical store system, a virtual

store system, and a control system. The physical and virtual store syseems ar

capable of transmitting sales dandicative of the number of sales of identified

respective products. The control system is adapted to receive the salesrdata f

the physical store system and the virtual store system. In response thereto, the

control system generates price change diatduding a changed price of an
identified product based on the sales data received from at least one of the
physical and virtual store systems. The price change data is then transyitted

the control system to at least one of the physical and virtued sistems to
thereby change the price of the identified product.

Asserted claim 1 of thé®71 patent is shown below:

1. An automated product pricing system, comprising:

! Because the patents share the same specification, for the purposes of this lopiGiourt will
only cite to the ‘071 patent specification, realizing that the ‘016 patent has equaragans.



product pricing unit means for displaying a first product location price indicative
of the unit price of a product such that the first product location price is
perceivable by a first shopper when the first shopper is selectingatiecprfor
purchase;

means for electronically changing the first product location price to andeco
product location price following the first shopper selecting the product for
purchase, the second product location price being different than the first product
location price, the second product location price being perceivable by a second
shopper when the second shopper is selecting the product for purchase; and

means for requesting from the first shopper a first product checkout/order price

for the purchase of the product and from the second shopper a second product
checkout/order price for the purchase of the product, the first and second product
checkout/order prices not exceeding the respective first and second product
location prices perceivable by the first and second shoppers when the first and
second shoppers were selecting the product for purchase.

[I. LE GAL PRINCIPLES
A. Claim Construction

“It is a ‘bedrock principle’ of patent law that ‘the claims of a patent definentrention
to which the patentee is entitled the right to exclid&hillips v. AWH Corp.415 F.3d 1303,
1312 (FedCir. 2005) (en bancfquotinglnnova/Pure Water Inc. v. Safari Water Filtration Sys.,
Inc.,, 381 F.3d 1111, 1115 (Fedir. 2004)). To determine the meaning of the claims, courts start
by considering the intrinsic evidenc&ee idat 1313;see alsaC.R. Bard, Inc. v. U.S.uggical
Corp., 388 F.3d 858, 861 (Feir. 2004);Bell Atl. Network Servs., Inc. v. Covad Corimac
Group, Inc, 262 F.3d 1258, 1267 (Fe@ir. 2001). The intrinsic evidence includes the claims
themselves, the specification, and the prosecution hist®eg Phillips415 F.3d at 1314C.R.
Bard, 388 F.3d at 861.Courts give claim terms their ordinary and accustomed meaning as
understood by one of ordinary skill in the art at the time of the invention in the contée of t
entire patent.Phillips, 415 F.3d at 13223; accordAlloc, Inc. v. Int'l Trade Comm’)n342 F.3d

1361, 1368 (FedCir. 2003).



The claims themselves provide substantial guidance in determining the meéning o
particular claim terms.Phillips, 415 F.3d at 1314First, a term$ context in the asserted claim
can be very instructive.ld. Other asserted or unasserted claims canraidetermining the
claim’s meaning because claim terms are typically used consistently throdlgaqadtent.Id.
Differences among the claim terroan alsaassist in understanding a tesmheaning.ld. For
example, when a dependent claim adds a limitation to an independent claim, iumquebat
the independent claim does not include the limitatiohat 1314-15.

“[Cllaims ‘must be read iwiew of the specificatin, of which they are a part.’Phillips,
415 F.3d afLl315 (quotingMarkman v. Westview Instruments, |82 F.3d 967, 979 (Feir.
1995) (erbanc)). “[T]he specification ‘is always highly relevant to the claim construction
andysis. Usually, it is dispositive; it is the single best guide to the meaning of a disputed term.’
Id. (quotingVitronics Corp. v. Conceptronic, Inc@0 F.3d 1576, 1582 (Fe@ir. 1996));accord
Teleflex, Inc. v. Ficosa N. Am. Cor@99 F.3d 1313, 1325 (Fedir. 2002). This is true because
a patentee may define his own terms, give a claim term a different meamrbetharm would
otherwise possess, or disclaim or disavow claim scdpeillips, 415 F.3d al316. In these
situations, the inventa’ lexicography governs.ld. The specification may also resolve the
meaning of ambiguous claim terms “where the ordinary and accustomed mefatiiagvmrds
used in the claims lack sufficient clarity to permit the scope of the claim to beaasegfrom
the words alone.” Teleflex 299 F.3d at 1325.But, “[a]lthough the specification may aid the
court in interpreting the meaning of disputed claim language, particular embaosliaenh
examples appearing in the specification will not generally be readhatalaims.” Comark

Commc'ns, Inc. v. Harris Corpl156 F.3d 1182, 1187 (Fe@ir. 1998) (quotingConstantv.



Advanced MicreDevices, InG.848 F.2d 1560, 1571 (Fe@ir. 1988));accordPhillips, 415 F.3d
at 1323.

The prosecution history is another totw supply the proper context for claim
construction because a patent applicant may also define a term in prosecutirtgrineHmane
Diagnostics, Inc., v. Lifescan, In@81 F.3d 1352, 1356 (Fe@ir. 2004) (“As in the case of the
specification, a pate applicant may define a term in prosecuting a paterif.T).he prosecution
history (or file wrapper) limits the interpretation of claims so as to excludenterpretation that
may have been disclaimed or disavowed during prosecution in order to olaien allowance.”
Standard Oil Co. v. Am. Cyanamid Cé74 F.2d 448, 452 (Fed. Cir. 1985).

Although extrinsic evidence can be usefulsitless significant than the intrinsic record
in determining the legally operaé meaning of claim language.Phillips, 415 F.3d at 1317
(citations and internal quotation marks omittedechnical dictionaries and treatises may help a
court understand the underlying technology and the manner in which one skilled in thghart mi
use claim terms, but technical dictionaries and treatises may provide defirtitagnare too
broad or may not be indicative of how the term is used in the pakénat 1318. Similarly,
expert testimony may aid a court in understanding the underlying technology anuidieig
the particular meaning of a term in tpertinent field, but an expert’s conclusowsupported
assertions as to a term’s definition @mtirely unhelpful to a courtld. Generally, extrinsic
evidence is “less reliable than the patent and its prosecution history in detgrimiv to read
claim terms.” Id.

The “determination of clainndefiniteness is a legal conclusion that is drawn from the

Court’s performance of its duty as the construer of patent claifvexbn Research & Eng’g Co.



v. United States?265 F.3d 1371, 1375 (Fed. Cir. 2001). Section 112 entails a “debatzece”
between precision and uncertainty:
On the one hand, the definiteness requirement must take into account the inherent
limitations of language Some modicum of uncertainty, the Court has recognized,
is the price of ensuring the appropriate incentives for iation. . . At the same
time, a patent must be precise enouglafford clear notice of what is claimed,
thereby apprising the public of what is still open to the@herwise there would
be a zone of uncertainty which enterprise and experimentation mizy @nly at
the risk of infringement claimsAnd absent a meaningful definiteness check, we
are told, patent applicants face powerful incentives to inject ambiguity into their

claims.. . .Eliminating that temptation is in order, and the patent draften the
best position to resolve the ambiguity in paidatms.

Nautilus Inc. v. Biosig Instruments, Ind34 S. Ct. 2120, 21289 (2014) (citations omitted).
Therefore, in order for a patent to be definite under § 112, 12, “a’‘sattaitns, viewedh light

of the specification and prosecution history, [are required to] inform those skillegl amttabout
the scope of the invention with reasonable certaintgl.”at 2129. The determination of
“definiteness is measured from the viewpoint of a peskilied in the art at the time the patent
was filed.” Id. at 2128. (emphasis original, citations omitteljhe definiteness requirement . . .
mandates clarity, while recognizing that absolute precision is unattainddle This standard
reflects ruings that have found that “the certainty which the law requires in pasem$ greater
than is reasonable, having regard to their sulnjetter.” Id. at 2129. “Whether a claim
reasonably apprises those skilled in the art of its scope is a quedaentbét [is] review[ed] de
novo.” Microprocessor Enhancement Corp. v. Texas Instruments 320. F.3d 1367, 1374
(Fed. Cir. 2008).As it is a challenge to the validity of a patent, the failure of any claim in suit to
comply with 8 112 must be shown blear and convincing evidenceNautilus 134 S. Ct. at

n.10.



B. Means-Plus-Function Limitations

Where a claim limitation is expressed“imeans plus functiénlanguage and does not
recite definite structure in support of its function, the limitation is stulbpe85 U.S.C. § 112, 6.
Braun Med., Inc. v. Abbott Labsl24 F.3d1419, 1424 (Fed. Cir. 1997)Iin relevant part, 35
U.S.C. 8§ 112, 6 mandates thatuch a claim limitation‘be construed to cover the
corresponding structure . . . described in the specification and equivalents.thelgofciting
35 U.S.C. § 112, 1 6)Accordingly, when faced with meapdusfunction limitations, courts
“must turn to the written description of the patent to find the structure that correspohds to t
means recited in the [limitation%]ld.

Construing a meanslus{function limitation involves multiple steps:The first step in
construing [a meanglusfunction] limitation is a determination of the function of the means
plusfunction limitation” Medtronic, Inc. v. Advanced Cardiovascular Sys.,, [848 F.3d 1303,
1311 (Fed. Cir. 2001)Once a court has determined the limitatsofunction,“the next step is to
determine the corresponding structure disclosed in the specification and eqsivh&reof. Id.

A “structure disclosed in the specificatioriagrresponding’structure only if the specification or
prosecution history clearly links or associates thaictire to the function recited in the claim.
Id. Moreover, the focus of thécorresponding structuteinquiry is not merely whether a
structure is capable of performing the recited function, but rather whetheprttesponding
structure is'clearly linked or associated with the [recited] functiomd:

“While corresponding structure need not include all things necessary to enable the
claimed invention to work, it must include all structure that actually performsetieed

function.” Default Proof Credit Card System, Inc. v. Home Depot U.S.A,,44@. F.3d 1291,



1298 (Fed. Cir. 2005). “The question is not whether one of skill in the art would be capable of
implementing a structure to perform the function, but whether that person wouldtandehe

written description itself to disclose such a structur€€ch.Licensing Corp. v. Videotek, Inc.

545 F.3d 1316, 1338 (Fed. Cir. 2008). Further, the identified structure needs to be more than a
“black box.” See Blackboard, Inc. v. Desire2Learn |n874 F.3d 1371, 13823 (Fed. Cir.

2009). The structure needs to be described in detail and not abstr&s®id.

Where computeimplemented inventions are at issue and claimed using rpdass
function limitations, the Federal Circdihas consistently required that the structure disclosed in
the specification be mme than simply a general purpose computer or microprocessor.
Aristocrat Techs. Australia Pty Ltd. v. InGame Tech.521 F.3d 1328, 1333 (Fed. Cir. 2008).
Rather, the patent must disclose sufficient algorithmic structure (or some datbeniption)
expaining how the computer performs the claimed functi@ee id.at 133237; Blackboard
574 F.3dat 1383-84;Finisar Corp. v. DirecTV Group, Inc523 F.3d 1323, 1340 (Fed. Cir.
2008). The terntalgorithni in computer systems has broad meaning and enssegin
essence a series of instructions for the computer to féllomre Waldbaum457 F.2d 997, 998
(CCPA 1972), whether in mathematical formula, or a word description of the procedure to be
implemented by a suitably programmed compuliegphoon Touch Techs., Inc. v. Dell, |r859
F.3d 1376 (Fed. Cir. 2011) (“i.e., . . . a stgpstep procedure for accomplishing a given rejult”

If an algorithm igequired, that algorithm may be disclosed in any understandablegorm:
mathematical formula, in presas a flow chart, or in any other manner that provides sufficient
structure. SeeFinisar, 523 F.3dat 134Q But, “simply reciting ‘software’ without providing
some detail about the means to accomplish the function is not enough.at 134041.

Nonethelessgven though the algorithm may be expressed in any understandabletiveay,



purported algorithm cannot “merely provide[] functional language” and mustderavistegby-
step procedure” for accomplishing the claimed functidérgo Licensing, LLC v. CareFusion
303, Inc, 673 F.3d 1361, 1365 (Fed. Cir. 201 Further, “[i]t is well settled thasimply
disclosing software, however, without providing some detail about the means to ashaotmgli
function, is not enough.””Function Media, L.L.C. vGoogle, Inc. 708 F.3d 1310, 1318 (Fed.
Cir. 2013) (citation and internal quotations and alterations omitted).

In limited circumstances, a general purpose computer may suffice as striatua
generic function (such a%processing) if the function & “coextensive with the structure
disclosed. In re Katz Interactive Call Processing Patent Liti§39 F.3d 1303, 1316 (Fed. Cir.
2011) (“Absent a possible narrower construction of the terms ‘processing,” ‘regéignd
‘storing,’ . . . those functionsan be achieved by any general purpose computer without special
programming. As such, it was not necessary to disclose more structurbelganéral purpose
processor that performs those functions.”). However, a construction narrowing therfsirtoti
“specific computeimplemented functiorisrequires corresponding algorithms to be disclosed.
Id. at 1317.

. CONSTRUCTION OF AGREED TERMS

The Court hereby adopts the following agreed constructions:

Term Agreed Construction

“display means for displaying at least This phrase should be construed under 35

one product, and for displaying a U.S.C. § 112(6).
product location price”
(‘071patent, claim 3 Function: “displaying a product for sale and a

price for that product”

Structure: “an electronic display screen and
equivalents thereof”

10



“sales and inventory data”
(‘071 patent, claims 5, 28; ‘016 patent
claims 5,12)

Plain and ordinary meaning

“competition price datd’ / “competition
pricing data”

(‘071 patent, claims 5, 28, 36; ‘016
patent, claims 5,12)

Plain and ordinary meaning

“store product advertising media unit
constructed to selectively output
(‘071 patent, claim 31)

“an electronic unit that selectively displays
advertising meda”

“advertising message”
(‘071 patent, claim 31)

Plain and ordinary meaning

“pricing and advertising information”
(‘071 patent, claims 5, 28; ‘016 patent
claims 5,12)

Plain and ordinary meaning

(Dkt. No. 30, August 28, 2013bint Claim Construction and Prehearing Statement.)

IV. CONSTRUCTION OF DISPUTED TERMS

The parties’ positions and the Courtisalyss as to the disputed ternmase presented

below. As an initial note, during the claim construction hearing Plaietifiresslystated that it

did not object to any of the Court’s proposed constructions as presented at the hearing.

A. “automated’

Disputed Terms

Plaintiff’s Defendant’s
Proposed Construction| Proposed Construction

“automated”

(all asserted claims)

This termappears in the “functions entirely
preamble of the claims | without intervention by
and is not limiting a human operator”

The disputed termdutomated” appears in eaclaim in both the ‘071 and '01patens.

(1) The Parties’ Positions

11




Plaintiff submitsthatthe term “automated” appearimgthe preamble is not a limitation
(See, e.g.Dkt. No. 61 at 6.) Plaintiff argues that the word “automated” in the preamble “[a]n
automated product pricing system” does not recite any essential stroctstep, nor is it
necessary to give life, meaning, and vitality to the clairtd.) ( Rather, each asserted claim
recites in its body a complete set of structures for electronically camgrpitoduct pricing. 1¢.)

The Plaintiff further arguethat even if “automated” is a limitation, Defendant’s construction is
incorrect because in ordinary English, “automated” does not mean “functionsyentithout
intervention by a human operator(ld.) Rather,“automated” means “using a computer” or
“working with little or no human actuation.{ld. at 7.) Plaintiff argues that Defendant’s reliance
on a dictionary definition is in errorld() Plaintiff alsoargues that because some claims include
the term “automatic” for particular limitations, making the entire system be “autonvetiait
make those limitations redundantd.(at 7-8.) Plaintiff also argues that there is support in the
specification for some human intervention for some of the steps, which is inconsigtent w
Defendant'sconstruction. I¢. at 9.)

Defendant responds thidie term “automated” in the preamble recites an essential feature
of all of the AssertedClaims and claim limitations and of the systems described in the
specification (See, e.g.Dkt. No.27 at6.) Defendantargues that the pervasive use of the term
“automated” in the Title, Abstract, Background and preamble indicates the interdctibdea
system and method devoid of any human operator intervent{tth) This distinction from
known prior art based on the advantages of automation clearly indicates that the Ifimgmea
and vitality of the Asserted Claims is the comgleémoval of human operator (i.e. manual)
intervention. (Id.) Defendant argues that Plaintiff's reliance on other sbconstruction of the

term “automated” is neither controlling nor indicative of how other courts havergedshe

12



term. (d.) Defendant also argethat any redundancy of the term “automated” in the claims
was intended by the patentaed is evidaced by the fact that the patentee stated that the concept
of “automation” was an implicit limitation of the claimgld. at 67.)

Paintiff repliesthat Defendant fails to show why the preamble recites an essential feature
of the claims or is necessary to give life, meaning, or vitality to the clai8ee, e.g.Dkt. No.

28 at 1.) Plaintiff argues that Defendant’s reliance on atipar of the specification about
reducing manual labor for price changes does not require the extreme positionngf mavi
human operator intervention whatsoevetd. at 2.) Plaintiff argues that the patentee never
intended the system to be completely devoid of any human control, as the specification in one
embodiment requires a human operator to control the pricing algoritdgn. (

(2) Analysis

The parties’ pmary dispute iswhetherthe “automatedterm appearing in the preamble
is a limitation. The Court agrees with the Plaintéhd finds that, in this instance, the preamble is
not limiting.

Each independent claim in the ‘071 and ‘616 patents includes in the preamble the
following phrase “[a]n aubmated product pricing system.” Further, each dependent claim
includes a reference to the “automated product pricing system” that it isddgpeupon. Not
one claim refers back to the “automatddtm appearing in the preambleHowever, many
claims doinclude additional references tioe term ‘automati€]” (such as claims 24 and 36 of
the ‘071 patent and claim 8 of the ‘016 patent) in connection with additionttions

In general, a preamble does not limit a claimllen Engineering Corp. vBartell
Industries, Ing. 299 F.3d 1336, 1346 (Fed. Cir. 2002). A preamble is properly considered a

limitation of a claim “if it recites essential structure or steps, or if it is ‘necessagie life,

13



meaning, and vitality’ to the claim."Catalina Mkg. Int’l, Inc. v. Coolsavings.com, Inc289
F.3d 801, 808 (Fed. Cir. 2002) (quotiRgney Bowes, Inc. v. Hewld®ackard Cq. 182 F.3d
1298, 1305 (Fed. Cir. 1999))¥Conversely, a preamble is not limiting ‘where a patentee defines
a structurally comple invention in the claim body and uses the preamble only to state a purpose
or intended use for the inventionCataling 289 F.3d at 808 (citinowe v. Droy 112 F.3d
473, 478 (Fed. Cir. 1997)).

The Court finds that the use of “automated” in the prdansbnot a limitation. The use
of the term “automated” in the preamble does not recite any essential structige, oos is it
necessary to give life, meaning, and vitality to the clai®ather, each claim recites in its body a
complete set of struates for a product pricing systenturther, the requirement that the term
“automatic” in the preamblprovidesa limitation would be contrary to claims that additionally
recite an “automatic” limitatiodor particular steps or systemg-or exampleclaim 24 of the
‘071 patent recites“a store system computer constructed to communicateo as
to automatically change the production location price and the product checkout price.”
(emphasis added.)ikewise, claim 36 of the ‘071 patent recités contol system computer
adapted . . to automatically output a price change code to the store system computer.”
(emphasis added.) ading the entire system operate automatically woalch minimumrender
these claim limitations reciting “automatically” rediantand/or meaninglessSitill further, the
specification referensethe use of a manager selecting various price change algotithiyes
used by a store system compuiege, e.g.‘071 patent, col. 7, ll. 562), which is inconsistent
with a requirement that the entire system be “automatidhe Court finds Defendant’s
arguments relating to the patente&maplicit” comments regarding amendments to claim 1 of

the ‘016 patet unpersuasive. Contrary to Defendant’s arguments, thsageof the term

14



“automatic” in the preamble implies that some of lter recited steps or components may be

automatic but does not require that each and every limitation recited in the claine aydtém

in its entirety must be wholly automatad function without human intervention.

Accordingly, the Court finds that the preamble merely sets forth the intendasaspusf

the claimed combinain, should not be given a limitinmeaning, and that no construction is

necessaryor thisterm in the preamble

B. “to automatically change . .. ” / “automatically output . . . ”

Disputed Terms

Plaintiff's
Proposed Construction

Defendant’s
Proposed Construction

“to automatically change the product
location price and the product checkout
price”/ “to automatically change the
product location price and the product
checkout/order price”

(071 patent, claims 24, 36;
‘016 patent, claim 8)

“to electronically
change the product
location price and
checkout price”

“electronically changing
the product location
price and checkout price
entirely without human
operator intervention”

U

“automatically output a price change
code”

(‘071 patent, claim 36)

“electronically output
instructions to change 3
price”

“electronically output
encoded instructions to
change a price entirely
without human operator,

intervention”

The terms “to automatically change the product location price and the product

checkoup/order] price’ appear in claims 24 and 36 of the ‘071 patent and claim 8 of the ‘016

patent. The termdutomatically output a price change code” appears in claim 36 of the ‘071

patent. Because these terms are related and have similar proposals and argutinemqtarbes,

the Court will consider these terms together.

(1) The Parties’ Positions

Plaintiff submits thathe term “automatically” does not mean “without human operator

intervention.” (See, e.g.Dkt. No. 61 a25, 29.) Plaintiff argues that Defendant’s relied upon

15



dictionary definition does not support its constructeord is contrary to thepecification and
claims. Gee id. Rather, the term “automated” medhsing a computer” or “working with
little or no human actuation.’(ld. at 7.) Further, Defendant’s relied upon dictionary definition
uses the term “under specific conditions” aDdfendantimpermissibly substitutes the term
“entirely.” (Id.) For the “automatically output a price change code” term, Plaintiffs als@ argu
that Defendant includes the unnecessary limitation of “encodédl. &t(29.)

Defendant responds thdte intrinsic evidence supporits position that theclaims and
patentsare directed to a system and method of changing product location and checkaut price
entirely without any human operator interventio(See, e.g.Dkt. No. 27 at6-7, 23, 28-29.)
Defendant argues that Plaintiff’'s assertion that “automatically” means “elexthgnh would
mean that any use of the term “automatic” is unnecessary and redurdaat.28.) Defendant
argues that Plaintiff's construction of the term “automatically” as “workinip \ttle or no
human actuation” is inconsistent with the ordinary meaning of the teldn) Regarding the
term “price change code,” Defendant argues that the specification it is unclear how a price
change code would not be encodeldl. &t29.)

Plaintiff replies thatDefendant’s proposal is not supported by the intrinsic or extrinsic
evidence. (See, e.g.Dkt. No. 28 aB.) Plaintiff argues that the cases cited by Defendant do not
support its position. Iq.)

(2) Analysis

The partes’ primary dispute isvhether the requirement of “automated” excludes any
human involvement (as proposed by Defendant) or whdétineeans “working with little or no
human actuation” (as proposed by PlaintiffiThe Defendant relies heavily on an EE

dictionary definition of the term “automatic” (in computer applications) whiabvigdes the

16



following definition: “pertaining to a function, operation, process, or deviceuhder specified
conditions, functions without intervention by a human operato

The claim language and prosecution history is not particularly hedgftb the parties’
dispute. Likewise, while both parties cite to different Couwpinions that allegedly require each
party’s construction, the Court notes that these opinions are for differentspatel claims and
arenot particularly helpful or dispositive to the issueshiesepatens.

The specification has various referendesa “manual” operation as opposed to an
“automated” operation.Sge, e.g.'071 patent, col. 2, Il. 10-12; col. 2, Il. 25-38.) In addition, the
specification haswumerous references to the concept of “automatic” in relation to changing
prices, which ar all in the context of “price change algorithmsSe¢ e.g, ‘071 patent, col. 7, I.

54 —col. 8, I. 23; col9, Il. 2-7.) Overall, the Court finds that these of “automatic” within the
specification implies thahe step is performed independently dhatthere is nadirect human
interventionwhen performing theutomatic step This is consistent with the term’s ordinary
meaningand even the extrinsic dictionary definition relied upon by Defendant. The Court
rejects Plaintiff's arguments th#dte termmeans‘working with little or no human actuatidmas
being inconsistent with the intrinsic evidence and the ordinary meaning of thelteaaddition,

there is no guidance as to what “littte human actuatimeans thus making the distinction
betweenautomatic and neautomatic or even serautomatic hard to delineateThe Court
further rejects Plaintiff's proposed constructioras it provides no meaning to the term
“automatically” and insteadappeas to equate the termautomatically” with merely
“electronically.” Further, during the claim construction hearing neither party objected to the

Court’s proposal of “without direct human intervention” for the term “automatitally
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The Court rejects Defendant’s proposal to include the term “entigdythhie Court is not

convinced that it is necessary or warranted, and even the dictionary definitexh upbn by

Defendant does not use the term. Regarding the inclusion of the term “encoded” as prpposed b

Defendant, the Court finds that suctean s not found in the specification, the Court is unclear

what it means, and the Court is not convinced that it is necessary or warrSefearate from

the “encoded” dispute,dth parties agree that tlwenstituentterm “price change code” means

“instructions to change a price,” and the Court finds no need to change that agreed construction.

The Court hereby construéto automatically change the product location price and

the product checkout price”/ “to automatically change the product location pice and the

product checkout/order price’” to meart‘to electronically change the product location price

and checkout price withoutdirect human intervention.” The Court notes that neither party

objected to this construction as proposed during the claim construction hearing.

The Court hereby construésutomatically output a price change codé to mean

“electronically output instructions to change a price withoutdirect human intervention.”

C. “product location price”

Disputed Terms

Plaintiff's
Proposed Constuction

Defendant’s
Proposed Construction

“a first product location price’

(‘071 patent, claims 1, 5, 28;
‘016 patent, claims 1, 12)

“a first price for a product at i
location”

“a displayed price
corresponding to a product in
first location, differenfrom a
second product location price

“a second product location
price”

(‘071 patent, claims 1, 5, 28;

‘016 patent, claims 1, 12)

“a secondorice for a product
at a location”

“a displayed price
corresponding to a product in
secondocation, differenfrom
afirst product location price”

18
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“a product location price” Plain and ordinary meaning, | “a displayed price

but if a construction is corresponding to an individua
(‘071 patent, claims 24, 30, | necessary, then this phrase | product in a specific location”
36; ‘016 patent, claim 8) should be construed as:

“a price for a product at a
location”

The disputed terms “a first product location price” and “a second product locatieh pric
appear in claims 1, 5, and 28 of the ‘071 patent and claims 1 and 12 of the ‘016 patent. The
disputed term “a product location price” appears in claims 24, 30, and 36 of the ‘Odtlgpate
claim 8 of the ‘016 patent. Because these terms are related and have similar proposals and
arguments by the parties, the Court will consider these terms together.

(1) The Parties’ Positions

Plaintiff submits that the terrm “product location price” is described in the specification
assimply a price for a product at a locatiand has its plain meaningSee, e.g.Dkt. No. 61 at
13,15, 22) Plaintiff argue that Defendant’s inclusion of the term “display” is wrong because
the claim separately recites a displaying limitatioBedd.) Likewise, Defendant’s requirement
that the first and second product location prices be différemt each other is wrong because it
is also already stated as a separate requirement in the .clglchy Further, Defendant’s
requirement that the first and second location prices be at separate locatitasicis the
specification, which allows fahe same product at the same locatidd. gt 15.)

Defendant responds th#te claims and specification is clear that the product location
price must be displayed and be perceival{fgéee, e.g.Dkt. No. 27 atl0-11, 20.) Defendant
argues that its catruction is not redundant to the claim language beciuseclear that the

“displayed price” is distinct from the “display means” itselid. @t 11.) In other wordshe
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product location price could not indicate the unit price of a product unless it isyddpéad the
product pricing unit is the item constructed to display this product location pfideat 20.)
Defendant also argues that the requirement that the first and second locagerdiffer is not
redundant because certain claims taon that limitation while others do not.(ld. at 11)
Defendant also argues that its construction accommodates the existencesbfaadfisecond
location that might be differentld()

Plaintiff replies that its construction is consistent with the specification andysingans
a “price for a product at a location.(See, e.g.Dkt. No. 28 at4.) Plaintiff argues that
Defendant’s inclusion of the concept of “display” and that the prices must be mliffeadready

recited in the claims and make those separately recited terms reduntBnt.Pléintiff also

argues that Defendant’s requirement that locations for the first and second location prices be

different is contrary to the specificationd.

(2) Analysis

The parties’ arguments on these terms are either the same or integlaiiyl to each

other, and thus they are discussed togetR&intiff essentially argues a plain meaning approach

to the disputed terms, while the Defendant arghasvarious limitationsare necessary for a
complete understanding of the term8he parties primarily disputerhether the price must be

displayed and whether the first and second product location prices are distinct franotres.

Claims 1 and 36f the ‘071 patent are representative of the disputed terms and are shown

below in relevant part:

[claim 1] product pricing unit means for displayiadirst product location price
indicative of the unit price of a product such ttiegt first product location price
is perceivable by a first shopper when the first shopper is selecting thepiad
purchasemeans for electronically changinlge first product location price to
a second product location pricefollowing the first shopper selecting the pratiu
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for purchasethe second product location pricebeing different tharthe first

product location price, the second product location pricebeing perceivable by

a second shopper when the second shopper is selecting the product for purchase;
and

[claim 36] a product pricing unit constructed to disp&aproduct location price
indicating the unit price of a first product;

(emphasis added). Other claims, while different, recite similar limitations.
The specification has numerous references to these:terms

The physical store system 14a, in general, is constructed to display a
product location price indicating the unit price of a producton at least one of
a plurality of product pricing units 40, to request from a shopper a product
checkout priceor the purchase of the product by at least one of a plurality of
store checkout stations 42, to selectively print coupons, transmit video and/or
audio advertising messages including the product checkout price on a store
product advertising media unit 44nd to dynamically change the displayed
product location prices, the requested product checkout prices, the coupons and
the advertising messages in real time based on predetermined criteria thereby
substantially eliminating consumer confusion and yieldiigg maximum
economic benefit for the physical store by a store product control system 46.

A product location price associated with each of the unique electronic
addresses is stored in the store system computdh®&0product location price
is indicative of the unit price of a single product.

Upon receipt of th@roduct location price data from the product decoder
unit 58, the product price display unit 60 transmits and/or displeyproduct
location price indicative of the unit price of a productdispogd adjacent the
particular product pricing unit 40 in a format perceivable by a shopper when the
shopper is selecting the product for purchase. The product price display unit 60
can be a liquid crystal display, or a LED display, for example. dioeluct
location price transmitted or displayed by the product price display unit 60
remains until a new product location price for the particular product located
adjacent the product pricing unit 40 is received by the product decoder unit 58.

(‘071 patent, col. 3, |. 66 col. 4, |. 13; col. 4, 1124-27; col. 4, . 59- col. 5, |. 3(emphasis
added). The specification expressly statesn numerous instancesthat the “product location

price” is “indicative of the unit price of a single product3eg id).
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Deferdant seek to include the limitation that the price be “displayedThe Court
disagrees.As shown in claims 1 and 36 of tH&/1 patent, the clairseparately recites thttese
product locations prices are to be displayadl includes mangurroundinglimitations on
displayingthese product location priceJo includea concept of “displaying= as suggested by
the Defendant— would make the surrounding limitations dfdisplaying superfluous.
FurthermorePefendant’s construction implies that both the “first product location prioe'tlze
“second product location price” are always displayed, which is contrary to thécsten and
the claims, which suggest that the second product location igridesplayed while the first
product location price (which was previously displaysd)o longer displayed.Sge, e.g.'071
patent, claim 1¢ol. 4, I. 59col. 5, I. 8; col. 8, I. 6Xol. 9, I. 13). Still further, the specification
implies thatthere are times when the first product location price is ispial/ed, such as when
the price data is stored in parts of the system or transmitted from one locatrmthera(See
id.) Defendant seems to recognize that the product locations prices may notlavwhyslayed,
as it admits there may be a time wh a first product location price isibg transmitted without
display.” SeeDkt. No. 27 at 11.) While the product location price may be displapedthe
claims specify instances where it must be displatteel specification is clear that the “product
location price” is that which is “indicative of the unit price of a single prodacti not
necessarily that which is always displayed.he Court rejects Defendant’'s requirement to
include a displayed limitation.

Defendant seeks to include the limitation that the first location price is diffecenttfre
second location pricm the inherent meaning of these ternihe Courtdisagrees.In addition
to the recitation of the disputed termigim 1 of the ‘071 patent and claim 1 of the ‘016 patent

expressly state thdthe second product location pei being different than the first product
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location price’ To expressly include the language proposed by the Defendant would render
superfluousthe subsequent claim language expressly requiring the first and second location
prices to be differentDuring the claim construction hearing, the Court asked Plaintiff whether it
intends to argue that these terms need not be different, to which Plaintiff responded
inconclusively. e Court rejects Plaintiffargumenthat the first and second product location
prices, as claimedjo not have tdoe different. In context, thatrinsic recordis clear that the

first and second product location prica® different becaude first product location price is
charged (as claimed)to the second product location pricdNeverthéess,the Court is not
convinced that an express requirement that they are different is necessag ternls’
construction.

Defendant seeks to include the limitation that the location of the second locatiors price
different from the location of the first location pricéhe Court disagreesThe teaching of the
claims and specification imply that the first and second proldeetion prices will differ by
their price but not by their locationln particular, the specification provides an exantpilat
specifically discusses changiadirst price for a product to a second price for the same product
at the same location(Seeg e.qg, '071 patent, col. 8, |. 6% col. 9, |. 13.) Thus, contrary to
Defendant’s proposed constructidhe “second product location price” can be a price for the
same product at the first location, just at a different tinffdie Court finds no basis ithe
intrinsic support for Defendant’s proposal, and particularly because it would excljugéerred
embodiment, the Court rejects such a requirement.

The Court finds thaPlaintiff's constructions are most consistent with the plain meaning

of the terns and the intrinsic support. The Court rejects Defendant’s proposals.
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The Court hereby construga first product location price” to meart' a first price for a
specificproduct at a location.”

The Court hereby constru&s second product locationprice” to meart‘a second price
for a specificproduct at a location.”

The Court hereby construés product location price” to mean‘a price for a specific
product at a location.”

D. “product checkout price” / “product checkout/order price”

Disputed Terms Plaintiff’'s Defendant’'s
Proposed Construction Proposed Construction

“a product checkout price” / | Plain and ordinary meaning, | “price allocated to each

“a product checkout/order | but if a construction is individual product at a

price” necessary, themis phrase checkout station that has the
should be construed as: capability of differing from the

(‘071 patent, claims 24, 36; product location price”

‘016 patent, claim 8) “a price allocated to a product
at the time of its purchase”

The disputed termd'product checkout pri¢eappears irclaim 24 of the ‘071 paterand
claim 8 of the ‘016 patent, while the disputed term “a product checkout/order price” appear
claim 36 of the ‘071 patent. Both parties argue that these slightly different te&wvesthesame
meaning.

(1) The Parties’ Positions

Plaintiff submits thathese terms are readily understandable by their plain and ordinary
meaning and that no construction is necesséBee, e.g.Dkt. No. 61 at23.) Plaintiff argues
that Defendant’s inckion of the “checkout station” is an unnecessary limitation and would be
included in claims that do nheoecite the “checkout station” limitation, such as claim 36 of the

‘071 patent. Id.) Further,claim 36 specifically states that it is the “store system computer”
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rather than a “checkout station” that is determining the product checkout/orcrgrd thus
Defendant’s construction is inconsistent with the plain language of the cldoh)s

Deferdant responds that Plaintiffs argument as to why a checkout station is not
necessary misses the mark because the relied upon claim language pertains hg gheegi
and not to the actual allocation of a price to a product at checkdee, e.g.Dkt. No. 27 at20.)
Defendant argues thahd allocation of a checkout/order price to a product occurs when the
product ispresented for purchase at a checkout station and the checkout station outputs the
checkout/order price so the shopper is able to peraeild. at 21.) Defendant argues thhe
price does not become a “product checkout/order price” until the checkout statmateslit to
the product at the point of purchase, amel$pecificatiortontairs no other examples as to how a
product checkout/order price is definedd.X

Plaintiff replies thatDefendant’'s construction should be rejected because it would
exclude the preferred embodiment of a “virtual store syste(®ée, e.g.Dkt. No. 28 at7.)
Plaintiff argues thathte term “a product checkout/order price” implies that a checkout price is
different from an order price(ld.) Becausehe specification discusses a virtual store system in
which there is no checkout price, but rather an “order price” that a user sdtectbrovging
through product choices on a computer, Defendant’s construction is widr)g. (

(2) Analysis

The parties’ primary dispute is whether the term is limited to a “checkout station.”

The disputed term is found in numerous claims. Claims 24 and 36 of the ‘071 patent are
representative, and are reproduced below in relevant part:

[claim 24] a store checkout station constructed to request from a shopper

a product _checkout price for the purchase of the producta store system
computer constructed to communicate with the product pricing unit and the store
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checkout station so as to automatically change the product location price and
theproduct checkout price

[claim 36] means for requesting from a shopppraguct checkout/order price

for the purchase of thérst product;a store system computer constructed to
communicate with the product pricing unit and the means for requesting so as to
automatically change the product location price angtbduct checkout/order

price;

(emphasis added.The term “a prodct checkout price” appears in claim 24 of the ‘071 patent
and claim 8 of the ‘016 paterand it is clear that in these claitpased on the claim languatie
“store checkout station” requests the “product checkout pricélhe term “a product
checkout/oder price” appears in claim 36 of the ‘Opatent and while the claim does not
expressly reite the term “checkout statignit recites the means plus function limitation of
“means for requesting. . .”

The specification has numeroteferences to the term a “product checkout pgriead
each instance refers to a “checkout statio(See, e.g.‘071 patent, col. 5, |. 2% col. 6, |. 10
see alsccol. 8, 1.23 — col.10, I.19.) Likewise, the specification hamultiple references tohe
term a “producorderprice” which is made in the context of a “virtual store systefd. at col.
12, Il. 8-18.) The specification specifically compares a “product order price” to a “product
checkout pricg andin particular states that tli@roduct order pricein a virtualstoresystemis
set in a similar manneaxs to the'product checkout pri¢ein a physical store systemSde id).
There is no reference to a “checkout station” for the term “product order price.”

The Court reject’s Platiff's construction as it substitutes the term “purchase” for the
term “checkout” or “checkout/order.” The Court is not convinced that such a change is
necessary or warranted, and the Court finds thdatigaiage used in the claims is more accurate.

However, the CouralsorejectsDefendant’s constructionWhile there is support in the claims
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and specification for the requirement that the “product checkout prsceétermined at a
“checkout station,” the specification and claimydaoexpresssuppot for such a requirement

for the related term “product checkout/order price.” Indeed, as the Plaintiésgrgequiring a
“checkout station” for a virtual store system would exclageeferred embodimergs there is

no disclosedcheckout station” in a virtual store system. Because the parties argumtimnatf

the disputed terms have the same meaning, the inclusion of the term “checkout ssation” i
inappropriate. Further, the fatttat various claims (such as claig¥ of the ‘071 patent and
claim 8 d the ‘016 patentseparatelyclaim the use of a “checkout station” implidsat a
“checkout station” requirement is noecessary to the inherent meaning of disputedterms;
otherwise the claimlanguagevould be redundant. However, the Court’s ruling doesagate

the fact that various claims specifically requigestore checkout statiaronstructed to request

from a shopper a product checkout prfoe the purchase of the produd@mphasis added.)
Lastly, the Courtejects Defendant’s inclusion of the phrase “that has the capability of differin
from the product location price” because the Court is not convinced that its amclissi
necessary to the inherent meaning of the disputed term. Further, the Court ndttsrhti did
not object to the Court’s proposed constructbthis term at the claim construction hearing.

The Court hereby construéa product checkout price” / “a product checkout/order
price” to meart' price allocated to a specific product at the time of checkout/ordet

E. “virtual store system”

Plaintiff’'s Defendant’s
Proposed Construction Proposed Construction
Plain and ordinary meaning, but if a construction is | “Internetbased store system tha

necessary, then this phrase should be construed as: | allows a customer to
purchase/order products”
“Internetbased store systetiat allows a customer to
browse, purchase, and/or order products”
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The disputed termvirtual store systefmappears irclaim 30 of the ‘071 patent.

(1) The Parties’Positions

Plaintiff submits that the term “virtual store system” is readily understandatste its
plain meaning and needs no constructioBee( e.g.Dkt. No. 61 at 21, 2 Plaintiff argues that
virtual stores can bimternetbased stores such ashsées for retail stores that allow a customer
to browse items for purchase without necessarily purchasing or ordering @laem

Defendant responds that'virtual store systemShould be construed as an Interbased
store system that allowscastomer to purchase or order produgtSee, e.qg.Dkt. No. 27 atl9.)
Defendant argues thah dnternetbased store system that allows browsing, without purchasing
or ordering, is not an accurate construction for this term because it ignores bglaithe
meaning of this term and the intrinsic evidenc@dd.) The specification consistently and
repeatedly referto a “shopper” accessing a “virtual store system,” not merely a bro{iggr.
Defendant argues thhecause theirtual store systens described ador “home shopping and
deliveries” shoppers must be able to purchase or order products, or the reference to “and
deliveries” would not have been includgitl.) Defendants also argue that the specification
states‘the virtual store system 1&d the physical store systems 14 operate identically except as
set forth hereinafter.(1d.)

Plaintiff replies thatmerely browsing can be a form of shoppin&eé€, e.g.Dkt. No. 28
at 7.) “Window shopping,” for example, refers to browsing items in store windows without
buying. (d.) Plaintiff also argugthatwhile the virtual store embodiment in the specification
does include functionality to order products, “virtual store system” is notelimib the

embodiments in the specificatiofid.)
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(2) Analysis

The parties’ primary dispute igthethera “virtual store system” must include the
capability of purchasing/ordering products or is the ability to “browse” for predalone
sufficient to be considereal“virtual store system.”

The specification states that the “virtual store system” and the “physical ststem”
operate identically except as specifically provided in the specditat('071 patent, col. 11, Il.
47-49.) The virtual store system is shown in Fig. 7, and includes a browse button and an order
button. (‘071 patent, col. 11, Il. 48.) The specification is very clear thtte virtual store
systemallows the user tdoth browse the products as well as purchase or order the products.
(See, e.q.'071 patent, col. 11, |. 49 col. 12, I. 19.) This is consistent with the ordinary
meaning of the term “store,” which implies a place where products are soldsnbtgwsed.

The CourtrejectsPlaintiff's arguments. The fact that a useraninternetbased store or
othervirtual store systemdecides not to purchase or order a product doesiean that the store
or websiteneed not have the capability for a user to purchase or order a product. The Court
agrees with the Defendant’s arguneetitat avirtual “storé that does not provide the capability
for a user to purchase or order a product is not a store at all. The Court is not impgrmissibl
limiting the term to greferred embodimenrtand thus rejects Plaintiff's arguments on that basis
— but is rather givinglarity to the inherent meaning of the term itself, supported and confirmed
by the specification. Further, during the claim construction hearing both parties did not argue
against and appeared to agree with the Court’s proposed construction.

The Cout hereby construeSvirtual store systeni to mean*Internet-based store

system that allows a customer to browse productand to purchase or order products’
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F. “a store system computer constructed to communicdte

Plaintiff's Defendant’s
Proposed Construction Proposed Construction

Plain and ordinary meaning, but if a construction is necessal Indefinite
then this phrase should be construed as:

“a store system computer with the capability to communicate

The disputed termd’ store systencomputer constructed to communic¢asppears in
claims 24 and 36 of the ‘071 patent and claim 8 of the ‘016 patent.

(1) The Parties’ Positions

Plaintiff submits thathe disputed term is readily understandable from its plain meaning
and that naonstruction is necessarySee, e.qg.Dkt. No. 61 aR3-24.) Further, Plaintiff argues
that the term is not a meaphkisfunction limitation. [d.) Plaintiff argues that this term is not
ambiguous and that the Defendant has not met its high burden to show othdhjise. (

Defendant responds thidie term‘“store system computer constructed to communicate” is
indefinite regardless of whether it is construed as a maasgunction claim limitation (See,

e.g, Dkt. No. 27 a?1.) Defendant arguethat the structural elements relating to this term are
confusing and undefined and do not permit a person skilled in the art to be reasonallyasertai

to the scope of this claim elemenfld.) Defendant argues that while Figure 2 shows a store
system omputer constructed to communicate, that many of the related components are
undefinedand do not provide enough structure to understand the tddmat 22.) Defendant
argues that idclosure of multiple potential structures without clear guidance as to thd actua
construction of the store system computer is not sufficient to satisfy the ImeidMNautilus

standard for definitenessld(at 23.)
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Plaintiff replies thathe term isnot indefinite and the Defendant ignores Woéuminous
description in the specification regarding various embodiments of the “staeensgsmputer,”
its structure, and its various functiongSee, e.g.Dkt. No. 28 at8.) Plaintiff also argues that
Defendant’s references to the modem units in Figure 2 is not helpful as those companents ar
separate from the “store system computetd.) (Plaintiff argues that Defendant has not met its
burden of proving indefiniteness by clear and convincing evidendsg. (

(2) Analysis

The parties’ primary dispute whether this term should be given its plain meaning or
whether itis indefinite. While Plaintiff's proposed construction is nothing more than a plain
meaning construction, Defendant providesalternative construction to its indefinite argument.
The Court also notes that Defendant does not provide or rely upon any expert for its proposition
that the term is indefinite or that one of ordinary skill in the art would no¢d&sonably certain
as b the scope of this claim element

The disputed phrase is recited in various claims of the Asserted Patents. One
representative example is found in clé@of the ‘071 patent, and is reproduced below:

36. An automated product pricing system, comprising:
a plurality of store systems, each of the store systems comprising:

a product pricing unit constructed to display a product location price
indicating the unit price of a first product;

means for requesting from a shopper a product checkout/order price for
the purchase of the first product;

a_store system computer constructed to communicatevith the
product pricing unit and the means for requesting so as to automatically
change the product location price and the product checkout/order price;
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a competition pricing information system adapted to output competition
pricing data indicative of the price at which at least one predetermined competitor
requests from a shopper for the purchase of the first product;

a control system computer adapted to receive thgebttion pricing data
from the competition pricing information system and to automatically output a
price change code to the store system computer.

(emphasis added.) As expressly claimed in claim 36, the “store system computer” is
“constructed to communicate with the product pricing unit and the means for requestintp so a
automatically change the product location price and the product checkout/oréet piber
claims reciting this disputed term offer simitrrroundindimitations to the term.

The specification provides numercersamples of a “store system computer”:

The store product control system 46 includest@e system computer50.

Thestore system compute60 has stored thereon the unique electronic addresses

for the respective product pricing units 40. A product location price associated

with each of the unique electronic addresses is stored irsttdre system

computer 50. The product location price is indicative of the unit price of a single
product.

The store system computer50 is constructed to transmit the unique electronic
addresses and the product location prices associated therewith ("eleaticneiss

and product location price data") to a transmitter unit 52 via a signal path 54. In
response to receiving the electmriddress and product location price data from

the store_system computer50, the transmitter unit 52 transmits such electronic
address and product location price data to the respective product pricing units 40a
and 40b via signal paths 56a and 56b. The signal paths 56a and 56b can be hard
wiring (copper wiring, fiber optics, coaxial cable, or the like), RF wssl
(microwave, low frequency, satellite, or the like) and/or optical (las&gred, or

the like).

*kk

As mentioned previously, thgtore systemcomputer 50 receives unique code
data identifying purchased products from the store checkout stations 42 via the
signal paths 78 and 80. In response theretostihie system computer50 can
change the prices in the store based on predetermined pricee cigngthms.

The predetermined price change algorithms utilized to change the sta® qan

be either manager selectable or selectable via the owner control system 12.

*k%k
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For example, one embodiment of the present invention operates as follows.
Thestore system compute50 outputs a first product location price indicative of

the unit price of a product to the product pricing units 40 via the signal paths 54
and 56. The product pricing units 40 receive the first product location price and
display the first product location price on the product price display unit 60 such
that the first product location price is perceivable by a first shopper when the firs
shopper is selecting the product for purchase. Sibhee_system computer50,
utilizing at least onef the price change algorithms, automatically changes the
first product location price to a second product location price following the first
shopper selecting the product for purchase and possibly while the first shopper is
still in the store shopping. The second product location price is then transmitted to
the product pricing units 40 via the signal paths 54 and 56 to be displayed on the
product price display unit 60. The second product location price is different than
the first product location price and is perceivable by a second shopper when the
second shopper is selecting the product for purchase. The first shopper then
proceeds to one of the store checkout stations 42 to pay for the product which the
first shopper has selected. The first shopperigesvthe timestamp media to the
checkout clerk who enters the time information stored on the timestamp media
into the checkout computer unit 66. The UPC code on the product is scanned by
the product scanner unit 68 and is thereby input into the checkout computer unit
66. The checkout computer unit 66 then transmits the product identification data
(UPC code) and the timsgtamp data to thetore system computer50 via the

signal paths 78 and 80. Thkeore system computels0 receives the timstamp

data andhe product identification data and determines whether the price of the
product reflected in the product identification data was changed after the time
reflected in the timestamp data. If the product location price has been changed
after the time identified in the tiramp data, thetore_system computer50
transmits a signal to the checkout computer unit 66 via the signal paths 78 and 80
to request from the first shopper a first product checkout price not exceeding the
first product location price perceivable by the shopper when the shopper was
selecting the product for purchase.

(‘071 patent, col. 4, IIl. 21-41; col. 7, ll. 54-62; col. 8, |. 61 — col. 9, |. 35)(emphasis added).

Defendant’s indefinite argument is baskudgely around the argument that because

multiple structures can satisfy the “store system computer constructed to oimabeU

limitation, that the phrase is indefinite. The Court disagrees. The fact that multijcieirss,

by itself, may satisfy a claim lindtion does not require a finding of indefinitene§he term

itself implies that it issimply a computer systerat a store. While the specification contains

various references to the “store system computer,” it is the claim language thratscand
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which specifically describes the claimed “store system computéowever,Defendant appears

to provide no effect to the surrounding claim limitations and corsstheeterm in isolation.The
surrounding claim limitations providgpecific guidance to thigerm, in that the store system
computer(for claim 36)is “constructed to communicate with the product pricing unit and the
means for requesting so as to automatically change the product location pri¢e gmdduct
checkout/order price.” The claim langagein each claimprovides sufficient structureand
limitations to the term such that no further construction is needed and that the term, in
consideration with the surrounding claim limitations, is not indefinite.

Because construing thestbre systen computer term will only tend to confuse rather
than clarify, the term require® further constructionAbsent clear evidence to the contrary, the
Court is hesitant to change the plain meaning of a term. Because a plain ang ongéiaaing
constructon resolves the dispute between the parties as to this term, no further construction is
necessary. See U.S. SurgicaCorp. v. Ethicon, In¢.103 F.3d1554, 1568(Fed. Cir. 1997)
(“Claim construction is a matter of resolutia@h disputed meanings and technical scope, to
clarify and when necessary to explain what the patentee covered by the claiose forthe
determination of infringementlt is not an obligatory exercise in redundangysee alsoO2
Micro Int'l Ltd. v. Beyond Innovation Tech. Co521 F.3d 13511362 (Fed. Cir. 2008)
(“[DJistrict courts are not (and should not be) required to tcoeasvery limitation present in a
patent’s asserted claims.§iting U.S. Surgical103 F.3d at 1568).

Lastly, the Court finds that there is no dispute that one of ordinary skill in the art would
understand the meaning of therm “store system computein the context of theclaims.
Likewise, he Court finds that there is no dispute that one of ordinary skill in the art would

understand with “reasonable certainty” the scope of the inveatidrthe bounds of the claims
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Accordingly, pursuant to the Supreme Court’s holdingNiautilus the Court rejects Defendast
arguments that the claim when “read in light of the speddicadelineating the patent, and the
prosecution history, fail[s] to inform, with reasonable certainty, those skill#ei art about the
scope of the invention.”

The Court hereby construéa store system computer constructed to communicdte
to have itsplain meaning.

G. “control system computer”

Plaintiff's Defendant’s
Proposed Construction Proposed Construction
“a computer that can control price chariges Indefinite

The disputed term “control system computgppears in claim 24, 30, 31, and 36 of the
‘071 patent and claim 8 of the ‘081 patent.

(1) The Parties’ Positions

Plaintiff submits thatts proposed construction is consistent with the specificatiSee,
e.g, Dkt. No. 61 a25.) Plaintiff argues that the speicihtion describes thathe owner control
system computer can be a computer and includes predetermined price charnigpenalggsend
changed prices to a physical or virtual store systerdl.) (Thus, Plaintiff argues thahe
specification therefore desiges the “control system computer” as a computer that functions to
control changes in prices(ld.) Plaintiff argues that this term is not ambiguous and that the
Defendant has not met its high burden to show otherwidg. (

Defendant responds thétteterm “control system computer” is indefinite because it does
not appear in the specification and, therefore, there is a complete absence afegagitmwhat
this “computer” is. (See, e.g.Dkt. No. 27 at 24.) Defendant argues that the specifioati

discloses a “store system computer” and an “owner control system computer” artdetha
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claimed “control system computer” could be either structut@.) Oefendant argues that there
IS no way to resolve the ambiguities and that the term is indefitteat 2425.)

Plaintiff replies thathe specification describes the structure and function of an “owner
control system computer” and those of ordinary skill would understand that the tentnof'c
system computer” relates to the “owner congiygtem computer” disclosed in the specification.
(See, e.g.Dkt. No. 28 at9.) While Defendantargues there is ambiguity because the
specification also refers to a “store product control system” and & “sistem computgr
Plaintiff argues thatheseterms are clearly different from “control system computéid:)
Plaintiff further argues thahe specification states “the logic executed by the owner control
system computer 132 can be incorporated into the store system computer 50 if desired,”
highlighting that “control system computer” is distinct from “store system computitl) (
Plaintiff argues that Defendant has not met its burden of proving indefinitenedsaoyand
convincing evidence.Id.)

(2) Analysis

The parties’ primary dispute is whether this term should be given its plain meaning or
whether it is indefinite. While Plaintiff's proposed constructioessentiallya plain meaning
constructionbased on the claim languadeefendant provides no alternatigenstruction to its
indefinite argument. The Court also notes that Defendant does not provide or rely upon any
expert for its proposition that the term is indefinite or that one of ordinary skieimrtt would
not be reasonably certain as to the saufghis claim element.

The disputed phrase igecited in various claims of the Asserted Patents. One
representative example is found in claim 36 of the ‘071 patent, and is reproduced below:

36. An automated product pricing system, comprising:
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a pluralityof store systems, each of the store systems comprising:

a product pricing unit constructed to display a product location price
indicating the unit price of a first product;

means for requesting from a shopper a product checkout/order price for
the purchase of the first product;

a store system computer constructed to communicate with the product
pricing unit and the means for requesting so as to automatically change the
product location price and the product checkout/order price;

a competition pricing information system adapted to output competition
pricing data indicative of the price at which at least one predetermined competitor
requests from a shopper for the purchase of the first product;

a control system computeradapted to receive the competition pricing
data from the competition pricing information system and to automatically
output a price change code to the store system computer.

(emphasis added.) As expressly claimed in claim 36,dbetfol system computéis “adapted

to receive the competition pricing data from the competition pricing informatiomsysid to

automatically output a price change code to the store system computer.” clatimear reciting

this disputed term offer similar surrounding limitets to the term.

The specification provides numerous examples of a “cosygtem computer”:

Theowner _control system12 is adapted to communicate with the physical store
systems 14a and 14b via respective signal paths 24a and 24bwiié&econtrol
system12 also communicates with the product supplier systems 16a and 16b via
respective signal paths 26a and 26b, the virtual store system 18 via a signal path
28 and the competition pricing information system 20 via a signal path 30.

*kk

Referring now to FIG. 1 in combination with FIG. 6, th&ner control system

12 is shown in more detail. Thmvner_control system12 includes an owner
control system computer 132 and a modem 134. Gweer_control system
computer 132 communicates with the modem 134 via a signal path 136.
The owner control system computerl32 can be a Packard Bell Platinum 2010,

for example. Th@wner control systemcomputer 132 can connect automatically

to each of the physical store systems 14 via the signal paths 24a and 24b, the
product supplier systems 16a and 16b via the signal paths 26a and 26b, the
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competition pricing information system 20 via the signal path 30, and the virtual
store system 18 via the signal path 28.

It should be noted that the logic executed the owner control system
computer 132 can be incorporated into the store system computer 50 if desired,
and/or if the owner only has one physical store. If the logic executed by
the owner_control system computer132 is incorporated into the store system
computer 50, thewner control system computerl32 can be eliminated.

The owner _control system computerl32 includes a plurality of predetermined
price change algorithms to send price change codes, including changed prices,
and/or price change criteria or instructions, to the physical store systfearshe

virtual store system 18 based on ttwmpetitionprice data received from the
competition pricing information system 20, the pricing and advertising
information received from the product supplier systems 16a and 16b, the sales and
inventory data received from the physical store systems 14 and/or tred stdre
system 18, and combinations thereof.

(‘071 patent, col3, Il. 13-19 col. 10, ll. 2251)(emphasis added)I'he specificatiorieachesthe

logic executed by the owner control system computer 132 can be incorporated intoréhe st
system computesO if desired, and/or if the owner only has one physical Storevhich case
“the owner control system computer 132 can be eliminatdd.”a{ col. 10, Il. 35-41.)

Defendant’s indefinite argument is baskudgely around the argument that because
multiple structures can satisfy theohtrol system computer” limitatiomand that there is not a
clear distinction betweethe disputed term and a “store system computer,” that the phrase is
indefinite. The Court disagrees. The fact that multiple structhyesself, may satisfy a claim
limitation does not require a finding of indefinitenedskewise, the fact thathe owner control
system computer can be incorporated into the store system computer does not retedier the
indefinite but highlights the fa¢hat a “control system computeriay bedistinct from a “store
system computer.”The termitself implies that it is simply a computénat acts as a control
system. While the specification contains various references to ¢batfol system computer,’ti

is the claim language that controls and which specifically describes the claioradl system
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computer.” However, Defendant appears to provide no effect to the surrounding claim
limitations and constrigethe term in isolation. The surrounding claim limitations provide
specific guidance to this term, in that tle®ntrol system computeffor claim 36 of the ‘071
patent) is “adapted to receive the competition pricing data from the competition pricing
information system and to autotwally output a price change code to the store system
computer’and the control system computer (for clad# of the ‘071 patent) isadapted to
selectively communicate price change codes indicate of different prices for tagosanct to

the store system computer of each of the physical store systems wherefigetithgnges at the
physical store systems for the product are capable of being individlalizach physical store
system” The claim language in each clapnovides sufficient structure drlimitations to the
term such that no further construction is needed and the term, in consideratiorhavith t
surrounding claim limitations, is not indefinite.

Because construing thedntrol system computérterm will only tend to confuse rather
than claify, the term requireso further constructionAbsent clear evidence to the contrary, the
Court is hesitant to change the plain meaning of a term. Because a plain ang ongiaaing
construction resolves the dispute between the parties as to this term, no furtheictonss
necessary. See U.S. SurgicaCorp. v. Ethicon, In¢.103 F.3d1554, 1568(Fed. Cir. 1997)
(“Claim construction is a matter of resolutia@h disputed meanings and technical scope, to
clarify and when necessary to explain what the patentee covered by the claiose forthe
determination of infringementlt is not an obligatory exercise in redundangysee alsoO2
Micro Int'l Ltd. v. Beyond Innovation Tech. Co521 F.3d 13511362 (Fed. Cir. 2008)
(“[DJistrict courts are not (and should not be) required to tcoasvery limitation present in a

patent’s asserted claims.9iting U.S. Surgical103 F.3d at 1568).
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Lastly, the Court finds that there is no dispute that one of ordinary skill in the art would
understand the meaning of tkerm “control system computer” in the context of the claims.
Likewise, he Court finds that there is no dispute that one of ordinary skill in the att wou
understand with “reasonable certainty” the scope of the inveatidrthe bounds of the claims
Accordingly, pursuant to the Supreme Court’s holdindNiautilus the Court rejects Defendast
arguments that the claim wheread in light of the specification delineating the patent, and the
prosecution history, fail[s] to inform, with reasonable certainty, those skill#uki art about the
scope of the invention.”

The Court hereby construésontrol system computer”’to have its plain meaning.

H. “competition pricing information system”

Plaintiff's Defendant’s
Proposed Construction Proposed Construction

“a computer system that provides information relating to the| Indefinite
pricing of one or more products by one or more competitors’

The disputed termcompetition pricing information system” appears in cl@énof the
‘071 patent.

(1) The Parties’ Positions

Plaintiff submits that its proposed construction is consistent with the spéoific (See,
e.g, Dkt. No. 61 at28.) Plaintiff argues that the specificatialescribes thathe “competition
pricing information system” is designed to provide “competition price data™eawd include a
program for obtaining information from an internet 35 search engine . . . whids]léakthe
prices at which predetermined competitors are selling the same or sinmthrcis.” (Id.)
Plaintiff argues that this ter is not ambiguous and that the Defendant has not met its high

burden to show otherwiseld()
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Defendant responds th#e term “competition pricing information system” is indefinite
because the specificatiganovidesno information regarding its scop€See, e.g.Dkt. No. 27 at
27.) Defendant argues thatg competition pricing information systemilisistrated in Figure 1
as a featureless band he specification states without detail that it communicates with the
owner control system and provides competition price ddth) Defendant argues thBtaintiff
cannot be permitted to capture withine scope of “competition pricing information system” any
conceivable computer system that provides information related to competitor pficingt 28)

As there is no description of a “competition pricing information systenficgert to inform a
person skilled in the art, with reasonable certainty, how to implement or avoiedhisef, the
term is indefinite. (1d.)

Plaintiff replies that the term is not indefinite because the specification sniffycie
describes the term and tkarroundingclaim languagdurther delimits the scope of the term
(See, e.g.Dkt. No. 28 atl0.) Plaintiff argues that Defendant has not met its burden of proving
indefiniteness by clear and convincing evidendd.) (

(2) Analysis

The parties’primary dispute is whether this term should be given its plain meaning or
whether it is indefinite. While Plaintiff's proposed constructioessentiallya plain meaning
constructionbased on the claim languadeefendant provides no alternative construction to its
indefinite argument. The Court also notes hafendant does not provide or rely upon any
expert for its proposition that the term is indefinite or that one of ordinary skileimrtt would
not bereasonably certain as to the scope of this claim element

The disputed phrase is recited in various claims of the Asserted Patents. One

representative example is found in claim 36 of the ‘071 patent, and is reproduced below:
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36. An automated product pricing system, comprising:
a plurality of store systemsach of the store systems comprising:

a product pricing unit constructed to display a product location price
indicating the unit price of a first product;

means for requesting from a shopper a product checkout/order price for
the purchase of the first prod;

a store system computer constructed to communicate with the product
pricing unit and the means for requesting so as to automatically change the
product location price and the product checkout/order price;

a competition pricing _information _system adapted to output
competition pricing data indicative of the price at which at least one
predetermined competitor requests from a shopper for the purchase of the
first product;

a control system computer adapted to receive the competition pricing data

from the competition pricing information system and to automatically output a

price change code to the store system computer.
(emphasis added.) As expressly claimed in claim 36, the “competition pridiognation
system” is ‘adapted to output competitioniggng data indicative of the price at which at least
one predetermined competitor requests from a shopper for the purchase of phedirst’

The specification provides numerous examples ot@mpetition pricing information
system”:

The competition pricing information_system 20 can include a program for

obtaining information from an internet search engine, such as YAHOO or

EXCITE which look for the prices at which predetermined competitors anegsell
the same or similar products.

*kk

The owner control system computer 132 includes a plurality of predetermined
price change algorithms to send price change codes, including changed prices,
and/or price change criteria or instructions, to the physical store systfearshe

virtual store system 18 based on the competition price data received from
the competition _pricing _information_system 20, the pricing and advertising
information received from the product supplier systems 16a and 16b, the sales and
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inventory data received from the physical store systetrend/or the virtual store
system 18, and combinations thereof.

*kk

As another example, the competition price data received fronsaimgetition

pricing information system 20 by the owner control system 12 may indicate that

a competitos price on a first product is lower than the price of the first product in
the physical store systems 14 and/or the virtual store system 18. Such competition
price data is then analyzed by at least one of the algorithms stored in the owner
control system 12 and a determination may be made to lower the price of the
particular product. The owner control system 12 then outputs a price change code
to the physical store systems 14 and/or the virtual store system 18 to lower the
price of the particular product.n€& price change code lowering the price of the
particular product can also include instructions to cause the store systgmter

50, for example, to output product advertising data to the store product advertising
media unit 44 to provide advertising messages, such as coupons, video messages
and/or audio messages to accompany the lowering of the price of the product and
to thereby notify shoppers of the lowering of the price of the product.

(‘071 patent, col. 3, Il. 33-37; col. 10, Il. 42-51; col. 11, ll. 9-28)(emphasis added).
Defendant’s indefinite argument is baskudlgely around the argument that because
multiple structures can satisfy the “competition pricing informagtigstem” limitation, that the
phrase is indefinite. The Court disagrees. Thketfaat multiple structures, by itself, may satisfy
a claim limitation does not require a finding of indefinitene¥he term itself implies that it is
simply a system that provides pricing information on competitor's products. While the
specification catains various references to theofmpetition pricing information system,” it is
the claim language that controls and that which specifically describes the claiomegetition
pricing information systerh However, Defendant appears to provide no effecttite
surrounding claim limitations and constsuthe term in isolation. The surrounding claim
limitations providespecific guidance to this term, in that tlkempetition pricing information
systemis “adapted to output competition pricing data indicatif/éhe price at which at least one

predetermined competitor requests from a shopper for the purchase of the first.prddhact
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claim language provides sufficient structure and limitations to the term such tHattimer
construction is needed and thia term, in consideration with the surrounding claim limitations,
is not indefinite.

Because construing thedmpetition pricing informatiosysteni term will only tend to
confuse rather than clarify, the term requinesfurther constructian Absert clear evidence to
the contrary, the Court is hesitant to change the plain meaning of a term. Begdaiseaad
ordinary meaning construction resolves the dispute between the parties asetorthie further
construction is necessaryee U.S. Surgal Corp. v. Ethicon, In¢.103 F.3d1554, 1568 Fed.

Cir. 1997) (“Claim construction is a matter of resolutioh disputed meanings and technical
scope, to clarify and when necessary to explain what the patentee covered ayrteefal use
in the determination of infringementt is not an obligatory exercise in redundangysee also
O2 Micro Int’l Ltd. v. Beyond Innovation Tech. C®21 F.3d 13511362 (Fed. Cir. 2008)
(“[D]Jistrict courts are not (and should not be) required to tcoaverylimitation present in a
patent’s asserted claims.§iting U.S. Surgical103 F.3d at 1568).

Lastly, the Court finds that there is no dispute that one of ordinary skill in the art would
understand the meaning of tte¥m “competition pricing informatiosystem” in the context of
the claims. Likewisehie Court finds that there is no dispute that one of ordinary skill in the art
would understand with “reasonable certainty” the scope of the inveatidrthe bounds of the
claims Accordingly, pursuant to the Supreme Court’'s holdingNautilus the Court rejects
Defendants arguments that the claim when “read in light of the specification delineating the
patent, and the prosecution history, fail[s] to inform, with reasonable certdiasg skilled in

the art about the scope of the invention.”
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The Court hereby construesompetition pricing information systeni’ to have its plain

meaning.
I. “selectively communicate price change codes”
Plaintiff’'s Defendant’s
Proposed Construction Proposed Construction
“transmit instructions regarding a “transmitting a grouwf encoded instructions, each
change in price” containing a price change for a specific product”

The disputed termselectively communicate price change codes” appeactaims 24
and 30 of the ‘071 patent and claim 8 of the ‘016 patent.

(1) The Parties’ Positions

Plaintiff submits thatts proposed construction is consistent with the specificat(Bee,

e.g, Dkt. No. 61 aR6.) Plaintiff argues that a “price change code” is some form of information
regarding a change of priceld.) Plaintiff argueghatDefendant’s use of the term “encoded” is
not found in the claims or the specificationld. Plaintiff also argues thatontrary to
Defendant’s constructiomrice change criteria or instructioagse not necessarily price charge

for a specific product.(ld.) Rather, it can be a set of instructions defining circumstances under
which a price change for one or more products should ocldij. (

Defendant responds th#te plain language of the claims states that the price change
codes are indicative of changed prices, not merely instructions or criterieothidtrelate to a
price change. (See, e.g.Dkt. No. 27 at 25.) Defendants further argue thtéte claim term
undeniably references price change codes, and it is unclear how a price changewoldnot
be “encoded.”(Id.)

Plaintiff replies that‘codes indicative of different prices” is not the same as “encoded

instructions, each containing a price change’proposed by DefendantSeg, e.g.Dkt. No. 28
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at 9.) Plaintiff argues that dcode indicative of different prices” could be data representing
multiple prices for a product, for example, rather than an ictstruto change a price(ld.)
Plaintiff argues that the word “encoded” is vague and unhelpful, and that Defendant has not
explained whycodes” should be construed as “encoded instructiorid.) (

(2) Analysis

The parties’primary dispute iswhether the price change code is limited to a single
product or can be generic to a group of products.

The disputed term “selectively communicate price change codes” appears in claims 24
and 30 of the ‘071 patent and claim 8 of the ‘016 patent. Eaetensie to the term in the claims
is the same’selectively communicate price change codes indicative of different pricabeor
same product.” Thus, by the simple lguage of theclaims, the price change codes must be

“indicative of different pricegor the same product.”

The specification has numerous references to the term “selectivalpiie instance, the
specification state$store system computer 50 is programmed to selectively change the product
checkout price and product location price in ¢hneodes.” Id. at col. 8, Il. 3133.) There is no
indication that the term has any special meaning other than its plain and ordinanygnékhis
is confirmed by the fact that the parties agreed that the word “selectivetifé context of
“store praluct advertising media unit constructedstdectivelyoutput” has its plain meaning.
(See, e.g.Dkt. No. 30(August 28, 2014oint Claim Construction and Prehearing Statement).)
Thus, the Court finds that the term “selectively” has its plain and ordinary ngeaRurther,
both parties seem to agree that the term “communicaégns “transmit,” and the Court finds

that is appropriate in this claimed context.
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Thus, the parties largely do not dispute the word “selectively” or even ‘igselgct
communicate.” Instead, the parties’ dispute revolves around the meaning of the peice “
change codes.” The specification has numerous references to “price chargje (8de, e.g.
‘071 patent, col. 5, 1. 45; col. 10, I. 42— col. 11, 1.28.) The specification references that price
change algorithms may send “price change codes” which include “changed and&sprice
change criteria or instructions.(See,e.g, ‘071 patent, col. 10, Il. 436.) The specification is
clear that the price change codes can be used to raise or lower or change the péctoofia
product. See id.see alsaol. 11, Il. 1-28.)

The Plaintiff argues that the term “price change coderely means “instructions
regarding a change in price,” whereas the Defendant argues that the term meang af‘g
encoded instructions, each containing a price change for a specific prodbetspecification
never uses the term “group” or “encoded,” and the Court rejects Defendant’s inclugh@sef
terms as not being necessary or warrantddwever, the Court finds th#te specification and
the claimsrequire that therice change codes mus¢ able tochange the price of a particular
product and not just generic instructionschanges in price in generallndeed, the simple
language of the claims requires the price change codes must be “indicatifferent pricedor

the same produgtimplying that theprice change codeare not merely instructions or criteria

that could relate to a price change.

The plain meaning of the term “code” implies statements or instructions usedko ma
represent, or identifying somethingBoth parties us¢he term “instructionsto connote the
concept of a “code,” and the Court agrees thet word is appropriate. As noted above, the
specification expressly states that “price change codes” includes “changed pndethe Court

finds no reason to disregard this meanirigastly, in the context of the term “automatically
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output a price change code,” both parties agreed (but for the “encoded” ditattd)e term
“price change codes” means “instructions to change a pri¢aitther, the Court notes that
Plaintiff did not object to the Courtjsroposectonstruction of this term at the claim construction
hearing.

The Court hereby construéselectively communicateprice change codes to mean

“selectively transmit instructionsto change a pricefor a specific product”

J. *“price change algorithnt

Plaintiff's Defendant’s
Proposed Construction Proposed Construction

Plain and ordinary meaning, but if a construction is| Indefinite
necessary, then this phrase shoulddiestrued as:

“a set of rules used to determine a change in price’

The disputed termptrice change algorithfrappears in claini of the ‘016 patent.

(1) The Parties’ Positions

Plaintiff submits thathe term is readily understandable from its plain meaning and needs
no construction. (See, e.g.Dkt. No. 61 at29.) In the alternative, Plaintiff's proposed
construction is consistent with the plain meaning of the term and with the spemificdd. at
30.) Plaintiff also argues thdfprice,” “change,” and “algorithm’are commonly understood
words in the English language, amight Defendant cannot show by clear and convincing
evidence that one of ordinary skill in the art would not understand their meaning with lB@sona
certainty. (Id.)

Defendant responds thdhe gecification does not disclose a single price change

algorithm nor does it contain any flow chants stepwise instructions for implementing an

48



automatic or computerized price chand&ee, e.g.Dkt. No. 27 a29.) Defendant argues that
general refemeces to “predetermined” algorithms, limits, and other parameters convey no
useable information for understanding the digystep processes of these algorithm@d.)
Defendant argues that even if some meaning can be assigned to “price chamitendlgased
on a skilled artisan’s programming abilities, the claim term is still indefinite if the skillsdrmar
cannot be reasonably certain as to the nature and scope of the precise algaittohin the
claims. (Id.) Defendant further argues thafeences to “predetermined” aspects of a price
change algorithm, without disclosure of the algorithm itself, are not sirffici{d. at 30.)

Plaintiff replies that Defendant’s arguments on this term miss the. n{8de, e.g.Dkt.
No. 28 atl10.) Plaintiff argues that the specification need not teach how to implement a “price
change algorithm” in order for the term to be understandable to those skilledart bleeause
the term igeadily understandable based on its plain meaning: “a set of rulesousettmine a
change in price.” (Id.) Plaintiff argues that Defendant’s cited case law and arguments are
directed to a meanrdus{function limitation and not to the simple recitation of “price change
algorithm.” (d.)

(2) Analysis

The parties’ primgy dispute is whether this term should be given its plain meaning or
whether it is indefinite. While Plaintiff's proposed construction is nothing mone @hplain
meaning construction, Defendant provides no alternative construction to its iredefgunent.
The Court also notes that Defendant does not provide or rely upon any expert for its proposition
that the term is indefinite or that one of ordinary skill in the art would no¢d&sonably certain

as to the scope of this claim element
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Claim 1 of the ‘016 patent includes the disputed term, and the relevant portion is
reproduced below:

means for automatically and electronically changing, based on received data
analyzed by at least oqmeice change algorithm the first product location price

to a second product location price following the first shopper selecting the product
for purchase, the second product location price being different than the first
product location price, the second product location gs@ieg perceivable by a
second shopper when the second shopper is selecting the product for purchase;

(emphasis added.)The specification has numerous references to a “price change algbrithm
(See, e.9./071 patent, col. 7, |. 54 col. 8, I. 22; col9, Il. 2-7; col. 10, I. 42—col. 11,28.) Itis
clear that the predetermined price change algorithms are used to change proés.afS@e id).

The Defendant argues thtite term is indefinite becauske specification provides no
flow charts orstepwise instructions for implementing a price change algorithm saraone of
ordinary skill in the art must implement its own algorithm the term is indefifitest, the Court
disagrees that there is no support in the specification for price elaggayithms While the
specification may not provide flow chaxr detailed algorithms citing every line of a computer
program, thespecification provides guidance to this temmprose as noted abavéhe Court
finds that this is sufficient detail gorovide one of ordinary skill guidance as to the meaning of
the term. Second, even if there wétle supportfor this term the term is readily understood by
one of ordinary skill in the art and there is no dispute that the specification providgseific
meaning to the term other than its plain meanik¢hile Defendant does not argue that the term
is a meanplusfunction limitation, its arguments and citedse laware directed to arguments
made for the corresponding structure in a mgansfunction limitation. This is noapplicable
to the disputed term “price change algorithnwhich both parties agree is not a mephss-

function limitation.
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Thus, he Court finds that there is no dispute that one of ordinary skill in the art would
understand the meaning of therm “price change algorithinin the context of the claimed
invention. Likewise, the Court finds that there is no dispute that one of ordinary ski#i artth
would understand with “reasonable certainty” the scope of the inveatidrthe bounds of the
claims Accordingly, pursuant to the Supreme Court’'s holdingNautilus the Court rejects
Defendants arguments that the claim wheread in light of thespecification delineating the
patent, and the prosecution history, fail[s] to inform, with reasonable certdiasg skilled in
the art about the scope of the invention.”

The Court finds that the term has its plain and ordinary meaning. HoweMeaante,
the Court finds that a construction is helpful to the .juryhe plain meaning of the term
“algorithm” implies a set of rules or procedures for solving a problem. The Court liaidthe
Plaintiff's construction is consistent with the plain megnof the term, a construction that the
Defendantappears to not dispute as the plain meaning. For clarity, the Court finds that the rules
are computemmplemented rules, which is consistent with thpecification and claims.
Further, the Court notes that Plaintiff did not object to the Copréposecconstruction of this
term at the claim construction hearing.

The Court hereby construégrice change algorithni to mean“a set of computer-

implemented rules used to determine a change in pricé
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K. Means-Plus-Function Limitations

1. “product pricing unit [means for displaying / constructed to display]”

Disputed Terms

Plaintiff's
Proposed Construction

Defendant’s
Proposed Construction

“product pricing unit
means fodisplaying”

(071 patent, claim 1)

“an electronic device with
a display screen for
displaying at least one
price for a product”

(Should not be construed
as a meanplus-function
limitation under 35 U.S.C
§ 112(6))

This term should be interpreted under 3
U.S.C. 8112 f 6.

Function “displaying a price
corresponding to a product disposed
adjacent the particular unit in a format
perceivable by a shopper when the
shopper is selecting the product for
purchase”

Structure “an electronic unit, located
proximate to individual products, having
liquid crystal display or LED display and
an electrical connection to a product
decoder unit”

“product pricing unit

constructed to display|
(071 patent, claim 36
‘016 patent, claim 8)

[same as aboye

[same as aboye

a

The term “product pricing unit means for displaying” is found in claim 1 of the ‘071

patent, while the term “product pricing unit constructed to display” is found in claim 3& of t

‘071 patent and claim 8 of the ‘016 patentBoth partiesargue that both terms have the same

meaning.

(1) The Parties’

Positions

Plaintiff submits that, while one of the terms recites means, that it is not a-pleans

function limitation because it rec#esufficient structure by use of the term “product pricing

unit.” (See, e.g.Dkt. No. 61 atl0.) Plaintiff argues that the specification shows that the term
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“product pricing unit” was a known structure to those of ordinary skill at the tmthe
invention and could be any number of electronic price displayd.) (The specification even
mentions specifically “product pricing units” that were sold by the comp&IZEPR AB in
Sweden. I¢.) Thus, the recitation of this structure takes it out of a mphssfunction
limitation. (d.) Plaintiff further argues that even if a megohss function limitation were to be
adopted, that Defendant’s constructions are unduly limiting and not based in the ataims
specification (Id. at 11.) Likewise, the releed term “product pricing unit constructed to
display” does not recite the word means and is not presumed to be aptusafhsnction
limitation, and it recites sufficient structure by use of the term “product pricing und."at(12.)
Defendant esponds thahe terms areneansplusfunction limitatiors because sufficient
structure to perform the function of displaying is not recited in the claim, includitigeiterm
“product pricing unit.” (See, e.g.Dkt. No. 27 aB-10.) Defendant argues that tkerm “product
pricing unit” is not used commonly to refer to a structure for displayifid. at 8.) While
Plaintiff cites to portions of the background as evidencewéliknown meaning, none ahe
devices are referred to as a “product pricumgt” but for asingle reference to “active product
price units” installed by single company. Id.) Defendant argues that such a lone reference
does not demonstrate that the term “product pricing unit” is commonly understood to include a
particular stuctureandis certainly not enough to overcome the presumption that arises from the
use of the word “means.(ld.) Defendant argues that its proposed structure is the only structure
found in the specification to perform the recited funcaod is taken from the express language
found in the specificatian (Id. at 9.) Likewise, while the related term “product pricing unit
constructed to display” does not recite the word meaoshing in the claim term “product

pricing unit” recites suffient structure for performing a displaying function and, as noted above,

53



the term “product pricing unit” is not commonly understood to include any structure for
displaying” (ld. at 10.)

Plaintiff replies that the term “product pricing unit” ispecific type of electronic device
that takes the terms out of a meghssfunction limitation (See, e.qg.Dkt. No. 28 at2-3.)
Plaintiff argues that even if the term is a mephs{unction limitation, the corresponding
structure proposed by Defendant is unduly narrow, particularly in that a “product deodte
is entirely separate from the product price display unit and that the @dadliisplays include
more than just LCD and LED displaydd.j

(2) Analysis

The parties’ primary disputs whether these terms are mephss function limitations.
In particular, the parties dispute whether the term “product pricing unit” leif psovides
structure.

Claim 1 of the ‘071 patent and claim 8 of the ‘016 patent are represerdatibe
relevant portions of those claims are reproduced below:

[claim 1 of the ‘071 pateftproduct pricing unit means for displaying a first

product location price indicative of the unit price of a product such that the first

product location price is perceivable by a first shopper when the first shopper is
selecting the product for purchase;

[claim 8 of the ‘016 paternta product pricing unit constructed to display a
product location price indicating the unit price of a product;

(emphasis added.)

Much of the dispute between the parties reltdethe discussion of the “product pricing
unit” as disclosed in the background section, reproduced below:

A number ofelectronic display technologiesare available today, such as liquid

crystal displays, light emitting diode displays, flat panel videplais, audio
convertors, etcwhich may be utilized as product displays at the product
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station. For example, companies such as PRICER AB of Sweden and others are
installingactive product price unitswhich can be controlled from the local store
computer.

(‘071 patent, col. 1, Il. 539 emphasis added.)The background expressly mentions that the
company PRICER AB of Sweden offers “product price unitsld.) ( Likewise, while not
explicit, this disclosure also references that a variety of “electronic disgtapologies” can be
“utilized as product displays at the product statiamplying that such displays are “product
price units.” (d.) The specification has numerous other references to a “product pricirig unit

The physical store system 14a, in general, is constructed to display a product
location price indicating the unit price of a product on at least one of a plurality of
product pricing units 40, . . .

*kk

The individual products (not shown) in the store are stamped with a machine
readable cde, such as the UPC (universal product code) bar &atsh of the
product pricing units 40 are located proximate to one of the individual
products and has a unique electronic address identifying the particular product.
The unique electronic address can be the universal product code.

*kk

The store product control system 46 includes a store system computer 50. The
store system computer 50 has stored thereon the unique electronic addresses for
the respective product pricing units 40. A product location price associated with
each of the unique electronic addresses is stored in the store system computer 50.
The product location price is indicative of the unit price of a single product.

*kk

Upon receipt of the product location price data from the product decoder unit 58,
the product price display unit 60 transmits and/or displays the product location
price indicative of theinit price of a product disposedadjacent the particular
product pricing unit 40 in a format perceivable by a shopperwhen the
shopper is selecting the product for purchase. The product price display unit 60
can be a liquid crystal display, or a LED display, for example. The product
locaion price transmitted or displayed by the product price display unit 60
remains until a new product location price for the particular product located
adjacent the product pricing unit 40 is received by the product decoder unit 58. In
practice, it is conteplated that to overcome inadvertent mistakes, all the
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electronic address and product location price data will be transmitted paftipdic
from the store product control system 46 to the product pricing units 40 even
though there may have not been any pecitanges.

*k%k

For example, one embodiment of the present invention operates as follows. The
store system computer 50 outputs a first product location price indicative of the
unit price of a product to the product pricing units 40 via the signal pathsd54 an
56. The product pricing units 40 receive the first product location price and
display the first product location price on the product price display unit 60

such that the first product location price is perceivable by a first shopper
when the first shoppe is selecting the product for purchaseThe store system
computer 50, utilizing at least one of the price change algorithms, automatically
changes the first product location price to a second product location price
following the first shopper selectingelproduct for purchase and possibly while
the first shopper is still in the store shopping. The second product location price is
then transmitted to the product pricing units 40 via the signal paths 54 and 56 to
be displayed on the product price display unit 60.

(See, e.g9.'071 patent, col. 3, I. 66col. 4, |. 2; col. 4, ll. 140; col. 4, ll. 2327; col. 4, |. 59-
col. 5, 1. 8; col. 8, I. 61 — col. 9, I. 10)(emphasis added).

While claim limitations that contain the word “me&am@se presumed to be raesplus-
functions limitations, this presumption is rebutted “where a claim recitesdaidn, but then
goes on to elaborate sufficient structure, material, or acts within the claimtdasp#rform
entirely the recited function, the claim is not in megfusfunction format.” Sage Prods., Inc. v
Devon Indus., In¢.126 F.3d 1420, 14228 (Fed. Cir. 1997).Conversely, “[i]f a claim term
doesnot use the wordmeans,’” [courts] presume that megiasfunction claiming does not
apply.” Power Integrations v. Fairchild Semiconductor Int'l, In¢11 F.3d 1348, 1364 (Fed.
Cir. 2013). “If, however, the claim term recites a function without reciting sufficient str@ictu
for performing that function, the presumption falls and mgdnsfunction claiming appés.”

(Id.) This is a strong presumption, rebuttable only by “a showing that the limieggentially is
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devoid of anything that can be construed as structuféld Healthcare Solutions, LLC v.
Kappos 697 F.3d 1367, 1374 (Fed. Cir. 2012).

Overall, the Court finds that the parties have not rebutted either presumpiios.
Applicant was very intentional iselectivelyusing the term “meats The Court finds that the
intentional use ofmean$ must be givereffect In particular, theCourt finds thaPlaintiff has
not rebutted the presumption that thee of “means’is a meanplusfunction limitation.
Likewise, the Court finds that the Defendant has not rebutted the presumption tkerinthe
“product pricing unit constructed to disgl’ should notbe a meanglusfunction limitation,
particularly because the use of the term “product pricing unit” cannot be considebsd t
“devoid” of anything that can be construed as $tmc

Regarding the construction of the meghssfunction limitationin claim 1 of the ‘071
patent the Court must determine the recited function and corresponding structure. Tée@ recit
function in theclaimis clearly expresseds“displaying a first product location price indicative
of the unit price of a prodt.” The corresponding structutieat is clearly linked to the recited
function is “an electronic unit, located proximate to individual products, having a liqusthkry
display or LED display and an electrical connection to a product decoder (€, e.q."071
patent, col. 4, Il. 59- 66.) The Court notes that neither party objected to prigposed
constructionat the claim construction hearigr the “product pricing unimeans . .” term in
claim 1 of the ‘071 patent.

Regarding the construction of the “product pricing unit constructed to didplaétion
found in claim 36 of the ‘071 patent and claim 8 of the ‘016 patentoted above the Court
finds thatthis is not a meanglusfunction limitation. The Court must be mindful of not

impermissibly limitingthe term tospecific embodiments found in the specificatibhe Federal
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Circuit has consistently held that “particular embodiments appearing inrthenwdescription

will not be used to limit claim language that has broader &effésnova/Pure Water381 F.3d at
1117. The Court rejects Defendant’s constructiffmesides being limited to the corresponding
structure of a meangplus{function limitation) as being impermissibly limited to specific
embodiments in the specificatiorzor example, claim 36 of the ‘071 patent specifies that the
product pricing unit is constructed to “display a product location price indicating the igriopr

a first product.” There is no requirement in the claim that the product pricing unitb@us
adjacent or proximate to the products or be composed of a LCD or LED dsspéaproduct
decoder unit Rather,consistent with the plain meaning of the term, it is merely a unit or device
that displaysthe price of a product.The Court finds that thelaim language in each claim
provides sufficient structure and limitations to the term such that no further wadiwstris
needed and that the temerely has its plain meaning.

Because construing the@roduct pricing unit” term will only tend to confusather than
clarify, the term requireso further construction.Absent clear evidence to the contrary, the
Court is hesitant to change the plain meaning of a term. Because a plain ang ongiaaing
construction resolves the dispute between the pa$ids this term, no further construction is
necessary. See U.S. SurgicaCorp. v. Ethicon, In¢.103 F.3d1554, 1568(Fed. Cir. 1997)
(“Claim construction is a matter of resolutia@f disputed meanings and technical scope, to
clarify and when necessarg explain what the patentee covered by the claims, for use in the
determination of infringementlt is not an obligatory exercise in redundangysee alsoO2
Micro Int’l Ltd. v. Beyond Innovation Tech. Cdb21 F.3d 1351, 1362 (Fed. Cir. 2008)
(“[D]istrict courts are not (and should not be) required to construe every limitagsergrin a

patent’s asserted claims.9iting U.S. Surgical103 F.3d at 1568).
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The Court hereby construgsroduct pricing unit means for displaying” in claim 1 of
the ‘071 patento be a meangplusfunction limitation with a recited function dtlisplaying a
first product location price indicative of the unit price of a product” and a corresponding
structure of*an electronic unit, located proximate to individual products, having a liquid
crystal display or LED display and an electrical connection to a product decadt unit.”

The Court hereby construgsroduct pricing unit constructed to display” to have its

plain meaning.

2. “means fofautomaticallyand]electronically chanqirg

Disputed Terms Plaintiff’'s Defendant’s
Proposed Construction Proposed Construction
“means for electronically| Function: Function:
changing” “electronically changing the price | “electronically changing
of a product at a location” the price of a product at a
(‘071 patent, claims 1, 5 location”
Structure

“a computer such as a Packard Bel5tructure
Platinum 2010 with a modem capable Indefinite
of transmitting price change
commands and equivalents thereof”

“means for automatically Function: Function:

and electronically “electronically changing the price | “automatically and

changing” of a product at a location” electronically changing the
price of a product at a

(‘016 patent, claim 1) Structure: location”

“a computer such as a Packard Bell
Platinum 2010 with a modem capableStructure:
of transmitting price change Indefinite
commands and equivalents thereof”

The disputederm “means for electronically changing” appears in claims 1 and 5 of the

‘071 patent, while the related term “means for automatically and elezhygnchanging”
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appears in claim 1 of the ‘016 patent. Both parties agree that these terms arglosans
function limitations governed by 35 U.S.C. § 112(6).

(1) The Parties’ Positions

Plaintiff submits thathe recited function for these terms is “electronically changing the
price of a product at a location.(See, e.qg.Dkt. No. 61 atl4.) Plaintiff argues thathie
specification recites that the “owner control system” is responsible fomdeteg when price
changes should be made and, accordingly, sending messages to electronicgétlobgrice of
products at the various physical store locatiofid.) Consistent with the specificatioRJaintiff
argues thathe structure corresponding to this limitation should be construed as “a comphter suc
as a Packard Bell Platinum 2010 with a modem capable of transmitting price duanmand
and equivalents thereof.This makes the limitation definite, alfendanicannot meet the high
standard to prove otherwisdd.]

Defendant responds that while the recited functions are slightly differentatbépth
carried out by a computgerogrammed with “price change algorithms” and, therefore, the
corresponding structure is actually the algorithm, not the comp(8=e, e.g.Dkt. No. 27 at
12.) Defendant argues that because the price change algorithms are not discldlsed in
specifiation, this claim term is indefinite.(Id.) Defendant argues that Plaintiff's proposed
structure is insignificant because it merely recites a computer and not tmghaigo (Id.)
Defendant argues that the specificatommtairs no flow charts or stepiise descriptions of what
is meant by a “price change algorithm(ld. at 13.) Rather, thepatenteespecifically reserved
the details of the price change algorithms, rather than disclosing them to the, foybli
summarily referring to them as “predetermined price change algorithrfid.) Defendant

argues thathe algorithm must be disclosed with more detail than a simple reference to @rclass
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type of algorithm as“[d]isclosure of a class of algorithms ‘that places no limitations on how
values are daulated, combined or weighted is insufficient to make the bounds of the claims
understandable.” 1¢.)

Plaintiff replies thathese limitations are not about calculating a price change (a function
that might require an algorithm) but rather about changi price by sending a price change
message from one location to another locati(f®ee, e.g.Dkt. No. 28 a#-5.) Plaintiff argues
that theaddition of the “means for receiving data” limitation in dependent claim Sesr¢le
presumption that thémeans for electronically changing” in claim 1 does not require a price
change algorithm.(ld. at 5.) As set forth in the specification, the function of sending a price
change message is performed by a computer with a modem connected through varmbus sign
paths this is not just a recitation of a computer, but rather a specific structure tfaatrzethe
function of sending a price change command from one point to anofl). Plaintiff also
argues thatthis function does not require special programming, and thus no algorithm is
required. [d.)

(2) Analysis

The parties appear to agree on the recited functions fatishated terms.The parties’
primary dispute isthe corresponding structure for the recited functions and, in particular,
whetherthere is sufficient disclosure (or any disclosure at all) in the specificadi@s to render
the meangplus-functionlimitations notindefinite. The Court also notes that Defendant does not
provide or rely upon any expert for its proposition that thma s indefinite.

Claim 1 of the ‘071 patent and claibof the ‘016 patent arthe independent claims that

recite the disputed ternasd the relevant portions of those claims are reproduced below:
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[claim 1 of the ‘071 patefitmeans for electronically changing the first product
location price to a second product location pricollowing the first shopper
selecting the product for purchase, the second product location price being
different than the first product location price, the second product locatice pr
being perceivable by a second shopper when the second shopper is selecting the
product for purchase;

[claim 1 of the ‘016 pateft means for automatically and electronically
changing based on received data analyzed by at least one price change
algorithm, the first product location price to a second product location price
following the first shopper selecting the product for purchase, the second product
location price being different than the first product location price, the second
product location price being perceivable by a second shopper when the second
shopper is selecting the product for purchase;

(emphasis added.)There appears to be no dispute ttieseterms are meansplus-function
limitations governed by 35 U.S.C. 11%,6. Further, there appears to be s@rious dispute
between the parties as to the reciteaction. However, the partiesecited functios paraphrase
the claim languagand ignore gotentially significantconceptfor claim 1 of the ‘016 patent
and the Court finds that a recited function thastetosely aligns with the actual claim language
is more accurateThis is further confirmed by the fact that the different language found in claim
1 of the ‘016 patent was expressly added in an amendment dated July.7,(866, e.q.Dkt.
No. 274.) To give meaning to these wordsd to avoid thenibeing meaningless, the Court
finds that they must be included in tresultingfunction. Thus, the Court finds that the recited
function is (as expressly recited in the clgirthe following: for claim 1 of the ‘071 patent
“electronically changing the first product location price to a second producbkation price,”
and for claim 1 of the ‘016 pateriautomatically and electronically changing the first
product location price to a second product location price based on received dataalyzed

by at leastone price change algorithni’
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While the Plaintiff's recited function is generally consistent with this condsgtriefing
suggests that it is changing the function to be merely that of sending a price clemsggaras
opposed to changing the price§See, e.qg.Dkt. No. 28 at 4.) The Court rejects Plaintiff's
implicit function, and finds that this is an attempt to not only change the functida blier the
corresponding structureThe recited functions require electronically changing the firstluct
location price to a second product location price. According to the expressdangiuthe
claims, this function is not limited to merely sending a price change from acmt@loto another
as the Plaintiff suggests Thus, for similar reasons, the Court rejects Plaintiff's proposed
corresponding structure, as it effectively does not provide any structine tecited functions.

The Defendant argues thiie “means for electronically changihg based upon the use
of price change algohins, and because these algorithms are not disclosed, that there is no
corresponding structure and the claims are indefinite. While the Court agrethe thaeans for
electronically changing’functions require the use of price change algorithms, the Cour
disagreeshat the terraareindefinite for lack of corresponding structure.

The specification has numerous references to “price change alggritmd how the
claimed system electronically changdee first product location price to a second product
location price:

As mentioned previously, the store system computer 50 receives unique code data

identifying purchased products from the store checkout stations 42 via the signal

paths 78 and 80. In response thereto, the store system computan &tange

the prices in the storebased onpredetermined price change algorithms

The predetermined price change algorithmsutilized to change the store prices
can be either manager selectable or selectablbeiawner control system 12.

One of theprice _change algorithmswhich the store system computer 50 has
stored thereon is a program to detect the rate of purchase for each product and
compare such rate with a predetermined limit. If the rate of purchadiee of
product exceeds the predetermined limit, the price of the product is increased
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automatically by a predetermined amount. If the rate of purchase of the pioduct
below the predetermined limit, the price of the product is decreased automatically
by a pedetermined amount to stimulate demand.

Anotherprice change algorithmwhich is stored on the store system computer 50

is a program to detect the amount of product remaining in inventory, or on the
shelf. If the amount of product left on the shelf falls below a predetermined limit,
then the store system computer 50 outpuspecial signal such as a flashing
screen or a printout on a special printer to notify the managers that the number of
products on the shelf needs to be increased. Alternatively, or in addition, the store
system computer 50 can automatically increase by a predetermined amount the
price of the product based on the reduced supply of product on the shelf or in
inventory.

The store system computer 50 can also have gtiegletermined price change
algorithms thereon such agrice_change algorithmsto automatically change
prices to match competitor pricing specials, to reflect purchasing specials and/or
to achieve end of the month sales projections.

When a product pricehangeis made or received by the store system computer
50, it is important that the prichange be implemented in a manner such that the
product checkout price requested from the shopper for the purchase of the product
at one of the store checkout stations 42 not exceed the product location price
displayed by the product pricing unit 40 located proximate to the product so as to
reduce consumer irritation with price discrepancies. As will be described
hereinafter, the store system computer 50 is programmed to selectiglge

the product checkout price and product location price in three modes.

*kk

The store system computer 50, utilizing at least one of pilige _change
algorithms, automatically changesthe first product location price to a second
product location price following the first shopper selecting the product for
purchase and possibly while the first shopper is still in the store shofjiag.
second product location price is then transmitted to the product pricing units 40
via the signal paths 54 and 56 to be displayed on the product price display unit 60.
The second product location price is different than the first product location price
and is perceivable by a second shopper when the second shopper is selecting the
product for purchase.

*kk

In the second and third modes of operation, the storegiamp unit 126 is not
utilized to asste that the product checkout price of a product does not exceed the
product location price of the product aftecl@ngein the price of the product has
been made.
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In the second mode of operation, the product checkout price requested from the
shopper at one of the store checkout stations 42 for the purchase of a product
is changedby the store system computer 50 a predetermined time later than the
product location price displayed by the product pricing unit 40 located proximate
to the product is changed by the store system computer 5@h&wing the
product checkout price a predetermined time, such as one hour, later than the
product location price, this substantially increases the probability that shoppers
will not be charged a price at one of the store checkout stations 42 which is
greater than the product location price displayed by the respective produd pr

unit 40 when the shopper selected the product for purchase.

In a third mode of the present invention, the product location price and the
product checkout price aphangedsimultaneously by the store system computer

50 when the price of the product is decreased, and the product checkout price is
changed a predetermined time later than the product location price by the store
system computer 50 when the price of the product is increased.

When a product checkout price opeoduct is decreased, the decreased price can
be transmitted to the store product advertising media unit 44 (as discussed above)
to notify shoppers of the price reduction via audio or video. Thus, the store system
computer 50automatically changesboth theproduct checkout price and the
product advertised price simultaneously

*kk

The owner control system computer 132 includes a pluraligredetermined
price_change algorithms tosend price change codes, including changed prices,
and/or price change critaror instructions, to the physical store systems 14 or the
virtual store system 18 based on the competition price data received from the
competition pricing information system 20, the pricing and advertising
information received from the product supplier systems 16a and 16b, the sales and
inventory data received from the physical store systems 14 and/or the \oteal s
system 18, and combinations thereof.

In other words, the owner control system computer 132 is adapted to transmit the
price change coddas the physical store systems 14a and 14b and/or the virtual
store system 18 to: (1) change the prices at the physical store sydgi@ranadl

14b, and/or the virtual store system 18; and/or (2) select one or morepoicine
change algorithmsstored on thehysical store systems 14a and 14b and/or the
virtual store system 18 to be used thereby in changing the product location and
product checkout prices. Different price change codes can be transmitted
independently to each of the physical store systems 14, and/or the virtual store
system 18 so that the price changes at the physical store systems 14ttend/or
virtual store system 18 can be individualized to meet the local supply and/or
demand, for example.
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For example, the pricing and advertising data rexkivom the product supplier
system 16a by the owner control system 12 may indicate that a particular product
is in short supply. Such pricing and advertising data is then analyzed by at least
one of thealgorithms stored in the owner control system 12 andetermination

may be made to raise the price of the particular product. The owner control
system 12 then outputs a price change code to the physical store systems 14
and/or virtual store system 18 to raise the price of the particular product.

As anotherexample, the competition price data received from the competition
pricing information system 20 by the owner control system 12 may indicate that a
competitor's price on a first product is lower than the price of the first product in
the physical store stams 14 and/or the virtual store system 18. Such competition
price data is then analyzed by at least one ohlherithms stored in the owner
control system 12 and a determination may be made to lower the price of the
particular product. The owner contlstem 12 then outputs a price change code

to the physical store systems 14 and/or the virtual store system 18 to lower the
price of the particular product. The price change code lowering the price of the
particular product can also include instructiomgause the store system computer

50, for example, to output product advertising data to the store product advertising
media unit 44 to provide advertising messages, such as coupons, video messages
and/or audio messages to accompany the lowering of the price of the product and
to thereby notify shoppers of the lowering of the price of the product.

(‘071 patent, col. 7, I. 54 col. 8, 1.33; col. 9, ll. 213; col. 9, |. 59-col. 10, I. 19; col. 10, I. 42
col. 11,1. 28)(emphasis added)Based on the spi#ication, it is clear that the changing of the
pricesis accomplished byprice change algorithmighafl send price change codes, including
changed prices, and/or price charcriteria or instructions.”(‘071 patent, col. 10, Il. 426.)
While the Court notes that claim 1 of the ‘016 patent expressly recitesé¢hef “price change
algorithms” and claim 1 of the ‘071 patent does not, the Court finds that this distinetnot
significant as the onlgtructureand procedurén the specitationthat can perform either of the
recited functions is based on the use of “price change algorithms.”

The Federal Circuihas madeclear that acompleteabsence of disclosure farrecited
function performed by ageneralpurposecomputer or micrprocessoresults in a finding of

indefiniteness. See, e.g.Aristocrat 521 F3d at 1533. Howevetjw] hen the specification
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discloses some algorithm, on the other hand, the question is whether the disclostanalgor
from the viewpoint of a person of ordinary skill, is sufficient to define the streieind make the
bounds of the claim understandabl&loah Systems, Inc. v. Intuit In675 F.3d 1302 (Fed. Cir.
2012). Defendant relies heavily on the recent Federal Circuit ca$etoh Tech of Texas,LC

v. Nintendo of America, Incfor the proposition thathe limited disclosure of the “price change
algorithms” in the specification renders the terms indefiniéhile the Court recognizes that
“[d]isclosure of a class of algorithnthat places no liftations on how values are calculated,
combined, or weighted is insufficient to make the bounds of the claims understantable,”
Court finds that (as noted aboviie specificationprovidesspecific guidance as to various
embodiments of grice change lgorithm” thatshow how values are calculated and combined.
SeeTriton Tech2014 U.S. App. LEXIS 10997 at *8 (Fed. Cir. June 13, 2014).

For these claim terms, the Court finds that, as a whbke, specificationprovides
sufficient structure to the price change algorithms #mel “means for. . .changing. ..”
functions. As described abovehe Court finds that the specification provides numerous
examples of price change algorithms that can be asddvhich are clearly linked to the recited
functions This is not an instance where a “price change algorithm” is merely referenced in th
specification with no details or related disclosure. Although the disclosure magaeessarily
bein the form of an algorithm or flowchart, they are sufficiently recitegrose to provide some
structure and guidance to the “price change algorithm” term and “theans
for . ..changing. . .” functions. SeeFinisar, 523 F.3d at 134@1 (a patentee may express a
algorithm “in any understandable terms including as a mathematical formulasi, pr as a

flow chart, or in any other manner that provides sufficient structure).
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Pursuant to the rationale described above, the Court finds that the specificag@i\ge
providesa description of the price change algorithms at col. 7, I-%6l. 11, |. 28 in the
specification of the ‘071 patent. While the specification provides various exanaple
references to “price change algorithms,” the Court finds that not all of gnes&le sufficient
algorithms and instructions as to the recited “price change algorithm” to rise teved of a
corresponding structure.“[E] ven describedin prose, an algorithm is still a stepy-step
procedure for accomplishing a giveasult” Ergo Licensing 673 F.3d at 1365 (citations
omitted). The Court finds that thepecification provides a stdyy-step procedure foan
algorithm that detects the rate of purchase for a product and sdgtecamount of product
remaining in invetory to be used to change the prices:

One of the price change algorithms which the store system computer 50 has
stored thereon is a program to detect the rate of purchase for each product and
compare such rate with a predetermined limit. If the rate ofhase of the
product exceeds the predetermined limit, the price of the product is increased
automatically by a predetermined amount. If the rate of purchase of the pioduct
below the predetermined limit, the price of the product is decreased automaticall
by a predetermined amount to stimulate demand.

Another price change algorithm which is stored on the store system computer 50
is a program to detect the amount of product remaining in inventory, or on the
shelf. If the amount of product left on the sHalfs below a predetermined limit,

then the store system computer 50 outputs a special signal such as a flashing
screen or a printout on a special printer to notify the managers that the number of
products on the shelf needs to be increased. Alternatively, or in addition, the store
system computer 50 can automatically increase by a predetermined amount the
price of the product based on the reduced supply of product on the shelf or in
inventory.

(‘071 patent, col. 7, 63 —col. 8, |. 18.) However,the bareboned referenceaa the specification
to price change algorithms to “match competitor pricing specials, to reflectasing specials
and/or to achieve end of the morgilesprojections (col. 8, Il. 1822) —without more— does

not provide atep-by-step procedure for accomplishing the price chaagess insufficient for a
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corresponding structuraccording to Federal Circuit precedenthe Court notes thditecause
one of the recited functions reatie “automatically” term, the Couid odigated toaccount for
that functionality in the corresponding structure. Accordingly, for thetdmatically and
electronically changing” fuction the Court adopts the “without direct human intervention”
languagethat the Court used (and to which the parties did not disgote)lthe other
“automatically” terms described above.This distinction appears tobe supported by the
specification, whichteaches that price change algoritheas by selected either (automatically)
via the owner control system or by a manag8ee( e.qg.'071 patent, col. 7, ll. 57-62.)

Furthermore, the Court’s finding is supported by Defendant’s correspondintustron
the relatedand separately disputetdrm “meandor receiving data . .andfor changing the first
product location price” found in claims 5 and 28 of the ‘071 patent and claim 12 of the ‘016
patent. For thatchanging” function, the Defendant proposed the corresponding structure of
“encockd price change instructions from control system computer.” It is uncleasuch a
related function could have a corresponding structure in one instance and be indedimatinn
instance. Further, theCourt notes that Plaintiff did not object toetHCourt’s proposed
construction of these terms at the claim construction hearing.

Accordingly, the Court finds that the patent discloses the corresponding stifocttive
“electronically changing..” function as“a generalpurpose computer programmed to
change a product price by performing a price changealgorithm as found in column 7, line
63 —column 8, I. 18.”

Accordingly, the Court finds that the patent discloses the corresponding stracttive f

“automatically and electroratly changing ..” function as“a generatpurpose computer
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programmed to change a product price without direct human intervention by prforming a

price change algorithm as found in column 7, line 63 — column 8, |. 18.”

3. “means for receiving data . and for changing the first product location price”

Disputed Terms Plaintiff’'s Defendant’s
Proposed Construction Proposed Construction
“means for receiving | The entire phrase “meaf® receiving Function:
data. . .” data. . . and for changing the first product,  Not expressly

location price to the second product locat|gorovided.
(‘071 patent, claim 5, | price based on the received data” should |be

28; construed as a whole. Structure:
‘016 patent, claim 12) Function: Indefinite

“receiving competition price data, pricing
and advertising information, sales and
inventory data, and/or combinations thergof
and sending price change commands based
on the received data”

Structure:

“at least one networked computer with
software program that calculates price
changes based on an analysis of competition
price data, pricing and advertising
information, and/or sales and inventory
data, and equivalents thereof”

js

“means. . .for See above construction — entire phrase | Function:

changing the first should be construed together “electronically

product location price’ changing a displayed
price fa a product in a

(‘071 patent, claims 5, first locatiorf

28;

‘016 patent, claim 12 Structure

“encoded price
changeanstructions from
control system
computer”

The disputedterm “means for receiving data selected from the group consisting of

competition price data, pricing and advertising information, sales and inved#&bay and
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combinations thereof and for changing the first product location price to the secondt produc
location price based on the received data” appears in claims 5 and 28 of the ‘071 patent and
claim 12 of the ‘016 patentBoth parties agree that this term is a megalasfunction limitation
governedby 35 U.S.C§ 112(6). While Plaintiff seeks to construe this term as a single means
plus function limitation, Defendant seeks to construe it as two separate-phesrfanction
limitations.

(1) The Parties’ Positions

Plaintiff submits thathe functionfor this limitation is “receiving competition price data,
pricing and advertising information, sales and inventory data, and/or combindwgrasftand
sending price change commands based on the received &@e; e.g.Dkt. No. 61 atl8.)
Plaintiff argues thathe specification recites that the “owner control system” is responsible for
receiving competition pricing data, using that data to determine when price stsdrged be
made and sending messages to electronically change ghee of products at the various
physical store locations(ld.) Plaintiff argues that its corresponding structure is based on the
specification. Id.)

Defendant responds that the entire phrase should not be construed together because the
structure forone recited function is indefinitend the functions and programming are distinct
(See, e.g.Dkt. No. 27 atl5.) For the “means for receiving .” term, Defendant argues that the
specification is silent with regard to any structure having suffipesgramming to servesahe
“means for receiving data.” Id.) Defendant argues that Plaintiff's reliance on a general
computer and modem as the corresponding strutumsufficient because there is no disclosure
of programming to carry out the compaimplemented function(ld. at 16.) Defendant argues

thatthe data received by the computer constitutes a specific, narrow type of datatddl by
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the claims and the specification and, thus, special programming is requiictyl. Simply
reciting “software” without providing detail about the means to accomplish the function is not
enough. (Id.) For the “means for. .changing” term, Defendant argues tiiatconstruction is
supported by the specification and Plaintiff's construction providestnature at all for
implementing the price change commandsd. &t 18.)

Plaintiff replies thathere is sufficient structure for the recited functioriSee, e.g.Dkt.
No. 28 at6-7.) Plaintiff argues that the specificatiolescribes the data inputs necessary for the
pricing algorithm, such as competitor pricing and sales and inventory atataell ashow a
pricing algorithm would be programmed to change the product price based on changes in thes
data inputs. (Id. at 7.) Thus, one of ordinary skill in the art would therefore be able to
understand the algorithms disclosed in the specification for the “means formgaata.” (1d.)
Plaintiff argues that Defendant’s attempt to separate the limitation into two sdattattonsis
nonsenical and contrary to the claim languaghl.)(

(2) Analysis

The partieslispute both the recited function and corresponding structure for this germ.
primarydisputebetween the parties is whethbere is sufficient disclosure (or any disclosure at
all) in the specification so as to render the maans{function limitation indefiniteas to the
“means for receiving” functianThe Court finds that construction for this term is related to the
previously discussed “means for electronically changing” terms, and thgsianalincorporated
herein by reference.The Court also notes that Defendant does not provide or rely upon any
expert for its proposition that the term is indefinite.

This disputed phrase appears in various dependent claims ofdbaeisPatentsClaim

5 of the ‘071 patens representative andrisproduced below:
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5. An automated product pricing system as defined in claimwhkrein the
means for electronically changingthe first product location price to a second
product location price includes:

means for receivingdata selected from the group consisting of competition price
data, pricing and advertising information, sales and inventory data, and
combinations thereofnd for_changing the first product location price to the
second product location pribased on the received data

(emphasis added.) There appears to be no dispute that these terms arplusdanstion
limitations governed by 35 U.S.C. 126. The term clearly recites two functiorg@ means for
receiving fundon and a means for changing functioithe Court finds that, on balance, the
disputed term should be construed together as a single 1pleanfsinction limitation despite the
fact that it recites twantegratedfunctions. The claim unambiguously reciteg fact that the
“means for receiving function receives various data and that the separately claimed
“means. . .for changing” function changes the first production location price to the second
product location price “based on the received data.” Tiwvesdunctions are integrally linked,
and the Court rejecBefendant’sassertion that they must be construed separately.

The Court rejects Plaintiffgroposed functioras it substitutes the concept of merely
“sendingprice changeommands’for the “meas . . for changing” function. The Court finds
no basis for this substitutioa,changethat could significantly alter the scope of the meaplsis-
function limitation. On the other hand, Defendant appears to propose no function for the “mea
for receiving” limitation and its proposed function for thmeans for changiriglimitation
unnecessarily includes a “displayed” term and leaves off part of theddariction. The Court
finds thata recited function that nst closely aligns with the actual claim language issmo
accurateand the recited languagethis instances straightforward. Thus, the Court finds that

the recited function is (as expressly recited in the claims) the foigpwi (i) receiving data
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selected from the group consisting of competition price data, pricing and advtising
information, sales and inventory data, and combinations therepfind (ii) changing the first
product location price to the second product location price based on the received dat

Next, the Court must determine whether there is structure sufficidetgribed and
clearly linked in the specification for the recited functiorf Given the purpose for requiring
disclosure of an algorithm in specigurpose computer implemented meghss-function
claims,[where] a claim recites multiple identifiable functions and the specification discloses an
algorithm for only one, or less than all, of those functions, we must analyze tlusalieslas we
do whenno algorithm is disclosedNoah 675 F.3d at 1318[W] here a disclosed algorithm
supports some, but not all, of the functions associated with a fpkesfsinction limitation,[the
Court mustjtreat the specification as if no algorithm has been disclosed’atdll A disclosure
as to one function does nétl the gaps in a specification as to a different, albeit related,
function. Id. at 1319.

Similar to and as discussed ithe “means for electronically changing” termthe
specification provides various examples of how this changing hapig€ese, e.g.‘071 patent,
col. 7, I. 54— col. 11, I. 28.) However, as discussed for the “means for electronically changing”
terms,the Court finds that the only price change algorithms that are sufficieéesigribedto
constitute a corresponding structuaee those found at column 7, line 63column 8, |. 18.
Defendant’s proposed corresponding structure for this portion of the recitgtfugenerally
supports this finding.

A primary dispute between ttparties is whether there e®rresponding structure for the
“receiving data..” function. The Court agrees with the Defendant that there is limited

disclosure forthis function in the specificationn that there is no algorithm or stbg-step
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instruction of how to merely “receive” data. However, for this function, the Court finds that
providing such algorithms is not necessawhile the Federal Circuit is clear that most means
plusfunction limitations must have at least some strgctdisclosure so as to avoid an
indefiniteness finding, the Federal Circuit has also recognized that rfe Bmited functions
(such as merely “receiving,'processing,” or “storingJ, detailsmay not be necessarylIn re
Katz Interactive Call Processing Rent Litig, 639 F.3d 1303, 1316 (Fed. Cir. 2011) (“Absent a
possible narrower construction of the terms ‘processing,’ ‘receiving,’ stodrg,” . . . those
functions can be achieved by any general purpose computer without special programsiing
such,it was not necessary to disclose more structure than the general purpossoprts
performs those functions.”)The Federal Circuit is clear that in rare circumstantepecial
programming is not needed the specification need not provided detauetlre:

In other words, a generplrpose computer is sufficient structure if the function

of a term such asmeans for processihgrequires no more than merely

“processing, which any genergburpose computer may do without any special

programming.If special programming is required for a gengraipose computer

to perform the corresponding claimed function, then the default rule requiring

disclosure of an algorithm applies. It is only in the rare circumstanicesevany

generalpurpose computer without any special programming can perform the
function that an algorithm need not be disclosed.

Ergo Licensing 673 F.3dat 1365 (citations omitted). The Court finds thet treceiving” term
in this instance can be performed by a genepalrpose computer without any special
programming. The data that the computer is receiving is not being calculagjedevatecr
analyzedby the “receiving” step. Rather, it merely receiving such data from other sources.
The simple receipt of data does not require any spprgiramming. As discussed above, the
specificationclearly provides price change algoritharsd instructions on how to change prices.

(See, e.9.'071 patent, col. 7, |. 63 col. 8, I. 18) The specification further mentions thae
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control system merelyréceive$ data from another source, such as toenpetition pricing
information system, and it is the price change algorithms that analyze thendabaitput the
changed prices (See, e.g ‘071 patent, col. 10, I42-51;col. 11, Il. 318.) Thus,the portion of
the claim limitation requiring special programming is th&hanging” functionand not the
“receiving” function. Thus, the Court rejects Defendant’s arguments thaméaasplus-
function limitation is indefinite. Further, the Court notes that Plaintiff did not object to the
Court’'sproposed construction ttisterm at the claim construction hearing.

Accordingly, the Court finds that the patent discloses the correspondintysdifoc the
above recited functioas “a generalpurpose computer progranmed to change a product
price based on an analysis ofeceived data, includingcompetition price data, pricing and
advertising information, and/or sales and inventorydata, by performing a price change

algorithm as found in column 7, line 63 — column 8, |. 18.”

4. “means for requesting. . "

Disputed Terms Plaintiff’'s Defendant’s
Proposed Construction Proposed Construction
“means for requesting from thg Function: Function:
first shopper dirst product “requesting the price of “requesting the price of an
checkout/order price” / “meang an individual product individual product, at the time
for requesting from a shopper aselected by a first customef’of checkout, selected by a first
product checkout/order price” customer”
Structure:
(‘071 patent, claims 1, 36; ‘016 “a store checkout station| Structure:
patent, claim 1) and equivalents thereof” “Product UPC code scanner”

The disputedterm “means fo requesting from the first shopper a first product

checkout/order price” is found in claitnof the‘071 patentand claim 1 of the ‘016 patent, while
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the related term “means for requesting from a shopper a product checkoytfaecdéis found
in claim 36 of the ‘071 patent. Both parties agree that this term is a mealas-function
limitation governed by 35 U.S.C. § 112(6).

(1) The Parties’ Positions

Plaintiff submits that the function for this limitation is “requesting the price of an
individual pioduct selected by a first customenSee, e.g.Dkt. No. 61 atl6.) Plaintiff argues
that Defendant’s inclusion of the phrase “at the time of checkout” is wrong bet@uskim
recites requesting either a “checkout” or “order” price, and thus sinotlde limited to just the
situation where a price is requested “at the time of checkdlut) Regarding the corresponding
structure, Plaintiff argues thathe specification identifiesa “store checkout station” as
performing the function of requestimyoduct checkout prices from the custon{éd. at 17.)
The specification further describes an exemplary structure of the “store ohet&ton”that
includes various electronic components that can be included in the checkout stdtohi.
Plaintiff argues that Defendant’s structure of a “product scanner” is wrong bezaquseuct
scanner is simply one of the electronic devices that the specification dist¢heséstore
checkout station” may have, and is not the sum total of the “means for requedting.” (

Defendant responds thidue intrinsic evidence establishes that the product checkout/order
price is requested at the time of checko{8ee, e.g.Dkt. No. 27 atl4.) While Plaintiff asserd
that Defendant’sconstruction does not considan “order” without a “checkout,Defendant
argues thathere is no description of a function siructurethat is directed to ordering a product
without a checkout. (Id.) Regarding structure, Defendant argubkat Plaintiff’'s “checkout
station” is impermissibly broad and in reality no structure at dll.) (Defendant argues that

only one of thedisclosed structussof a “checkout station- the UPC code scannemerforms

77



the function of “requesting the price of an individual product, at thedinsbeckout, selected by
a first customer.”(Id.)
Plaintiff replies thaDefendant’s inclusion of “at the time of checkout” is flawed because
the claim itself does not state any particular time at which the “means for requestifogms
its function. Gee, e.g.Dkt. No. 28 at § Plaintiff also argues that the structure limited to a UPC
code scanner is wrong because the specification shows that the scanning of the UBQaiode
the “requesting” action, but rather a separate event that precedes the actual (@ $6.)
(2) Analysis
The parties’ primary dispatis whether the general structure of a “checkout station” or
the more specific “product scanner” is the corresponding structure.
This disputedermappeas in various claims of the Asserted Patents. Céailrand 360f
the ‘071 patenarerepresentative anarereproduced below (in relevant part):
[claim 1] means for requesting from the first shopper a first product
checkout/order price for the purchase of the product and from the second
shopper a second product checkout/order price for th purchase of the
product, the first and second product checkout/order prices not exceeding the
respective first and second product location prices perceivable by the first and

second shoppers when the first and second shoppers were selecting the product
for purchase.

[claim 36] means for requestingfrom a shopper a product checkout/order
price for the purchase of the first product

(emphasis added.) There appears to be no dispute that these terms arplusdanstion

limitations governed by 35 U.S.@12, 1 6. Further, there appears to be no serious dispute
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between the parties as to the recited functiohhe Court rejects Defendastinsertion of the
language “at the time of checkout,” as the Court is not convinced that the inclusich irdse
IS necessary or warranted, particularly as the parties separately dispstdskquent term of
“productcheckout/order pricednd the language is not found in the claifihus, the Court finds
thatthe recited function for these megpiss function limiaitions is“requesting the price of an
individual product selected by a first customer'

The Court agrees with Plaintiff's arguments that the checkout stationrpsrfbe recited
function and not just the product scanner. While the product scanner is an integral part of the
checkout stationit merely scans th&/PC code on the product and inputs the product number
into the checkout compute(See, e.q.'071 patent, col. 5, ll. 587.) The specification is clear
that all of the components of the checkout station are involved in the “requesting” function
(See, e.g!071 patent, col. 5, 1. 21 — col. 6, I. 16.)

The Court finds that it is #hcheckout statior and not merely the product scanrdhat
is “clearly linked” to the recited functionHowever, the Court disagrees with the Plairttift
the corresponding structure is merelyn@n-descriptive“checkout station,” which is a fairly
generic ternthat is devoid ofkufficient structee. The Court finds that more specificity to the
term “checkout station,based on the specification, is waarted particularly as this is a means
plusfunction limitation “While corresponding structure need not include all things necessary to
enable the claimed invention to work, it must include all structure that actualbyrpsrthe

recited function.” Default 412 F.3d at 1298 The specification is clear that the “checkout

>The Court recognizes the fact that the claim languaged resulting meanslus-function
limitations — are slightly different as found in claims 1 and 36 of the ‘071 patent. Because the
parties agree that this is not a material distinction and it appears that the resutésgaraling
structure is the same, the Court will treat the related but slightly differemtsmpkes-function
limitations as the same.
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station” comprises the following components: “a product scanner unit 68, an ATM unit 70, a
product price display unit 72 and an SPCS interface unit 74.” (‘071 patent, col335;3.)
Further, the Court notes that both parties did not dispute the Court’s proposed tonstouc
this term at the claim construction hearing.

Accordingly, the Court finds that the patent discloses the corresponding structime as
checkout station comprising a product scanneunit, a SPCS interface unit, a product price

display unit, an ATM unit, and a checkoutcomputer unit.”

V. CONCLUSION

The Court adopts the above constructisesforth in this opinion for the disputed terms
of the patentsn-suit The parties are orded that they may not refer, directly or indirectly, to
each other’s claim construction positions in the presence of the jury. Likehaspaities are
ordered to refrain from mentioning any portion of this opinion, other than the actuatiolesini
adopged by the Court, in the presence of the jury. Any reference to claim cdiwstruc
proceedings is limited to informing the jury of the definitions adopted by the.Court

SIGNED this 21st day of January, 2015.

%SQMJL_

ROY S. PAYNE
UNITED STATES MAGISTRATE JUDGE
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