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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
MARSHALL DIVISION

BISCOTTI INC.,

V.
Case No. 2:13-cv-01015-JRG-RSP
MICROSOFT CORP.

w W W W W W W W

CLAIM CONSTRUCTION
MEMORANDUM AND ORDER

On October 11, 2016, the Court held an orarimg to determine the proper construction
of the disputed claim terms in U.Batent No. 8,144,182h@ ““182 Patent”).The Court has
considered the parties’ claim constructiorefing (Dkt. Nos. 103, 107 and 108) and arguments.
Based on the intrinsic and extrinsic evidence, @ourt construes the disputed terms in this
Memorandum Opinion and Orde3eePhillips v. AWH Corp.415 F.3d 1303 (Fed. Cir. 2005);

Teva Pharm. USA, Inc. v. Sandoz, |A&5 S. Ct. 831 (2015).

BACKGROUND

Plaintiff Biscotti Inc. (“Bisotti”) asserts more than 20 claims from the '182 Patent
against Defendant Microsoft Corp. (“Microsoftijcluding independent claims 1 and 69 (and
claims that depend from independl€laim 6). The '182 Patentlages to a video conferencing
system. The Abstract of the '182 Patent recites:

Novel tools and techniques for providingleo calling solutions. In some such

solutions, a video calling device residaesdtionally inline between a set-top box
and a television set. Such solutions paovide, in some cases, high performance
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video calling, high video quayi, simplified installation, configuration and/or use,
and/or the ability to enjoyideo calling in an inclusivesomfortable environment,
such as a family room, den, or media room.

182 Patent Abstract. The '182 teat describes the use of a system of two video communication

devices to allow a first user to conduct a vidadl with a remote secongser through a network

connection such as the Interniek. at Figure 1A, 5:39-60. Figure 1A illustrates an embodiment

of the system.

Video Source A ’/— 100
User A ! 115a

155——~_
/—1’60 Y

. L 150a Video 150a

High Definition | - Communication |« - Set-Top Box
Television 155 Device
‘_ ——— e ——— — — —
120a 105a 1253
A f— 155
160 —~4
110
! l_— 155
160 i {
155 =
.‘- — — — —— — — — —
_ o r150b Video /-150.&'
High Definition Communication |« Set-Top Box
Television (,—160 Device
1206 | 105h 125h
A
160-‘\_.‘;
User B ——
Video Source B
1156
FIG. 1A

Id. at Figure 1A. A video communication deviae the location of eachser may include an

audio capture device and a video capture devide.at Figure 4, 11:3-12. Each video

communication device may be coupled tWisplay device such as a televisidd. at Figure 1A,

5:56-60. The video communication devices maylaeed functionally inline between a set-top

1 As used herein referencesthe '182 Patent will be in the Col:Line format of XX:YY.
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box and a television seld. at Abstract, 4:64-66. Ithis manner, the system may be used in
environments such as a family room, den or media rotmat Abstract, 2:14:19. The video
communication devices may have HDMI inpadaoutput interfaces. The HDMI input interface
may receive an output from the set-top bék. at 2:38-51. The output of the first video
communication device may be a consolidated ausli@lioutput stream comprised of the video
calling audiovisual stream from the remoée@nd communication devi@d other audiovisual

data, such as the televisisignal from the set-top bokd. at 3:33-47, 5:10-25.

LEGAL PRINCIPLES

“It is a ‘bedrock principle’ of patent law thahe claims of a patd define the invention
to which the patentee is entitled the right to excludehillips v. AWH Corp.415 F.3d 1303,
1312 (Fed. Cir. 2005) (en banc) (quotimgova/Pure Water Inc. \Bafari Water Filtration Sys.,
Inc., 381 F.3d 1111, 1115 (Fed. Cir. 20040 determine the meanimg the claims, courts start
by considering the intrinsic evidended. at 1313;C.R. Bard, Inc. v. U.S. Surgical Cor388
F.3d 858, 861 (Fed. Cir. 200Begll Atl. Network Servs., Inc. v. Covad Commc’ns Group, Inc.
262 F.3d 1258, 1267 (Fed. Cir. 2001). The intrinsic@wie includes the claims themselves, the
specification, and the prosecution histdphillips, 415 F.3d at 1314Z.R. Bard, InG.388 F.3d at
861. The general rule—subject to eémtspecific exceptions discussefta—is that each claim
term is construed according to its ordinanyd accustomed meaning as understood by one of
ordinary skill in the art at the time tfe invention in the context of the patdphillips, 415 F.3d
at 1312-13Alloc, Inc. v. Int'l Trade Comm’n342 F.3d 1361, 1368 (Fed. Cir. 2008¢ure
Networks, LLC v. CSR PLC/71 F.3d 1336, 1347 (Fed. Cir. 2014) (“There is a heavy
presumption that claim terms carry their accustomed meaning in the relevant community at the

relevant time.”) (vacated on other grounds).
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“The claim construction inquiry.. begins and ends in all cases with the actual words of
the claim.”Renishaw PLC v. Marposs Societa’ per Azid%8 F.3d 1243, 1248 (Fed. Cir. 1998).
“[lln all aspects of claim construction,he¢ name of the game is the claimApple Inc. v.
Motorola, Inc, 757 F.3d 1286, 1298 (Fed. Cir. 2014) (quotimge Hiniker Co, 150 F.3d 1362,
1369 (Fed. Cir. 1998)). First, a term’s contaxthe asserted claim can be instructiR&illips,
415 F.3d at 1314. Other asserted or unassertetclean also aid in determining the claim’s
meaning, because claim terms are typicallsed consistently throughout the patelat.
Differences among the claim terms can assist in understantj a term’s meanindd. For
example, when a dependent claim adds a limitaboen independent claim, it is presumed that
the independent claim does not include the limitatidnat 1314-15.

“[C]laims ‘must be read in view of the specification, of which they are a pdd.”
(quotingMarkman v. Westview Instruments, |62 F.3d 967, 979 (Fed. Cir. 1995) (en banc)).
“[T]he specification ‘is always highly relevant the claim construction analysis. Usually, it is
dispositive; it is the single best gaitio the meaning of a disputed termd” (quotingVitronics
Corp. v. Conceptronic, Inc90 F.3d 1576, 1582 (Fed. Cir. 199a)&leflex, Inc. v. Ficosa N. Am.
Corp.,, 299 F.3d 1313, 1325 (Fed. Cir. 2002). Bufa]lthough the specification may aid the
court in interpretingthe meaning of disputed claimniguage, particular embodiments and
examples appearing in the specification widt generally be read into the claimsComark
Commc'ns, Inc. v. Harris Corpl56 F.3d 1182, 1187 (Fed. Cir. 1998) (quotgnstant v.
Advanced Micro-Devices, Inc848 F.2d 1560, 1571 (Fed. Cir. 1988&ge also Phillips415
F.3d at 1323. “[l]t is improper teead limitations from a prefemleembodiment described in the

specification—even if it is the dgnembodiment—into the claims sént a clear indication in the



intrinsic record that the patenteddanded the claims to be so limited.iebel-Flarsheim Co. v.
Medrad, Inc, 358 F.3d 898, 913 (Fed. Cir. 2004).

The prosecution history is another totd supply the proper context for claim
construction because, like theegsfication, the prosecution hisyoprovides evidence of how the
U.S. Patent and Trademark Office (“PTQ@I)d the inventor undstood the patenkhillips, 415
F.3d at 1317. However, “because the proBSenuhistory represents an ongoing negotiation
between the PTO and the applicaather than the final product tifat negotiation, it often lacks
the clarity of the specification and thusléss useful for claim construction purposesl” at
1318;see also Athletic Alternatives, Inc. v. Prince M3 F.3d 1573, 1580 (Fed. Cir. 1996)
(ambiguous prosecution history may be “Uphd as an intergetive resource”).

Although extrinsic evidence can also be useful, it is “lgigsificant than the intrinsic
record in determining thlegally operative meaning of claim languag®Hillips, 415 F.3d at
1317 (quotingC.R. Bard, Inc.388 F.3d at 862). Technical dictioies and treatises may help a
court understand the underlyirechnology and the manner in whighe skilled inthe art might
use claim terms, but technical dictionaries and treatises may provide definitions that are too
broad or may not be indicative of haWe term is used in the patefd. at 1318. Similarly,
expert testimony may aid a céoun understanding the underlying technology and determining
the particular meaning of a term in the peastinfield, but an expert’'sonclusory, unsupported
assertions as to a term’s definitiame entirely unhelpful to a courtd. Generally, extrinsic
evidence is “less reliable than the patent @&mgrosecution history idetermining how to read
claim terms.”ld. The Supreme Court recently explained tbke of extrinsic evidence in claim

construction:



In some cases, however, the district tautl need to look beyond the patent’s
intrinsic evidence and to consult exsio evidence in order to understand, for
example, the background science or the meaning of a term in the relevant art
during the relevant time perio8ee, e.g., Seymour v. Osbqrh#& Wall. 516, 546
(1871) (a patent may be “so interspersdith technical termsrad terms of art that
the testimony of scientifizvitnesses is indispensaltitea correctinderstanding of
its meaning”). In cases where those subsydfacts are in dispute, courts will
need to make subsidiary factual findiregsout that extrinsic evidence. These are
the “evidentiary underpinnings” of clainsonstruction that we discussed in
Markman and this subsidiary fact finding stube reviewed for clear error on
appeal.

Teva Pharm. USA, Inc. v. Sandoz, |A&5 S. Ct. 831, 841 (2015).
A. Departing from the Ordinary Meaning of a Claim Term

There are “only two exceptions to [the] gealerule” that claim terms are construed
according to their plain and ordinary meaning; When a patentee sets out a definition and acts
as his own lexicographer, or 2) when the ptge disavows the full scope of the claim term
either in the specificatioor during prosecutiorf’Golden Bridge Tech., Inc. v. Apple In&58
F.3d 1362, 1365 (Fed. Cir. 2014) (quotifigorner v. Sony Computer Entm’t Am. L1869 F.3d
1362, 1365 (Fed. Cir. 20128ee also GE Lighting Solutions, LLC v. AgilLight, Int50 F.3d
1304, 1309 (Fed. Cir. 2014)T]he specification and prosecati history only compel departure
from the plain meaning in two instances: tgraphy and disavowal.”). The standards for
finding lexicography or diavowal are “exacting GE Lighting Solutions750 F.3d at 1309.

To act as his own lexicographehe patentee must “clearbet forth a definition of the
disputed claim term,” and “clearly exggs an intent to define the terndd. (quoting Thorner,
669 F.3d at 1365)see alsoRenishaw 158 F.3d at 1249. The patee’s lexicography must

appear “with reasonable clarityeliberateness, and precisioRénishaw158 F.3d at 1249

> Some cases have characterized other principlesiof donstruction as “exceptions” to the general rule,
such as the statutory requirement that a means-pheiidén term is construed to cover the corresponding
structure disclosed in the specificati@ee, e.g.CCS Fitness, Inc. v. Brunswick Cqr@88 F.3d 1359,
1367 (Fed. Cir. 2002).



To disavow or disclaim the full scope ofclim term, the patentee’s statements in the
specification or prosecution history must amaiond “clear and unmistakable” surrendeordis
Corp. v. Boston Sci. Corps561 F.3d 1319, 1329 (Fed. Cir. 2008g also Thorne69 F.3d at
1366 (“The patentee may demonstrate intendéwiate from the ordinary and accustomed
meaning of a claim term by including in the sfieation expressions ahanifest exclusion or
restriction, representing a cledisavowal of claim scope.”). “Whe an applicant’s statements
are amenable to multiple reasonable intdgtiens, they cannot be deemed clear and
unmistakable.”3M Innovative Props. Co. v. Tredegar Cqrg25 F.3d 1315, 1326 (Fed. Cir.
2013).

B. Definiteness Under 35 U.S.C. § 112, 1 2 (pre-AlA) / § 112(b) (AIA)

Patent claims must particubapoint out and distinctly claim the subject matter regarded
as the invention. 35 U.S.C. § 112, { 2. A claim, when viewed in light of the intrinsic evidence,
must “inform those skilled in thart about the scope of the intien with reasonable certainty.”
Nautilus Inc. v. Biosig Instruments, Ind.34 S. Ct. 2120, 2129 (2014). If it does not, the claim
fails 8 112, {1 2 and is therefore invalid as indefiddeat 2124. Whether a claim is indefinite is
determined from the perspective of one of ordirdayl in the art as othe time the application
for the patent was filedd. at 2130. As it is a chaltge to the validity of patent, the failure of
any claim in suit to comply with § 112 mus¢ shown by clear and convincing evideride at
2130 n.10. “[Ijndefiniteness is a question of landan effect part of claim constructiorePlus,
Inc. v. Lawson Software, In@00 F.3d 509, 517 (Fed. Cir. 2012).

When a term of degree is used in a clditihe court must determine whether the patent

provides some standard for measuring that degiiesig Instruments, Inc. v. Nautilus, Inc.

* Because the application resulting in theepa was filed before September 16, 2012, the
effective date of the AIA, the Courfers to the pre-AlA version of § 112.
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783 F.3d 1374, 1378 (Fed. Cir. 2015) (quotatiomksi@mitted). Likewisewhen a subjective
term is used in a claim, “the court mustetenine whether the patent’s specification supplies
some standard for measuring the scope of the [teDatdmize, LLC v. Plumtree Software, Inc.
417 F.3d 1342, 1351 (Fed. Cir. 200&gcord Interval Licensing LLC v. AOL, Inc766 F.3d

1364, 1371 (Fed. Cir. 2014) (citim@ptamize 417 F.3d at 1351).

AGREED TERMS

In the briefing, the parties agreed to the following terms:

Term Agreed Construction
“a first processor to process the captured plain and ordinary meaning
video stream and a second processor to
process a remote video stream received
from the second video communication
device”
“transmitting the seriesf data packets overplain and ordinary meaning
a private content delivery network”

(Dkt. No. 107 at 1.)

DISPUTED TERMS

1. In Communication Terms

“a second video communication device incommunication with the first video
communication device over the Internet” [Claim 1]

Biscotti's Proposed Construction Microsoft's Proposed Construction
plain meaning / no construction needed | This limitation requires that the two vided
communication devices be in
Alternatively: communication with each other, rather than
“a second video communication device to merely have the capability to communicate.
communicate with the first video
communication device over the Internet”




“a wireless network interface in communicaton with a wireless local area network[Claim
1]

Biscotti's Proposed Construction Microsoft's Proposed Construction
plain meaning / no construction needed | This limitation requires that the wireless
network interface be in communication

Alternatively: with a wireless local area network, rather
“a wireless network interface to than merely have the capability to
communicate with a wireless local area | communicate with a wireless local area
network” network.

The parties dispute whether “in communioati references a structural limitation
describing the system’s interconnection of eletm@m merely references a functional limitation
that only requires the capability to communicate.

Positions of the Parties

Microsoft contends that “ikommunication with” is a structural limitation that requires
the claimed devices to be connected to each otklérrosoft asserts th&iscotti proposes only
requiring the capability to communieat (Dkt. No. 107 at 3-4.) Microsoft asserts that the claim
language does not recite a capability but eatthat two claim elements are connected
components, i.e., “in communication with” each other. Microsoft asd@tsthe claim could
have been drafted otherwise, ds not. Microsoft asserts thaistnot seeking the addition of
a functional limitation but rathemsserts that the claim nguage provides a structural
requirement. Microsoft asserts that the recitednection is a structural part of the claimed
system, not a function performed by the systgidkt. No. 107 at 4.) Microsoft asserts that
these elements should be construed to haveietwtal element where éntwo recited elements
are “in communication.”

Biscotti contends that the words “in commeation with” refer to the capability of the
video communication devices toramunicate with one anothema do not suggest they must

actually engage iactive communication. (DkiNo. 108 at 4.) Biscottiantends that Microsoft’s



argument that “a connection” is required dsvorced from Microsdfs construction, as
“connection” is not referred to iMicrosoft’s construction. (Dkt. bl 108 at 3.) Biscotti contends

that Microsoft’'s assertion théin communication” requires a coaation lacks support. Biscotti
contends that nothing in the specification reggiia structural connection between the video
communication devices (VCDs)ld( at 4.) Biscotti contends dh the specification merely
describes a VCD that receives a connection redrgas one of many possible second VCDs and
initiates an Internet connection only after accepting the request. Biscotti contends that the
specification also describesgeneric wireless network interface 455 that can connect to any
wireless local area network (LAN)d()

Analysis

At the hearing, the Court provided a prelimyaonstruction for the parties to consider:

Plain and ordinary meaning. Note: THimitation requires that the two video

device$ be in communication with each other, rather than merely have the

capability to communicate.

Biscotti agreed to this comaction with the understandinthat the construction does not
contemplate including a methodept (Dkt. No. 118 at 75.) Microsoft also agreed to the
preliminary constructionld. at 78.)

The Court adopts the preliminary constranti The issue presented to the Court is
relevant to claim 1, and the claim language itsethat claim can guide the Court’s construction
of claim terms. Phillips, 415 F.3d at 1314 (“the context in which a term is used in the asserted
claim can be highly instructive”). Here, theaith is drafted as a system claim having two

elements: a first video communication deviand a second video communication device.

Further, the claim describes teuctural relationship of thievo claimed elements: the second

* The devices being the (i) “second video commuivcadevice” and the “first video communication
device” or (ii) the “wireless network interface” and the “wireless local area network.”
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video communication device being “in commeation with the first video communication
device over the Internet.” The claim then proceeds through a wherein clause to provide
additional detail as to what comprises thetfuisleo communication device. In the context of
the claim, the disputed term “in communicatigrovides the structuraklationship of the two
video communication devices thadmprise the system. Then“‘communication” term does not
merely provide a capability description of the one structure in the claim but rather describes the
nature of the system itself: that the two \ad#evices are in communication over the Internet.
The “in communication” languagis not a method step, rath the language describes a
structural relationship. This camims to the plain language ofetlclaim. It is noted that the
context and organization of claiinis different from claim 6, whicls drafted as a system claim
directed only to one side of the communicatiostesn (the claim 6 system comprising the first
video communication device). The differences between these two claims provide further support
regarding the structural nature of the claim elements of claiid. {noting that differences
among claims can provide guitze to a claim’s meaning).

In context, the relevant portion of claim 1 is not merely describing the capability of the
second video communication device but rathescdbing the claimed fationship of the two
video communication devices thedmprise the system. Further, the wireless network elements
describe how the comumication is provided.

The Court finds that “a second video commauication device in communication with
the first video communication device overthe Internet” has its plain and ordinary
meaning. This limitation requires that the first and second video commnication devices be

in communication with each oher, rather than merely havethe capability to communicate.
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The Court finds that “a wireless networkinterface in communication with a wireless
local area network” has its plain and ordinary meaning. This limitation requires that the
wireless network interface and the wireless lodaarea network be in communication with

each other, rather than merely lave the capability to communicate.

2. “an audio watermark signal” [Claim 1] / “an audio watermark” [Claims 44 and 45]

Biscotti's Proposed Construction Microsoft's Proposed Construction
an identifiable signal in an audio stream | an inaudible (or aeast unobtrusive) and
identifiable signal in an audio stream

The parties dispute whether or not the term is limited to the embodiment within the
specification that describes the audio wateknaer “inaudible (or aeast unobtrusive).”

Positions of the Parties

Biscotti contends that the specification ddses inserting an audio watermark into an
audio stream and that the audio watermark istifil@ole. Specifically, Biscotti contends that an
audio watermark is inserted into an audtoeam output by the first video communication
device and transmitted to an external audio ivece(such as the TV). If the TV is on and
enabled to play audio, the audio watermark ballplayed through the T¥ speakers. (Dkt. No.
103 at 7 (citing '182 Patent &0:20-31).) Biscotti states th#te first video communication
device samples this audio and analyzes the samsygedl to identify the audio watermark; if it
is able to identify the watermark, it knows thag thv is on and able talert the user of the
incoming call. [d. (citing '182 Patent at 20:31-45).) d&iotti points to the specification as
stating, “determining whether the watermark candsmtified in the capired audio stream.”

182 Patent 20:40-41.

12



Biscotti objects to the adibn of “inaudible (or at last unobtrusive).” Biscotti
contends that Microsoft is importing an embudnt from the specification: “[ijn certain
embodiments this waveform may be selected to be easily recognizable to the video
communication device but inaudible (or at leasobtrusive) to the human ear.” '182 Patent
20:17-20. Biscotti highfjhts that this passag#ates “in certain enddiments” and “may.”
(Dkt. No. 103 at 8.) Biscotti alsoontends that Microsoft'sonistruction conflicts with the
description of other watermark embodiments sagkisible watermarks which are described as
either visible or invisible/incomscuous: “[iln some cases thisatermark may be present in the
STB video stream, either as a visible imagehsas a network logo in the picture or as an
invisible and/or inconspicuoustéact.” '182 Patent 25:20-23.

Biscotti also contends thiticrosoft’s construction is iransistent with Microsoft's IPR
positions. Biscotti contends that in the IPR&crosoft adopted Biscotti’'s construction and
argued that a mere “noise burst” ntas limitation. (Dkt. No. 103 at 8-9.)

Microsoft asserts that theesgfication states that the audio watermark “may be inserted
periodically on an appropriatetarval and/or may be a continuowaveform inserted into the
output audio stream.” '182 Pate20:24-27. Microsoft alsoites the passage: “[ijn certain
embodiments this waveform may be selected to be easily recognizable to the video
communication device but inaudible (odedst unobtrusive) to the human ead.”at 20:17-20.
Microsoft asserts that in botieriodic and continuous inseti, the watermark would interfere
with regular audio output unless it was “inaudilfpr at least unobtrusive).” Microsoft asserts
that if its construction weanot adopted, the claim limitation would be inoperable.

Microsoft asserts that the “certain embodinséim question were just the embodiments

that use an audio watermarls @pposed to the embodimentsaihich no audio watermark was
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used) because the audio watermark is only udefuembodiments using external speakers.
(Dkt. No. 107 at 17 (citing '182 Patent 9:57-10:16)V)icrosoft asserts th&iscotti's reference

to other watermarks is not relevant as the isjgpation makes clear that the other watermarks
are different. '182 Patent 25:15-20.

As to the IPRs, Microsoft contends that #tendard for claim construction in an IPR is
different from that applied inaurt. Microsoft contends that #dopted Biscotti’'s construction
for the purposes of the “broadest reasonableprdéations standard(Dkt. No. 107 at 17.)
Further, Microsoft notes that ithe IPR, Microsoft also provideinvalidity positions directed
toward the narrower construati Microsoft proposes herdd(at 18.)

As to Microsoft's argument that no othembodiments are shown, Biscotti contends
that the language “[ijn ceita embodiments this waveformmay...” expressly contemplates
other embodiments. '182 Patent 20:17-20. ABliorosoft’'s argument that the watermark must
be inaudible or unobtrusive “tlunction properly,” Biscotti cominds that Microsoft cites no
intrinsic or extrinsic evidence for suahstatement. (Dkt. No. 108 at 5.)

Analysis

Microsoft merely points to a preferreembodiment as rationale to incorporate a
limitation from the specification. However, @v if only a single embodiment exists, the
preferred embodiment is not inherentlyqueed to be read into the claimsSee Arlington
Industries, Inc. v. Bridgeport Fittings, In6G32 F.3d 1246, 1254 (Fed. Cir. 2011) (“Even where a
patent describes only a single embodiment,ndawill not be read restrictively unless the
patentee has demonstrated a clear intentionmio the claim scope using words or expressions
of manifest exclusion or restriction.”) (internal citations omittédjcrosoft has not pointed to

words or expressions of manifest exclusiomastriction. Moreover, even the language cited by
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Microsoft is surrounded by permissive languageay” and “in certain embodiments.” 20:17-
20. Further, though not directed to “audio”taranarks, the passage at 25:20-23 indicates that
“watermarks,” in general, need not be unnegdicle to the human senses, further counseling
against Microsoft's constructioh.

The Court construes “an audio watermark signal” / “audio watermark” to mean

“an identifiable signal in an audio stream.”

3. “instructions for inserting an audio watermark in the audio output” [Claim 44]

Biscotti's Proposed Construction Microsoft's Proposed Construction
plain meaning / no construction needed | instructions for superimposirign audio
watermarK over the existing audio outpu

The parties dispute whether the termlimsited to “superimposing” over the existing
audio output.

Positions of the Parties

Biscotti contends that the claim languageasily understood and also well within a lay
person’s understanding. Biscotidtes that the specification usesarly identtal language to
the claims: “[the method 800 further compriseseirting this audio watermark into an output
audio stream.” '182 Patent 20:20-22. Biscotthiends that “superimposing” does not appear
anywhere in the claims or spication and that Microsoft has not cited intrinsic or extrinsic
evidence justifying the inclusioof “superimposing.” (Dkt. No103 at 9.) Biscotti contends

that the only passage Microsoélies on uses “insert.1d. (citing '182 Patent 20:21-31).)

> Biscotti, for this term and others, in essence atgpies that Microsoft should be barred from asserting a
construction narrower than what Microsoft assertethnlPRs. However, the law is clear that the IPR
standard (broadest reasonable interpretation)fiereint from that to be applied by this Couuozzo
Speed Technologies, LLC v. Le86 S. Ct 2131, 2142 (2016). Moreover, the record is clear that
Microsoft was not contending that its IPR counstions were the proper construction underRhdlips
standard applied by this Court.
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Microsoft contends that Biscotti seeks tal the jury that any sound output by the
device has been “inserted.” (Dkt. No. 107 at 18ljcrosoft contends that simply outputting
and playing the audio watermark is not “insegtiras such outputting and playing is “replacing
the audio output.” I.) Microsoft asserts that “insertinggquires adding or superimposing the
watermark on the existing audio outputd.Y Microsoft contends #t claim 44 depends from
claims 41 and 6 and that those claims regiteviding an “audio output to an audio receiver”
(claim 6) and “a speaker to plélye audio output” (claim 41). Miosoft contends that in claim
44, it is in this “audio output” fte existing output) that theudio watermark is inserted.
Microsoft asserts that the esgfication describes this as:

...inserting this audio watermark into antput audio stream and transmitting the

output audio stream on one or more @& tutput audio intertaes for reception by

an external audio receiver (bloc810). The watermark may be inserted

periodically on an appropriate intervahd/or may be a continuous waveform

inserted into the optut audio stream.
'182 Patent 20:21-27. Microsoft asserts that continuous or periodic insertion, the
watermark must be superimposew the audio from the videmwferencing devicer the set-
top box. Microsoft asserts thabt superimposing the audio wduhterrupt the regular audio,
which would be unacceptable in any usable system. (Dkt. No. 107 at 19.)

In reply, Biscotti contends that Microsafierely relies on attorney argument to state
that to be “inserted,” a watermark must begserimposed” and that not “superimposing” would
be “unacceptable.” (Dkt. No. 108 at 6.)

Analysis
The specification refers to “inserting.”182 Patent 20:20-220:24-25 and 20:28-31.

Microsoft has not cited to amortion of the specifiation mandating thatriserting” should be

limited to “superimpose.” Microsoft has notesv pointed to any description within the
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specification referencing “superimposing” thedeuwatermark. Though Microsoft asserts that
only superimposing would provide usable system, Microsoft $iaot presented any evidence
of such. Microsoft also has not pointed to @wdence indicating that the plain and ordinary
meaning of the term should notntool or that a permn skilled in the artvould need additional
guidance for construction of the term. The Coajects Microsoft’'s contention that “inserting”
is limited to “superimposing.”

The Court finds that the term “instructi ons for inserting an audio watermark in

the audio output” has its plain and ordinary meaning.

4. “set-top box video stream” [Claims 1, 24, 28, 29, 31, 33, 37, 69, 70]

Biscotti's Proposed Construction Microsoft's Proposed Construction
plain meaning / no construction needed | the video stream received by tHest

video communication devi¢drom the set-
Alternatively: top box

“a video stream from a set-top Box

The parties’ dispute primarily focuses avhether the term’sconstruction should
include a reference aswhat receives the stream.

Positions of the Parties

Biscotti contends that the term refersatoideo stream from a set-top box, and needs no
further construction. Biscotti asrts that although claim 1 incles “instructions for receiving a
high definition set-top box audiovisual stream” by the first communication device, claim 1 does
not explicitly require that the “video strearbé “received by” the fst communication device.
(Dkt. No. 103 at 20.) Biscotttontends that the remaining claims, claims 24, 69 and their

dependents, independently inclutie language that the firstmmunication device “receives a
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set-top box video stream.1d()° Biscotti asserts that claim 1 grmiequires that the instructions
should be present. Biscotti further asserts jinstt because the dependent claims include the
“receives” language, such language smdt be rewritten into claim 1ld()

Microsoft contends that clai 1 recites a “set of instrtions executable by the at least
one processor” and “instructions for receiviadpigh definition set-topox audiovisual stream
from the set-top box video stream.” Microsafintends claim 1 includes a processor within the
first video communication device that performimstructions for receiving.” Microsoft
contends that the video stream must be receivedause claim 1 recites that the processor in
the “first video communication device” perforrige “instructions for reeiving.” (Dkt. No. 107
at 9-10.)

Microsoft asserts that Bietti's admission that claim@4 and 69 receive the video
stream indicates that the receiving should be gfatfte definition. Microsoft contends tha
Micro mandates a construction becaBsgcotti simultaneously admits that some claims require
Microsoft’s limitations while others do notd( at 10.)

Analysis

The term “set-top box video stream” in ifsdoes not mandatMicrosoft’s proposed
additional limitations. The parsedo not appear to dispute tlete skilled in the art would not
need construction of the term itself as bothtiparmerely repeat the language of the term in
their constructions. Microsbfasserts that thesurrounding claim language mandates its
construction. However, the surrounding claimdaage itself controls the meaning of such
surrounding claim language. ¢haim 1, the surrounding language€'iisstructions for receiving

a high definition set-top box audiovisual strefnmm the set-top box video stream.” Such

® At the hearing, Biscotti stated that the languagelaiin 24 only required a capability to receive. (Dkt.
No. 118 at 9-11.)
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language merely requires the ingtusof instructionghat may carry out the claimed receiving.
In contrast, independent claim 69 recites théhoe step of “receiving, on the audiovisual input
interface, a set-top box audiovisual fromsat-top box.” In that claim, the surrounding
“receiving” step limitations are explicitly regad. Thus, it is the surrounding language of each
claim that sets whether the limitans sought by Microsoft are pesg or not, not the term “set-
top box video stream” itself. The Court’s comstion adopts the plain meaning of the term.
The Court construes “set-top box video seam” to mean “video stream from a set-

top box.”

5. Resolution Terms

“display resolution of [[the] set-top box video stream][the remote video stream][Claim 1,
29, 33]

Biscotti's Proposed Construction Microsoft's Proposed Construction
plain meaning / no construction needed | the number of pixels in the horizontal and
vertical directions of the video in [[the] se
Alternatively: top box video stream][the remote video
“the amount of detail of [the set-top box | stream]
video stream] [the raote video strearti]

—t
1

“a resolution of the consolidated output video stream”[Claims 34, 35, 36]

Biscotti's Proposed Construction Microsoft's Proposed Construction
plain meaning / no construction needed | the number of pixels in the horizontal and
vertical directions of the video ffihe
Alternatively: consolidated output video stream
“the amount of detail dhe consolidated
output video streafn

The parties dispute whether or not “resolution” is limited to “the number of pixels in the

horizontal and vertical directions.”

19



Positions of the Parties

Biscotti cites to dictionary definitions to assert that it is well known that “resolution”
refers to the amount of detail in a video. (DKb. 103 at 13.) Biscotti contends that this is
consistent with the claims wdh reference “detecting” and é#ing” the resolution. Biscotti
contends that the process ofal#ing and setting the resolutioroise of the keys to transitioning
from a television program to a video caknabling users to watch television while
simultaneously conduction a video calld.((citing 21:10-24:4).)

Biscotti objects that Microsofimits “resolution” to a partiaglar aspect of the amount of
detail in a video: “[ijn an aspect, the STBestm has a display area comprising a plurality of
pixels. This pluralityof pixels defines the display rdation of the STB video signal (e.g. 1920
horizontal pixels x 1080 pixels for a 1080p signall82 Patent 21:33-35. Biscotti asserts that
“resolution” does not have to be exclusively defl by a plurality of pixels. Biscotti contends
that the specification refers to resolutianfs“480p,” “720p,” “1080i” and “1080p.” Biscotti
asserts that while the numbdi80, etc.) refers to the number\adrtical pixels,the “i” and “p”
have nothing to do with the number of pixels Imgtead refers to whether the resolution is
“interlaced” or “progressive.” (Dkt. No. 103 at 14.) For examplBjscotti contends that the
resolutions of “1080i,” and “1080 are not distinguished by xels (as both have the same
number of vertical and horiztad pixels) but rather distingsiied based on interlaced or
progressive. I¢l.) Biscotti contends that Microsadt'construction excludes consideration of
these other well-known aspects of resolution.

Microsoft contends that claims 1 and 29 tkeines state that “a display area comprising
a plurality of pixels, the plurality of pixels fieing a display resolutioh. Microsoft notes that

claims 33 and 34 depend from these claims. Maftagsserts that the plurality of pixels for a
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display is given by the number pixels in the horizontal and xecal directions. (Dkt. No. 107
at 5.) Microsoft contends that the specification similarly states that the “plurality of pixels
defines the display resolution tife STB video signal (e.g. 192@rizontal pixels x 1080 pixels
for a 1080p signal).” '182 Pate@fl:33-35. Microsofturther contends thahe specification
gives examples of resolutions as 480p, 720p, 108I80p, etc., exampleghich relate to the
number of pixels. Microsoftantends that the specification also states that the consolidated
output video stream method “compssallocating at least portion of the plurély of pixels in
the STB video stream for displaying at least diporof the remote video stream....” '182 Patent
22:21-25. Microsoft notes that in one exampiie pixels for each region therefore are
allocated to the respective streanhd: at 23:2-2.

Microsoft contends that Bistti's dictionary citations @gpport Microsoft’'s construction
with one stating “resolutin of a screen is given as the totamber of pixels in each direction”
and another stating “in video imag resolution is determined byethumber and areal density of
the pixels.” (Dkt. No. 107 at 6 (quoting Dimnary of Computer and Internet Terms and
Webster’'s Telecom Dictionary, resgtively).) Microsoft contendihat Biscotti cites no intrinsic
evidence and that thportions of the dictiorées relied on by Biscottrelate to non-video
technology: printers and facsimileMicrosoft contends that the teats relate to video images,
and “resolution” must beanstrued in this contextld.). Microsoft contends that the “i” and “p”
argument raised by Biscotti is a red herring as “interlace” and “progressive” are not aspects of
the video resolution. Rather, Microsoft asserts that these letters just reference the order in which
lines of the image are drawn orethcreen (interlace scannindreshing odd lines in one scan
and even lines in another while progressive scanning refreshes all horizontal scan lines

sequentially). I¢d at 6, n. 6.)

21



Biscotti contends that the intrinsic evidendoes not require resolution to be exclusively
defined by the number of vertical and horizontalefs. Further, Biscotti contends that the
patent explicitly states that “a resolutiaf 480p, 720p, 1080i and 1080p” are examples of
different video resolutions. '182 Patent 2:56-@scotti contends thaMicrosoft arbitrarily
concludes that scanning tygpéare not aspects of resoluti’ even though the ’'182 Patent
identifies them as such. (Dkt. No. 108 at 6-7.)

Biscotti contends that Microsoft’'s re@nce to the Webster's Telecom Dictionary
supports Biscotti’'s position, athe Webster's definition referg “areal density.” Biscotti
contends that a certain number of pixdisplayed on a cell phone will have a noticeably
different amount of detail than the same imagpldiyed on a Jumbotron. $otti contends that
“density” is thus a metric for defing resolution. (Dkt. No. 108 at 7.)

At the hearing, Biscotti also noted that soaol&@m limitations have pixels defining the
resolution (such as the portion of claim 1 which states “the plurality of pixels defining a display
resolution”) and other claims do nétt the hearing, Biscotti furtme&ontended that the interlaced
or progressive scanning impacthe level of detail on the reen. (Dkt. No. 118 at 25-26.)
Biscotti further contended that resolution caeam much more than just the number of pixels,
including bit depth, binary black and white, levefsgray, colors, and resolution of movement.
(Id. at 28, 36.)

Analysis

The Court finds that Biscotti's arguments arere persuasive, with reference to both the
intrinsic and extrinsic evidenc&he specification does state thag tiplurality of pixels defines
the display resolution of the 8Tvideo signal (e.g. 1920 horizontaixels x 1080 pixels for a

1080p signal).” '182 Patent 21:33-35.i3language is similar to & contained in some of the
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claim elements such as the usage in claim :1‘tbe plurality of pixels defining a display
resolution.” Importantly, thoughelsewhere the claims do not have such a requirensed.
Phillips, 415 F.3d at 1314 (differencasmong the claim terms can algssist in understanding a
term’s meaning). Further, Microsoft would limit the defining characteristics of resolution to the
number of pixels in both thhorizontal and vertical directions. However, Microsoft has not
pointed to intrinsic evidence of disavowal limdirfresolution” in the manner of Microsoft’s
constructionSee Arlington Industries, Inc. v. Bridgeport Fittings, Jr&32 F.3d at 1254. Even
the passage cited by Masoft does not reference the “numbef’pixels but merely states that
the “pixels” define the resolution. Further, thgecification elsewhere mgmns the type of pixel
scanning (interlacing or progsgive scanning): “[ijn some aas these interfaces might be
configured to provide a high-fieition audiovisual stream (e.gcomprising a video stream with

a resolution of 480p, 720p, 1080i, 1080p, etc.) forldispn a high-defirtion television.” '123
Patent 2:58-60. This language dao®t explicitly state that éhresolution of 1080i and 1080p are
different, however the passage does imply saicheaning and at a mmum creates sufficient
evidence to counter Microsoft’'s contention thadréhis a clear disavowal limiting the meaning of
“resolution” to the number of pixels. Further,eevthe extrinsic dictionary evidence cited to by
Microsoft makes clear that in the context of wdether factors, such aéxel density, also may
be relevant to resolution. (Dkt. No. 103-5 dt54(reciting “the number and density” and “the
number and areal density”).) Microsoft's constion fails to recognize that other factors may
impact resolution.

The Court finds that the term “resolution” has its plain and ordinary meaning.
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6. “instructions for setting a display resolution of the remote video stream”[Claim 1]

Biscotti's Proposed Construction Microsoft's Proposed Construction
plain meaning / no construction needed | instructions for instructing the second
video communications device to change
Alternatively: the “display resolution of the remote video
“instructions for setting the amount of streant to a specified resolution
detail of the remote video stre&dm

Alternatively:

instructions for instructing the second
video communications device to set the
“display resolution of the remote video
streami to a specified resolution

The primary disputes are whether the instnngihave to be for instructing the “second
video communication device” and whether the instructions have to set the resolution to a
“specified resolution.”

Positions of the Parties

Biscotti contends that after construing ful@y resolution,” the remainder of the term is
well within the understandingf a lay person. Bisiti asserts that Miosoft generally repeats
the claim terms in its construction. (Dkt. No. 103 at 14.)

Biscotti objects to Microsoft's additioof “second video communication device,”
“change” and “to a specified resolution.” As the “second videcommunication device,”
Biscotti contends that the afaed instructions are part ofeliirst video conmunication device
and nowhere does the claim require the first device to instruct the staod to do anything.
Biscotti contends that the claim also does nqtire a “change” to the resolution but rather just
“setting” the resolution. Biscotti similarly assethere is no claim language requiring a change
“to a specified stream.” (DkNo. 103 at 15.) Biscotti contends the lack of these requirements
in claim 1 can be contrastedttviclaim 2, which includes a requinent that one of the devices

(the second video communication device)stincts another device (the first video
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communication device) to take a particular actimodify the field of view of its camera). '182
Patent 32:45-47 (“instructions for modifying all of view of the camera, based on commands
received from the secomileo communication device”).

Biscotti contends that nowhere in tepecification does therfit video device (the
recipient of the remote video stream) instrtiet second video device (the transmitter of the
remote video stream) to set theakition of the remote video strearBiscotti contends that the
single passage cited by Microsdf182 Patent 12:32-49) mereltates that the first video
device can provide network staits to the second video deviead the second video device
may use those statistics and otimdormation to adjust various pe&cts of the video quality (bit
rate, frame rate and/or video resolution). Btsacontends that nowhe does the specification
provide any indication that therst device can instruct the secahebice to set the resolution,
let alone change it ta specified resolution(Dkt. No. 103 at 16.) Bistti contends that the
specification, in contrast, teaches that the a&viset their own resolution: “the process of
generating a consolidateoutput video stream involves seff a resolution of that output
signal” (21:24-26) and the “device might resampte a resolution that is compatible with the
output resolution” (22:9-12). Biscotti assertattleven if the specification did include an
example of one device instructing the other deyvihat would still not be enough to limit the
claims.

Biscotti contends that in the IPRs, Micoftsnever argued that one skilled in the art
would require the three limitationdicrosoft seeks. Biscotti coemds that instead, Microsoft
argued that “setting the resoluti based on the bandwidth betweka remote and local video

conference devices” would ssflj this term. (Dkt. No. 103 at 16-17 (citing IPR2014-01459).)
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Microsoft contends that the context of claim 1 requires construction of the term.
Microsoft asserts that claim 1 recites thag first video device exetes “instructions for
receiving a remote audiovisual stream fraime second video communication device.”
Microsoft contends that thisntitation shows that the secondieo device creates and transmits
the video stream, thereby setting the video strea@sslution. Microsoft asserts that, thus, the
first video communication device cannot directly set the resolofidhe remote video stream.
(Dkt. No. 107 at 7-8.) Microsbfcontends that the exampled a device s#ing its own
resolution cited by Biscotti (theutput signal at ‘182 Patent 2#-26) are inapposite because
that example involves aftkrent video stream.Id. at 8, n. 9.)

Microsoft asserts that because the clé&mm requires instructions “executing on the
first video communication device” to set “a displagolution of the rente video stream,” the
first video communication deviaaust tell the second device tbange that resolutionld( at
8.) Microsoft contends thahe contextual usage in the claim requires such a construction
because the jury will not likely “appreciate” thisicrosoft asserts that its construction is
consistent with the specificatiavhich explains that statistics gatied by the first video device
“can then be fed back to the [second] transmitting video communication device, allowing [the
second device] to adjust its encoding anthf@msmission settings.”182 Patent 12:41-44.

As to the IPR, Microsoft contends thamerely adopted Biscotti’'s construction for the
purposes of the IPR and the broadest aeakle interpretation, noting that broader
interpretations are permitted in IPRil. (at 8-9.)

In reply, Biscotti contends that the ctailanguage merely requires instructions for
setting the remote video streamitlisplay resolution.’Biscotti asserts that Microsoft conflates

the resolution of the video stream itself with the display resolution of the video stream set by
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the first video communication device. (Dkt. No. 1487-8.) Biscotti conteds that according to
the specification, this displagesolution is set by the firstideo communication device, for
example by resampling the remote video stream to a resolution that is compatible with the
selected output resolution, optionally so itmay be consolidated with the set-top box video
stream for display to userld( at 8 (citing ’'182 Paten19:10-17, 21:22-22:37, 32:1-8).)
Biscotti also asserts that the claim e in question does not mention the second
communication video device, even though tbecond video communication device is
mentioned with respect to other elements of claimld. at 8, n.4.) Biscotti reasserts that the
passage cited by Microsoft (12:42) does not indicate that tlfiest video device “instructs”
the second video device to set its resolutioa gpecified resolution as required by Microsoft's
construction. I@. at 8.)

At the hearing, when asked for citationtire specification for instictions being sent
from the first device, Micradt acknowledged that the specdtion only taught information
being sent from the first device (such as diatiy and that the speiétion did not reference
“instructions.” (Dkt. No. 118 at 3@0.) At the hearing, Biscottilso emphasized passages in the
specification that indicated that the first video communication device may locally set the
resolution of various video streamkl.(at (citing '182 Pater21:22-26, 22:9-12, 23:2-5).)

Analysis

The claim language itself does not require the instructions to instruct the second video
communications device to adRather, the claim language merely states that the storage
medium of the first communications device hasrirgtons for setting the display resolution of
the remote video stream. Microsoft has not farto any language @hanifest exclusion or

restriction within the specification thatowld further narrow the meaning of the claim
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language.See Arlington Industries, Inc. v. Bridgeport Fittings, J1&32 F.3d at 1254. Further,
the passage cited by Microsoft describes ghkeond communication device setting its own
encoding and transmission settings. Though ssetting is described as being based on
statistics that the first video communication device may provide, the first video communication
device is not described as instructing the sdceideo communication device to change the
settings. '182 Patent 12:32-44he specification, in fact, tends imply that the devices may
set their own resolutions with ragiato the output video streamdd. at 12:41-44, 21:22-26,
22:9-12, 23:2-5. The specification does not ptewa teaching of Micradt's construction, let
alone a context that would mandaérosoft’'s construction. Finallyit is noted that the claim
recites setting the “display” resolution. Amted by Biscotti, Microsoft focuses on the
resolution as transmitted by the second video communication device. But as claimed, the
resolution set is the “display resolution.” Misoft contends that the setting of display
resolutions is in regard to gnihe consolidated output videgesatm. However, the specification
describes that the remote vidstveam may be output as a pamtiof the consolidated output
stream. '182 Patent 19:10-17. Further, the cadatdd output video staen may have a display
resolution set by the firstideo communication devicdd. at 21:22-22:37. These passages
further counsel against Bliosoft’s interpretation.

The Court construes “instructions for sdting a display resolution of the remote
video stream” to mean “instructions for settng a resolution for display of the remote

video stream.”
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7. Based On/ Based At Least In Part On Terms

“instructions for transmitting the consolidated audio output stream on the HDMI output
interface, based on a determination that thespeaker of the high-definition television is
powered on and enabled to play audio output from the first videcommunication device”
[Claim 1]

Biscotti’'s Proposed Construction Microsoft's Proposed Construction
plain meaning / no construction needed | instructions for transmitting the
consolidated audioutput stream on the
HDMI output interface only if the
“instructions for determining whether a
speaker of the high-definition television
is powered on and enabled to play audio
output from the first video
communication device, based on
reception of the audio watermark signal
through at least one of the one or more
microphone’% determines that the high-
definition television is‘powered on and
enabled to play audio outpgut

“instructions for transmitting the output vide o over the output video interface based on a
determination that the video display deviceis configured to display the output video
stream” [Claim 46]

Biscotti's Proposed Construction Microsoft's Proposed Construction
plain meaning / no construction needed | instructions for transmitting the output
video over the output video interface only
if the video display device is determined to
be configured to display the output video
stream

“instructions for configuring the video display device to display tte video output, based
at least in part on detecting that the videalisplay device is not configured to display the
video output” [Claim 83]

Biscotti’'s Proposed Construction Microsoft's Proposed Construction
plain meaning / no construction needed | instructions for configuring the video
display device to display the video output
only if it is detected that the video display
device is not configured to display the
video output
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Two primary issues are presed: (1) does the determination “based on” / “based at
least in part on” some criteria mean thla¢ actions occur “onlyf” the criteria are found
(Microsoft) or does “based on” artain criteria mean the criteria merely used as an input to
the decision (Biscotti) and Yo the determination criteritor claim 1 include “based on
reception of the audio watermark signal throagheast one or more microphones” as recited
earlier in the claim.

Positions of the Parties

Biscotti contends that ¢hclaim terms are understood tequire instructions for
transmitting or configuring video or audio based on various criteria (example criteria in claim 1
being “a determination that the speaker & thigh-definition televigin is powered on and
enabled to play audio outpubfmn the first video communicationdee”). Biscotti objects that
Microsoft’'s construction (1) changes instructiongige’based on” or “based at least in part on”
various criteria to instructionshat apply “only if” the criteria are present; and (2) the
“instructions for transmitting” element of claim 1 includes additional criteria not present in the
claim — transmitting “based on reception of tlielia watermark through étast one of the one
or more microphones.” (Dkt. No. 103 at 17.)

As to the first issue, Biscotti contendisat the language ianderstandable and the
specification uses similar language “based €ast in part) on whether the audio receiver is
configured...” (182 Patent 20:45-52) and “basedthe detected configuration of the display
device” ('182 Patent 20:66-21:1). Biscotti assethat the specification only includes one
instance of “only if” and the relevant sentermegins with “[m]erely by way of example.”

21:1-5.
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Biscotti contends that “based on” a certaitecia means the criteria is used as an input
to the decision. (Dkt. No. 103 at 18 (citing variaitionary definitions).) Biscotti asserts that
a decision that occurs “only iftertain criteria are met is affdirent requirement. Biscotti
contends that as an example, “instructidos transmitting the output video...based on a
determination that the video display deviceahfigured to displayhe output video stream”
includes circumstances where the transmissiait&ed based on, or affected by, the display
device’s configuration; i.e., if the video displeyconfigured in one way the data is transmitted
in one way, and if configured in another way, transmitted in another W@&y. Riscotti asserts
that this functionality is entirely differenhd excluded by replacing “based” with “only if.”
Biscotti contends that in one of the IPRs, Microsoft relied on such an example by arguing that
claim 83 was met by sending video in one offttrenats the video display device was already
configured to display.ld. (citing IPR2014-01457).)

As to the second issue raised with regard to claim 1, Biscotti asserts that the
“instructions for determining” language is immmdently presented elsewhere in claim 1 and
not tied in the claim in any way to the “insttions for transmitting” term at issue. (Dkt. No.

103 at 19.) Biscotti contels that Microsoft’s linkage of #se two elements adds an all new
requirement to the claims. Biscotti also asserts that requiring the “instructions for transmitting”
to be based on “reception of the audio watekmthrough at least one of the one or more
microphones” is an additional new requirement adethe claim. Biscotti contends that only

the “instructions for determining” must bedeal on reception of the watermark. (Dkt. No. 103

at 19.) Finally, Biscotti asserthat Microsoft's construction ovi®ads a simple phrase to the

point where the construot is difficult to follow.
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Microsoft contends that the “based ol@gnguage means that the stated action is
performed only if the condition Babeen met. For claim 1, Micrf$ asserts that instructions
transmit only if the speaker is powered on anabéed and do not transmit if the speaker is not
powered on and enabled. (Dkt. No. 107 at 11-1diyrosoft contends that the specification
describes enabling the video devscepeaker “if” an external audio receiver is not enabled and
disabling the device’s speaker “if’ the audio rigee is configured to play audio. '182 Patent
20:40-52. As to the claim 46 and 83 terms, Msoft asserts that the specification discusses
the video communication device transmitting theput video over the output video interface
“only if it determines that the display devicep®perly configured to dplay the stream.” 182
Patent 20:53-21:9

Microsoft contends that the claims do metite an action “b&sl on” something (as
Biscotti asserts) but ratherni@ming an action “based on a determination that” a condition has
been met. Microsoft asserts that these conaagtglifferent, rendering Beotti’s dictionaries
irrelevant. (Dkt. No. 107 at 12Nlicrosoft contends that Biscotti reads “based on” to cover
performing the identified act so long as theresasne difference in how the act is sometimes
performed. Microsoft asserts that the wklai do not include circumstances where the
transmission is altered based onaffected by the display dee’'s configuréion. Microsoft
emphasizes that the claims recite “based on a determination that” a condition has bddn met. (
at 13).

As to the criteria issue of claim 1, Microsebntends that it has construed the claim as
required by antecedent basis and the entireezbrdf claim 1. Microsoft asserts that one
skilled in the art wouldecognize that “a determination ththe speaker ahe high-definition

television is powered on and enabled to @agio output from the first communication video
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communication device” refers back to the sdamguage in an earligyortion of the claim:
“instructions for determining whether a speaker of the high-definition television is powered on
and enabled to play audio output ...based onpteme of the audio watermark signal through at
least one of the one or more microphones.” boft contends that the earlier “determining”
instructions do not contr@ny action and that the term at issue is the term that uses the result of
the “determining” instructionsas a condition. (DktlO7 at 13.) Microsaf asserts that its
construction refers back to the earlier refesghclaim language. Microsoft contends that the
specification is consistent by discussing “determining” whether an external speaker is powered
on and enabled by using the audio watermatBZ’Patent 19:57-20:39) and then choosing to
use the speaker based onrbsult (‘182 Patent 20:40-53).

As to the IPRs, Microsoft again states titamerely adopted Biscotti’'s construction
under the broadest reasonable notetations standard and poidt® the same technology that
Biscotti identified in infringementontentions. (Dkt. No. 107 at 14.)

In reply, Biscotti contends that the spemtion indicates that “based on” is broader
than “only if” although the specifit@n’s use of “based (at least in part) on whether....” '182
Patent 20:45-52. Biscotti contentligt the specification, at timegses “based on” and at other
times provides “by way of example” and “only”if182 Patent 21:1-5, 20:45-52. Biscotti
contends that Microsoft’'s comaction would exclude the spedétion’s uses of “based on”
and limit the term to an “only if” embodiment.

As to the “instructions for determining,” Biscotti contends that there is no evidence in
the claims that the two limitations in questiare linked and no evidence that one claim term
provides antecedent basis for the other. Biscuites that the language the claim term at

issue is “based on a detg@nation” not “the” detemination. (Dkt. No.108 at 9.) Biscotti also
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contends that Microsoft’'s proposal conflictsthwihe specification which discloses multiple
ways for determining whether the speakepasvered on and enabled - including by receiving
configuration information over the videmtput interface. '182 Patent 20:56-62.
Analysis

At the hearing, the Court proposed prelimynaonstructions that conform to what the
Court adopts herein. Biscotti &gd to the preliminary construmti with the caveat that the use
of “only if” in the construction for claims 1na 46 did not exclude other instructions that are
also used for transmitting the output stream. In particular, Biscotti stated that it believed
Microsoft might intend for “only if” to mean that is the only time audio may be transmitted to
the television. (Dkt. No. 118 at 585 Biscotti stated that to gsfy the claim, there must be
instructions that meet the “based on” limitatibut the claim does npteclude other additional
instructions (i.e., thre could be two differd instructions).If. at 60-61). Biscotti contends that
this is consistent with the specification whiclsdgbed the speaker use when the external audio

receiver is not enabled with permissive wosdsh as “in some embodiments,” “which can be
used...especially in the case...,” and “in someesds182 Patent 11:13-24. Similarly, Biscotti
contends that the video transsion (claims 46 and 83) is not limited to determining the device

configuration because permissive words suwsh “may,” “merely by way of example,”
“alternatively and/or additionally,” and “might” atesed in the specification with regard to this
feature. '182 P@&nt 20:66-21:9.

At the hearing, Microsoft acknowledged tlet the claim was a “comprising” claim,
there could be other instructions that catl the transmitting. Microsoft acknowledged that as

long as the claimed instructions for transmittarg met, the claim doe®t exclude additional

instructions for transmittg. (Dkt. No. 118 at 71-73.)
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The parties are thus in agreement as to the inclusion of “only if” within the construction
for claims 1 and 46. This conforms to thaiol language itself that states “based on a
determination that....” On its face, such language is directed toward the results of the
determination being determinative. As agreedyothe parties, this does not exclude other
instructions that causéhe transmitting under other circatances. This conforms to the
specification passages cited by Biscotti which ptevihe permissive language in describing
the operations.

Claim 83 as drafted uses different langelaClaims 1 and 46 recite: “based on a
determination that...” while claim 83 statésased at least in part on detecting... 3ee
Phillips, 415 F.3d at 1314 (differences among the claim terms can also assist in understanding a
term’s meaning). As to claim 83, the dmilanguage itself provides a clear rebuttal to
Microsoft’'s construction, as Microsoft attemptsréad out of the claim the “at least in part of”
language. The claim language itself is clead does not require géh“only if” language
proposed by Microsoft. Rather, toenfiguring to display the videoutput is “basedt least in
part on detecting....” The claim langg&needs no further construction.

As to the second issue whiaelates to the criteria ilited in claim 1, Biscotti's
construction is more faithful to the actual oflalanguage. Microsoft s&s to require the two
recited “determinations” tbe the same determination. Howeuae claims are not drafted in
that manner. The “instructions for determining” require the audio watermark determination.
However, the “determination” in the “instruct®mor transmitting” is not required in the claim

to be the same determination recited earlier. Rather, the claim merely calls out “a

determination that the speaker...” as opposedreferencing “the” prior determination.

Microsoft has not pointed to requirements in thensic record that all speaker determinations
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must be based on receptiontbé audio watermark, and the dhitself is drafted to have a
meaning indicative that the detanmation need not be the same.

The Court construes “instructions for transmitting the consolidated audio output
stream on the HDMI output interface, basedon a determination that the speaker of the
high-definition television is powered on andenabled to play audio output from the first
video communication device” [Claim 1] to mean “instructions for transmitting the
consolidated audio output stream on the HDMIloutput interface only if the speaker of the
high-definition television is determined tobe powered on and enabled to play audio
output.”

The Court construes “instructions for transmitting the output video over the
output video interface based on a determation that the video display device is
configured to display the output video stram” [Claim 46] to mean “instructions for
transmitting the output video over the output video interface only if the video display
device is determined to be configuredb display the output video stream.”

The Court finds that the term “instructions for configuring the video display
device to display the video output, based aeast in part on detecting that the video
display device is not configuredo display the video output” [Claim 83] has its plain and

ordinary meaning.

8. “consolidated output video stream”[Claims 25-29, 34-36, 69, and 71]

Biscotti's Proposed Construction Microsoft’'s Proposed Construction
plain meaning / no construction needed. | a consolidation of multiple video sources
into a singlevideo stream output from the

Alternatively: “video communication devite
“a consolidation of multiple video sources
into a single video stredm [NOTE: Microsoft is agreeable to amend
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its construction to specify the “first video
communication device.” (Dkt. No. 107 @t
16, n. 13).]

The parties dispute whedr or not the claimed stream Hasbe output from the “video
communication device.”

Positions of the Parties

Biscotti objects to Microsoft's inclusioof “output from the ‘video communication
device.”” Biscotti contendshat claim 25 requires “instruoims for creating a consolidated
output video stream” but does not require actuigmission of the stream. Biscotti notes that
in contrast, method claim 69 specifically regs “transmitting, on the audiovisual output
interface, a consolidated output video streanBiscotti contends that though the video device
may be capable of outputting the stream, them®iking in claim 25 or its dependent claims that
requires it to be. (Dkt. No. 103 at 12.) As claim 69, Biscotti contends that the output
requirement is already in the claim and tNWatrosoft's constructiorwould thus be redundant
and confusing. Biscotti furtheontends that thepecification makes cle#inat the consolidated
output video stream may may not be output:

The method 900, then, may further compgseating a consolidated output video

stream from one or more of thedeo streams, and/or transmitting the

consolidated output video stream the output video interface.
'182 Patent 23:14-17. Bisdotontends that this excerpt sh®what the video stream is created
separately from its transmission and indg@dsmission may not occur at all.

Microsoft contends the claimnguage requires the “consoliddtoutput video stream” to
be created by the “first videcommunication devicednd includes video frormultiple sources.

(Dkt. No. 107 at 14.) Sifically, Microsoft asserts that éhterm uses “output” thereby the

stream must be output. Microsoft contends teatent claim 6 includes the processor in the
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“first video communication device” and thatach 25 requires “instructions” “for creating a
consolidated output video streamMicrosoft asserts that if nautput, then the video is not a
“consolidated output video streamlfd( at 14-15.) Microsoft corhds that the specification
provides a definition: “[aJs used herein, a cdmsded output stream means an output stream
that includes at least a portion of the copmsling remote stream.” '182 Patent 21:15-17.
Microsoft also cites to the intace as being: “to transmit an put video stream (which may be

a consolidated video output stream as deed later)....” '182 Patent 10:59-61. Microsoft
asserts that Biscotti removes the “output” characteristic of the term.

Microsoft contends that Biscotti argues that “transmitting” the output stream is optional,
because the specification refers to “creati@mgconsolidated output video stream...and/or
transmitting the consolidated output videoream.” Microsoft asserts that Biscotti's
interpretation of “and/or” makes no sensecdese the disclosed system could transmit the
output stream without ever creatingMicrosoft contends that this clause can only be interpreted
to mean “and.” (Dkt. No. 107 at 15.)

Analysis

At the hearing, Biscotti and Microsoft oaccepted the Court’s construction provided
herein. (Dkt. No. 118 at 14.) Claim 25 merely stathat the instructions further comprise
“instructions for creating aomsolidated output video stredm The claim does not require
outputting or transmitting the video stream, rather merely instructions for creating the stream.
The creation of the output video stream is desdribeghe specification as a step that may occur
independently of actual outputting or transmgtin accordance with at least one embodiment.
23:14-17, Figure 9 step 955. In contrast, mettiaiin 69 recites “transmitting ... a consolidated

output video stream.” Thus, the claim languagjeeach claim itself provides the necessary
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guidance as to when further action on the obdated output video stream is requireBhillips,
415 F.3d at 1314 (“[T]he context in which a termused in the asserted claim can be highly
instructive.”). The Court notes that its constructincludes “output video stream.” As originally
proposed by Biscotti the streamould not have to be meant for have the capability of being
output.

The Court construes “consolidated outputvideo stream” to mean “a consolidation

of multiple video sources intoa single output video stream.”

9. “the input video stream” [Claim 34]

Biscotti's Proposed Construction Microsoft’'s Proposed Construction
This term is not indefinite under 35 U.S.Q.This term is indefinite under 35 U.S.&.
§ 112(2) 112(2)

Microsoft contends that it isot reasonably certain as to aths the antecedent basis for
“the input video stream”: the “set-top buixleo stream” or the “remote video stream.”

Positions of the Parties

Biscotti contends that one skilled in thé would recognize that the antecedent basis for
“the input video stream” refers to the set-top baeo stream that can be received on the “video
input interface” of claims 6 and 24. (Dkt. No. 18326.) Biscotti notes the claim 34 language is
“instructions for setting a resoloti of the consolidatedutput video strearas a function of the
input video stream.” Biscotturther notes that claim 34 deperttisough claim 24 which recites
“wherein the video input interfaceceives a set-top box video stream.” Biscotti contends, in
this context, one skilled in the art would rgo@e that the “input video stream” in claim 34
refers to the video stream that the “videput interface” in claim$ and 24 can receive.ld(

(citing Wicker expert declaration).)
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Biscotti contends that this consistent with the specifitan which uses the terms “input
video interface” and “video input interface” inthangeably to descriltbe interface on which
the set-top box video stream (or videput from a set-top box) is received:

In one embodiment, the video communication device comprises a video input
interface to receive videaput from a set-top box....

182 Patent 2:40-42.

[T]he input video interface 420 is configured to receive a video stream (referred
to herein as a ‘STB deo stream’) from a STB...

182 Patent 10:50-52.

Typically, the STB stream will be provideby a STB, and /or received on an

input audiovisual interface (and/or segaraput audio interface and input video

interface).

182 Patent 17:38-41. Biscotti contis that in light of the claimand specification, one skilled
in the art would recognize the “input video streambe the set-top box video stream that can be
received on the videinput interface.

Biscotti contends that Microsoft is incortén asserting that the “input video stream”
could refer to the remote videoesam to be received on the netwanterface. Bscotti contends
that the ‘182 Patent never refers to the remalewistream as an “input” ¢o the interface that
receives the remote video stream as an “inptdrface.” Biscotti asserts that the term is
therefore not indefinite in light of ¢hspecification. Biscotti also cites ¥odlee, Inc. v. Plaid
Techs., InG.2016 WL 204372, at *12 (D. Del. Jan. 15, 2016) &igco, LLC v. Amazon.com,
Inc., No. 2:08-CV-359-JRG, 2012 WL 5195942 at *530ETex. Oct. 19, 2012) as finding a
claim term had antecedent basis despite usingdefinite article. (DktNo. 103 at 28.) Biscotti

further contends that antecedent basis can be established by implication. (Dkt. No. 108 at 10

(citing Haliburton Energy Servs., Inc. v. M-l LL.G14 F.3d 1244, 1249 (Fed. Cir. 2008)).)
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Biscotti additionally notes that in the IPR, Masoft's expert understodtie term sufficiently to
map the prior art to the claimd( at 2.)

Microsoft contends that it isot clear which previously recdestream is being referred to
as “the input video stean.” Microsoft quotedautilus “[iJt cannot be sufficent that a court can
ascribe some meaning to a patent’s claimd&utilug 134 S. Ct. at 2130. Microsoft contends
that the “input video stream” could refer toawequally plausible “input streams.” Microsoft
notes that claim 24 (from which claim 34 depgnidsludes two input video streams: (1) “the
video input interface receives a set-top box visiegeam” and (2) “the network interface receives
a remote audiovisual stream from the secow@wicommunication device.Microsoft cites to
its expert declaration to assert that one skilled in the art cannot determine which stream is being
referred to. (DktNo. 107 at 21.)

Microsoft characterizes Biscotti’'s argumenéttlihe stream relatetd the “video input
interface” must be the relevant stream as igyegeiessing. Microsoft contends that merely
guessing does not satisfy th@senable certainty standard.

Microsoft challenges Biscotti'srgument that the similaritpf the terms “video input
interface” and “input video stam” renders the term definitédlicrosoft contends that a “video
input interface” is not a “stream.” Microsoftrtbher asserts that Biscotti's argument merely
relies on both terms using the word “inputMicrosoft contends thaboth the remote video
stream and the set-top box stream are ingottime video communicatiodevice and neither is
identified as an “input stream.” Microsoft assehat either stream could be the input stream in
guestion. Microsoft further assettsat though the stream input to the network interface is never
described in the specification as “input” stream, the ‘182 Patenever referdo the stream

input to the “video input interface” as annfiut” stream either. (Dkt. No. 107 at 22-23.)
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Microsoft contends that Biscotinerely relies on Biscotti'expert's opinion that “input video
stream” equals “video input terface,” but Microsdfs expert’s opinions the opposite. Iq. at
22.)

As to the IPRs, Microsoft asserts that it nhermapped the prior art to the patent claims
in the same manner as Biscotti’s infringememtentions. Microsoft furthenotes that it could
not challenge the faulty antecedent basis issinee indefiniteness challenges are not allowed in
IPR proceedingsld.)

Analysis

Claim 34 recites “wherein the set of ingttions further comprises: instructions for
setting a resolution of the cariglated output video stream asfunction of the input video
stream.” Claim 34 depends from independelaim 6 through various dependent claims,
including claims 25 and 28. Claim 25 states thatconsolidated outputdeo stream comprises
“at least a portion of the remote video streaamtl claim 28 states that the consolidated output
video stream further comprises “at least a parif the set-top box video stream.” Claim 34
then recites that thegelution of the consolidated output vadstream is “a function of the input
video stream.” As claimed, the consolidatedhativideo stream is a consolidation of two video
sources, the set-top box videoestm and the remote video stream. The specification does not
refer to either of these streams as the uinpideo stream.” As described within the
specification, both of these video streams iaput to the first coomunication device. '182
Patent Figure 1A, Bure 4, 3:33-46, 10:48-11:37.

Biscotti contends that because the “inputea interface” is coupletb the set-top box,
the “input video stream” of claim 34 must bee set-top box video stream. However, such a

conclusion is mere speculation because bothvitheo streams in question are provided as an
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input to the video communicatiotkevice. Moreover, the specification explicitly refers to the
sources of the video streams that are provideteovideo device for creating the consolidated
output video stream as bothithg “input sources.” Specifidlg, the specification states:

One benefit provided by certain embwoéints over conventional video calling
solutions is the ability for a user to pepate in a video cathnd watch television
simultaneously. In an aspect, certain embodiments accomplish this feature by
creating consolidated output audio amtleo streams. As used herein, a
consolidated output stream means an owpeam that includes at least a portion

of the corresponding remote stream. In mémyt not all) cases, the consolidated
output stream will also include at I¢asportion of the corresponding STB stream
and/or (especially in the case of videat)least a portion ofhe corresponding
captured stream.

To that end, FIG. 9 is a process flow diagram illustrating a method 900 of creating
consolidated audio and video output streams, in accordance with various
embodiments. In an aspect, the procesgeokerating a consolidated output video
stream involves setting a resolution oétttoutput signal. Various factors can be
considered when settingehoutput resolution, includg without limitation the
resolution of each of the input sousceser preferences, and the like.

'182 Patent 21:10-29 (emphasisdad). Thus, the specification stgibes both the set-top box
(which provides set-top box stream) anc teecond video communication device (which
provides the remote stream) as ‘imgources.” Moreover, a facttirat can be considered for the
output resolution may include the “restbn of each of the input sourcedd. Thus, as
disclosed, either the remote stream or thetcge box stream may bgrovided from an “input
source” and the resolution of either source ntey used in setting the resolution of the
consolidated output video stream.this context, Biscotti’'s asden that “input video stream”
must come from the “video input interface” fails. light of the specification, the “input video
stream” could just as properly m®nsidered to be the videstream from one of the “input
sources.”

As noted inNautilus
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The definiteness requirement, so unteyd, mandates clarity, while recognizing

that absolute precision ignattainable. The standard we adopt accords with

opinions of this Court stating that “tleertainty which the law requires in patents

is not greater than is reasonable, hgwiegard to their subject-matter.”
Nautilus, Inc, 134 S. Ct. at 2129-30 (internal citationsitbed). The context of the specification
and claims do not provide reasonable certainty ag&ther the input videstream in question is
the remote video stream or the set-top box widereen. Both video reams are provided as
inputs to the device in question and describedcoming from “input sources.” Further, the
claims could be read to include yet another iy, that the “input video stream” is either
input stream, in which case the claim should hea& “an input video staen,” instead of “the
input video stream.” Though Biscots correct that the input videstream could be the set-top
box stream, the standard unddautilusis not merely “sufficient that a court can ascribe some
meaning to a patent's claims” but ratmequires a level of reasonable certaintyl. Here,
reasonable certainty is hprovided as to what the “inputdgo stream” references. The parties
further provide conflicting extrsic evidence in the form of cditting expert declarations. The
Court finds that Biscotti's Wicker declarationnsore conclusory and dh Microsoft's Orchard
declaration is more in line with the specifioat As such, the Court finds that the extrinsic
evidence further supports Microsobee Teva Pharm. USA35 S. Ct. at 838 (noting that
underlying factual disputes regard extrinsic evidence may havwe be resolved in claim
construction).

The Court finds that “the input video stream” in Claim 34 is indefinite under 35

U.S.C. § 112 2.

10.“wherein the instructions for encoding the captured video stream comprise
instructions for processing the captwed video stream prior to encoding the
captured video stream” [Claim 50]
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Biscotti's Proposed Construction Microsoft's Proposed Construction
This term is not indefinite under 35 U.S.G.This term is indefinite under 35 U.S.&.
§112(2) 112(2)

The parties dispute whether the “instructidoisencoding” may include instructions for
performing other activitieprior to the encoding.

Positions of the Parties

Biscotti contends that, according to Micrasdhe claim recites an impossible step that
requires processing both before and as parteofehcoding step.” Biscotti asserts that Microsoft
mischaracterizes the claim and that the insioust recited in claim 5@re for processing the
captured video stream prior to encoding that video stream.

Biscotti notes that the claim reads: H8 video communication system of claim 6,
wherein the instructions for encoding the captured video stream comprise instructions for
processing the captured video stream prior to encoding the captured video stream.” Biscotti
contends that the claim languaggguires instruction$or first (1) processing a captured video
stream (for example to correct white balanceth# stream) and then (2) encoding the video
stream. Biscotti asserts thaetbpecification describes that theeaim may be prassed prior to
encoding. '182 Patent 19:26-36. Bidcaiso contends that this edearly depicted in Figure 7.
Biscotti cites to its expert declaration to contend that one skilled in the art would easily
understand the recited instructiansclaim 50. (Dkt. No. 103 &8-29.) Biscotti further asserts
this is the manner that Microsoft's expeonstrued the claim in the IPRd(at 29.)

Microsoft contends that thelaim language requires the rgzessing” to be part of
“encoding” but also requires the “processing’dwcur “prior to encoding.” Microsoft asserts
that processing cannot occur “prior” to the eting and still be “part of” the encoding. (Dkt.

No. 107 at 22.) Microsoft contends that Biscotti ignores the language that “processing” is part of
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“encoding.” Microsoft points to its expert declaration as showing that one skilled in the art
would not understand which processingl @mcoding operations the claim covetd. at 22-23
(citing Orchard declaration)Microsoft asserts that Figuredbes not support Biscotti, because
that figure does not show processing is paremtoding as claimed. Microsoft contends that
Biscotti is asking the Court to remove the claimgaage requiring that the processing to be part
of the encoding. I14. at 23.) Microsoft asserts that tG@eurt should not rewrite the claim and
that the claim fails to inform with reasonable aerty the scope of the invention. As to the IPR,
Microsoft contends that it merely mapped the ipaid on the claim in the same way that Biscotti
interpreted the claim in Biscotti’'s infringemte contentions. Microsofagain asserts that
indefiniteness challenges are atibbwed in IPR proceedingdd()
Analysis

Microsoft's arguments are based upon a mismttarization of the clear claim language.
The claim language does not raguiprocessing” to be part déncoding.” Rather, the claim
states that “instructions for encoding” comprisestructions for procesng ... prior to encoding
the captured video stream.” It is the first recited instructions that include instructions for
processing. Thus, the encoding fastions are instructions thpérform not just “encoding” but
also include “instructions” foother processing “prior to encoding.” This conforms to the clear
examples in the specification in which the captustreams may be “pressed as needed (e.qg.,
to correct white balance of the video streantgancel echo in the audio stream, etc.) (block 765)
and encoded and/or packetizedpimduce a series of data pat¥X (block 770). '182 Patent
19:26-31, Figure 7. Further, the parties provide conflicting extrinsiceegél in the form of
conflicting expert declarationsThe Court finds that Biscotti’'8Vicker declaration is more

credible in light of the teaching within the&pecification. As such, the Court finds that the
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extrinsic evidence further supports BiscdBeeTeva Pharm. USAL35 S. Ct. at 838 (noting that
underlying factual disputes regard extrinsic evidence may hawe be resolved in claim
construction)The claim term in question providdse reasonable certainty required\Nautilus
See Nautilus134 S. Ct. at 2129-30.

The Court finds that “wherein the instructions for encoding the captured video
stream comprise instructions for processing tb captured video stream prior to encoding
the captured video stream” isdefinite under 35 U.S.C. § 112 2.

CONCLUSION

The Court adopts the above constructions.e pharties are orderetiat they may not
refer, directly or indirectlyto each other’s claim constructigositions in the presence of the
jury. Likewise, the parties are ordered téram from mentioning ay portion of this opinion,
other than the actual definitiond@pted by the Court, in the preserof the jury. Any reference
to claim construction proceedings is limited téonming the jury of the definitions adopted by
the Court.

SIGNED this 9th day of November, 2016.

%SQM_L_

ROY S. PAYNE
UNITED STATES MAGISTRATE JUDGE

47



