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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TEXAS
MARSHALL DIVISION
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MEMORANDUM OPINION AND ORDER

Before the Court are Plaintiff©pening Brief on Claim Construction (Dkt. No. 68),
Defendantsresponse (Dkt. No. 76), Plaintiff's reply (Dkt. No. 82), and Defendamntsteply (Dkt.

No. 87). The Court held a claim construction hearing on April 2, 2015.
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BACKGROUND AND THE PATENTS -IN-SUIT

Plaintiff SimpleAir, Inc. (“SimpleAir”) brings action against defenda@bogle Inc. and
its subsidiary YouTube LLCcollectively “Googl€’). The action alleges infringement of U.S.
Paent No. 8,572,279 ‘the '279 Patent”) and U.S. Ratt No. 8,601,154(“the '154 Pateri)
(colledively, the “patentsn-suit”). The patentin-suit have a common direct parent application
and share aubstantially common specificationThe patentsn-suit stem froma patent family
that includes a series of continuation applications antipteu provisional applicationsvith
priority dates spanning back to 1996.

Two prior Eastern District of Texadaim construction ordergwvolved patents in the
samepatent family. Most recentlyon May 20, 2013a claim construction order was issued in
SimpleAir, Inc. v. Microsoft Corp., et gl2:11cv-0416, Dkt. No. 379hereinafter,Google |
Claim ConstructiorOrdel). The Google IClaim Construction Order related to URatent No.
6,021,433 (“th€ 433 Pateri) and U.S. Patent No. 7,035,914 (“th@14 Pateri). Prior to the
Google IClaim Construction Ordemon September 2, 2011, a claim construction was dssue
SimpleAir Inc., v. Apple Inc., et aR:09cv-289, Dkt. No. 240 (hereinafter AWSOrde). The
AWSOrder likewise addressed th33 Patenand the 914 Patenfas well as two other patents
notdirectly relevant to this Order).

The partiegaise fiteenclaim disputes. Several of the claim dispigeaise indefiniteness
issues under 35 U.S.C.182. Many of the claim terms in dispute were addressegithrerthe
Google IClaim ConstructiorOrderor the AWSOrder. The patentsa-suit are subject toequests
for six postgrant reviews, includingnter PartiesReviews (IPR) and Covered Business Method

(CBM) Reviews.

! Unless otherwise indicated hereditationsto thespecification will be made to the '279 Patent.

2



In general the '279 Patentand the’154 Patentrelate to methods of processing and
transmitting internetbased content and re@ne notifications (e.g., breakingnews alerts,
financial news, mail notifications, sports scores, weather alerts, etc.) to remote cagputi
devices.Google IClaim ConstructioOrder at2. The’279 Patent astract recites

A system and method for data communication connectiAgnemetworks with
on-line and off-line computers. The present system provides for broadcast of up to
the minute notification centric information thereby providing an instant call to
action for users who are provided with the ability to instantaneously retrieve
further detailed information. The notification centric portions of information is
wirelessly broadcast to wireless receiving devices which are attached to
computing devices. Upon receipt of the information at the personal comjpeter,
user is notified through different multimedia alerts that there is an incoming
messige. Wirelessly broadcasted UR] associated with the data, are embedded
in data packets and provide an automated wired or wireless connection back to the
informationsource for obtaining detailed data.

'279 PatentAbstract.

APPLICABLE LAW

1. Claim Construction

“It is a ‘bedrock principle’ of patent law that ‘the claims of a patent definentrention
to which the patentee is entitled the right to excludéHillips v. AWH Corp, 415 F.3d 1303,
1312 (Fed. Cir. 2005) (en banc) (quotingova/Pure Water Inc. v. Safari Water Filtration Sys.,
Inc.,, 381 F.3d 1111, 1115 (Fed. Cir. 2004)). To determine the meaning of the claims, courts start
by considering the intrinsic ewdce. Id. at 1313;C.R. Bard, Inc. v. U.S. Surgical Coy388
F.3d 858, 861 (Fed. Cir. 2008Bell Atl. Network Servs., Inc. v. Covad Commc’'ns Group, Inc.
262 F.3d 1258, 1267 (Fed. Cir. 2001). The intrinsic evidence includes the claims themselves, the
specification, and the prosecution histoBhillips, 415 F.3d at 1314Z.R. Bard, Ing.388 F.3d

at 861. Courts give claim terms their ordinary and accustomed meaning as understoodfby one



ordinary skill in the art at the time of the invention in domtext of the entire patenfhillips,
415 F.3d at 1312-13lloc, Inc. v. Int'l Trade Comm’342 F.3d 1361, 1368 (Fed. Cir. 2003).

The claims themselves provide substantial guidance in determining the meéning o
particular claim terms Phillips, 415F.3d at 1314. First, a term’s context in the asserted claim
can be very instructiveld. Other asserted or unasserted claims can also aid in determining the
claim’s meaning because claim terms are typically used consistently thudube patent.ld.
Differences among the claim terms can also assist in understanding a teamiagnéd. For
example, when a dependent claim adds a limitation to an independent claim, iumquebat
the independent claim does not include the limitatioh.at 1314-15.

“[C]laims ‘must be read in view of the specification, of which they are a ‘pait.
(quotingMarkman v. Westview Instruments, |62 F.3d 967, 979 (Fed. Cir. 1995) (en banc)).
“[T]he specification ‘is always highly relevant to the claim camstion analysis. Usually, it is
dispositive; it is the single best guide to the meaning of a disputed telan (§uotingVitronics
Corp. v. Conceptronic, Inc90 F.3d 1576, 1582 (Fed. Cir. 199@)gleflex, Inc. v. Ficosa N. Am.
Corp, 299 F.3d 13131325 (Fed. Cir. 2002). This is true because a patentee may define his own
terms, give a claim term a different meaning than the term would otherwisasgawsdisclaim
or disavow the claim scopePhillips, 415 F.3d at 1316. In these situations, teemntor’s
lexicography governsld. The specification may also resolve ambiguous claim terms “where
the ordinary and accustomed meaning of the words used in the claims lack suffasigntac
permit the scope of the claim to be ascertained from the words aldakeflex, InG.299 F.3d at
1325. But, “[a]lthough the specification may aid the court in interpreting the meaning of
disputed claim language, particular embodiments and examples appearing iedifieasion

will not generally be read intthe claims.” Comark Commc’ns, Inc. v. Harris Cord56 F.3d



1182, 1187 (Fed. Cir. 1998) (quoti@pnstant v. Advanced Micidevices, InG.848 F.2d 1560,
1571 (Fed. Cir. 1988)kee also Phillips415 F.3d at 1323. The prosecution history is another
tool to supply the proper context for claim construction because a patent applicanismay a
define a term in prosecuting the pateHbme Diagnostics, Inc., v. Lifescan, 831 F.3d 1352,
1356 (Fed. Cir. 2004) (“As in the case of the specificatiorgtanp applicant may define a term
in prosecuting a patent.”).

Although extrinsic evidence can be useful, it is “less significant than thesmnecord
in determining the legally operative meaning of claim languag®Hiillips, 415 F.3d at 1317
(quaing C.R. Bard, Inc.388 F.3d at 862). Technical dictionaries and treatises may help a court
understand the underlying technology and the manner in which one skilled in the art might use
claim terms, but technical dictionaries and treatises may proeifitatebns that are too broad or
may not be indicative of how the term is used in the patést.at 1318. Similarly, expert
testimony may aid a court in understanding the underlying technology anuhidétg the
particular meaning of a term in the peent field, but an expert's conclusory, unsupported
assertions as to a term’s definition are entirely unhelpful to a cadrt. Generally, extrinsic
evidence is “less reliable than the patent and its prosecution history in detgriminv to read

claimterms.” Id.



2. Claim Indefiniteness
Patent claims must particularly point out and distinctly claim the subject mattededgar
as the invention. 35 U.S.C. 8§ 112, {“P]ndefiniteness is a question of law and ineetf part of
clam construction.’ePlus, Inc. v. Lawson Software, In¢00 F.3d 509, 517 (Fed. Cir. 201A.
party challenging the definiteness of a claim must show it is invalid by akelca@nvincing
evidence.Young v. Lumenis, Inc492 F.3d 1336, 1345 (Fed. Cir. 2007).
The definiteness standard of 35 U.S.C. § 112, { 2 requires that:
[A] patent’s claims, viewed in light of the specification and prosecution history,
inform those skilled in the art about the scope of the invention with reasonable
certainty. The d@iteness requirement, so understood, mandates clarity, while
recognizing that absolute precision is unattainable. The standard we adopt
accords with opinions of this Court stating that “the certainty which the law
requires in patents is not greater ti@nreasonable, having regard to their subject
matter.
Nautilus Inc. v. Biosig Instruments, Inc134 S. Ct. 2120, 21230 (2014)(internal citations

omitted).

3. Construing Claim Terms that Have Previously Been Construed by This Courtio
Other Courts

As indicated above, this is not the first opportunity for this Court to constmeof the

disputed terms.See AW®rder; Google IClaim ConstructiorOrder. Although the disputes in

this case present some of the same issues that have already blea iashe casementioned
above, the Court still carefully consideralll of the parties’ arguments in construing the claims

in this case.See Burns, Morris & Stewart Ltd. P’ship v. Masonite IGtdrp., 401 F.Supp. 2d

692, 697 (E.D. Tex. 2005) (describing that although a previous construction may be instructive
and provide the basis of the analysis, particularly when there are new parties anplatties

have presented new arguments, the previous construction is not binding on the éaurt).

indicated byBurns however, the previous constructions in those cases, and particularly from



those in this District, are instructive and will at times provide part of the basisef@ntiysis.
Seeid

DISPUTED TERMS

1. “aninformation source” (" 279 Patentclaim 1, '154 Patent claim 1)

SimpleAir Google

one or more content or lme service one or more content or lme service

providers that provide data to the central | providers, including all content providers or
broadcast server, such as an online source ttie Internet, that provide data to the centra
news, weather, sports, financial information,broadcast server, such as an online source| of
games, personal messagesronis. news, weather, sports, financial information,
games, personal messagesroais.

Both parties propose a construction similar to that adopted inrGtwgle | Claim
ConstructionOrder. Google seeks to add to tlBogle Iconstructiorthe phraséincluding all
content providers on the Internet.”

Positions of the Parties

SimpleAir notes thatGooglés briefing asserts that the addegzhrase“including all
content providers on the Internetlarifies that the coent providers on the Internet, not the
medium, constitute an information source(Dkt. No. 82 at 1 (citing Dkt.No. 76 at J).
SimpleAir assertshoweverthat Google’s expertontradicted this statemeby stating that this
phrase has the opposite effezs it “allows for the Internet itself to be an information source
whereas[SimpleAir’s construction] does not.(Dkt. No. 82 at (quotingWicker Depo.150:3—

8, Dkt. No. 82, Ex. 3B

Googleacknowledgeshat in Google Ithe Court found that “the physical medium of the
Internet, absent content” could not be an “information source.” Google assertssthat it
constructionmerely seeks to clarify that the “content providers on the Internet,” not the medium

itself, constitute an “information source(Dkt. No. 76 at ). Google asserts that this conforms



to the specification and clarifies what was statedswogle | “[T]he network by itself is not
information, but rather the content on the network is the informatio@bogle | Claim
ConstructionOrder at 27. At the oral hearing Google further reiterated that was not
contending that the Internet medium itself is annmfation source.(Claim Construction Hg
Tr. 87-18).
Analysis

In Google | SimpleAir asserted a position that information sources are located on the
Internet rather than an information source being the Internet itself. Gbbgle |defendants
assertedthat the Internetmedium itself may be an information sourceGoogle | Claim
ConstructionOrder at 2526. The Court foundn Google |that in context of the entire
specification the Internet was not equated to an information sbyrs&ting:“[T]he netvork by
itself is not information, but rather the content on the network is the informatilah.at 27.
Despite the amments of Google’s expert, Googlesrrentresponse briehnd oral hearing
staements makelear that Google currentposition confoms to the finding irGoogle | Thus,
there is no disagreement between the parties as to this i3kie No. 76 at +2); (Dkt. No. 82
at 1); (Claim Construction Hr’'g Trat 87-18). For the same reasons as discussed iGtagle
| Claim ConstructiorOrder atpages 27 througB8, the Court reaffirms that icontext of the
entire specification the Internet itself is not equated to an information sdwteather the
content on theetwork is the information. In light of the Court’s ruling heg®ogle | andthe
lack of a genuine dispute regarding this issue, Google’s “clarification” and chatiggGoogle
| constructions unnecessary.

The Court construes “an information source” tobe “one or more content or ofine

service providers that provide data to the central broadcast server, such as amline



source of news, weather, sports, financial information, games, personal mages or

emails.”

2. “data” ('279 Patentclaim 1, '154 Patentclaim 1)

SimpleAir Google
any type of digital information suitéb for | content of a message (such as news, wea
digital transmission or computer use sports, or financial information)

The parties dispute etherthe meaning ofdata” includes any information suitable for
digital transmission or is limited wnly the content or “payloadif the message.

Positions of the Parties

SimpleAir asserts that the term appears in the context of data that is transmitted “to
remote computing devices.” SimpleAir cites to the specification passa@3@+35 as
conforming to its construction:[D]ata parsed from a plurality of incoming data feeds from
existing information sources is prepared for optimized wireless transmisgldimea transmitted
nationwide to. . .computing devices.” SimpleAir asserts that in this contlet ¢rdinary
meaning of data appliegDkt. No. 68 at 4 (citing expert declaration and dictionary definitipns)

SimpleAir asserts that Google’s limitation of the term to the content of a message is
meant to limit the term only to the “payload” and exclude all other data. Simples&itsashat
in Google | Google argued at trial and in pasal motions that “data” in the phrase “parsing
said data with parsers” meant “payload(Dkt. No. 68 at 5n.2). SimpleAir asserts that the
Court rejectd such aguments in th&soogle 10rder onJudgnent as a Matter of Law: “[fe
Court is not persuaded that Google must parse only the payload of a messdgetim mieet the
‘parsing’ limitation.” (Dkt. No. 68 at 5 n.2 (quotin§impleAir, Inc. v. Microsoft Cort al, No.

2:11-cv-416, Dkt. No. 765 (E.D. Tex. Dec. 10, 20XAgreinafterGoogle IJIMOL Ordej). At



the oral hearingSimpleAir made clear that it could accept “no construction” for the,tbuh
that SimpleAir seeks its construction to prevent Godglen raising a “payload” construction
argument at trial similar to the argument raised at triédoogle |

SimpleAir further asserts that there is a “heavy presumption” that a termscdsrie
ordinary meaning unleg4) a patentee sets out a definition and acts as a lexicograpli2)y
disavows the full scope of a claim terrfDkt. No. 82 at1-2 (citing Starhome GmbH v. AT&T
Mobility LLC, 743 F.3d 849, 85&7 (Fed. Cir. 2014). SimpleAir asserts that Google merely
attempts to limit the term based specificationembodiments. SimpleAir asserts that Google’s
own fact witness and experts have acknowledged that the ordinary meéuinggtermis not
limited to “content.” (Dkt. No. 68 at 6537(Dkt. No. 82 at 2).

SimpleAir asserts that the specation uses the term “data” to refer to any type of digital
information and that even in the preferred embodimgthis “data” that is transmitted from the
information source to the central broadcast server includes informtatdns not “content.”
Rather, SimpleAir asserts such “data”’ includes headers, packet data, data to ensure proper
transmissionand error correction:

Data is transmitted from an information source to the central broadcast 3érver

as discrete message blocks usingm&l or a wd-known high speed

protocol . .. In particular, each data packet transmitted by the information

source 12 includes a header, packet data and information to ensure proper

transmission to the central broadcast server 34. Additionally, an error amrrecti
code is typically added to each packet prior to transmission.

'279 Patentl1:44-55. SimpleAir also notes that the specification refers to “data” in the context
of “subscription data”ifl. 22:16-17) ard “diagnostic data’ifl. 22:59—-66)—data that is nog¢ven
part of a message, much less the content of a mesd2kfeNo. 68 at 6).

Google asserts thaithough theGoogle | Claim Construction @er did not construe

“data,” the order made clear with regard to other terms that what is passetthérorfomation

10



source to the remote computing device is “content” from the information sourcessattcthe
content within the information sourcé® is what is important” Google |Claim Construction
Order at 13) and “information sources” refers to the “cormpenthe network” and not the mere
physical medium@oogle IClaim ConstructiorOrderat 27). Google asserts that SimpleAir's
construction is overly expansive and ignores the asserted claims and theatpetif(Dkt. No.

76 at 2).

Google asserts that the specification tea¢dressmission of content such as “electronic
mail (E-mail) and other personal alert notifications, news, sports, and financial stogiesuimpr
and special event feeds, advertisements/promotions, graphics, sounds and schedtdsd upda
'279 Patenf7:66—8:03. Google asserts that the information gateway then builds “data blocks”
around parsed data to enable transmission of the d&tat. No. 76 at 3 (citing’279 Patent
11:3740, 15:2832)) Google cites to FiguresBband 52. In particular, Google notes that
“data block contents” in Figure-3 is described as “data from the information sourc79
Patentfig.5-2. Google asserts that the figures distinguish content from the headergDKkt.

No. 76 at 3. Google furtherasserts that the specification provides that the “data block” is
enclosed in one or more “data packetéDkt. No. 76 at 4 (citing279 Patenfl1:44-64, 13:2+

54)). Google further points to Figure @hich states that the “Packet Contents” are “the hreade
and the contents of the data block contained in this paclagdgle asserts that the specification
clearly distinguishes between the “packet contémikich are the “data portion of the pacKet
and the nordata headers informationDkt. No. 76 at 4(citing '279 Patentig.5-8; id. 12:64—
13:15, 13:3554 (describingthe Figure 8 and9 packet data bloskas “the packet header is
followed by the data block header and the data block contnt§&spogle also asserts thats

the contents of the data blothat were parsed from the “data from the information source”

11



recited in the claims. (DktNo. 76 at 4 n.5). Google asserts that the header (either the data block
header or the data packet header), in contrast, were generdtezicbntral broadcasiesver or
one of the gateways. (DKtlo. 76 at 4 n.5 (citing '279 Patent 11:31-42)).

Google further points to the claims. Google asserts that the claims expligyere
transmitting “data” from an information sa to remote computing device€s00gk asserts
that the claims further specify (1) that the central broadcast server camfigured to receive
“data” from the information source and to process the received “data” withser §a79 Patent
32:48-50, 34:5%1), (2) that an information gateway be configured to build data blocks from
the parsed “data’iq. 32:53-55, 34.64-658nd (3) that a transmission gateway be configured to
transmit the blocks containing parsed “data” to receivers coupled to the reorofmiting
devices id. 32:57-61, 35:15). (Dkt. No. 76 at §. Google asserts that these components all
process and transmit content in the specificatiloh. Google also notes that SimpleAir's expert
acknowledged that “in the context thiis claim the data that they're talking aboutdata going
from aninformation source to a remote computing devic@kt. No. 76 at 5 n.6 quoting Knox
Depa 69:4-8Dkt. No. 76, Ex. 1)).

Google asserts that SimpleAir ignores what is actually sent from the infornsatioce
and relies on a quotedim the specification regarding “data packets.” Google asserts that data
packets are packets with data in the payload anedatmelements in the heade(®kt. No. 76
at 5. Google asserts that a “data packet” is not itself data, for the same réasthncartori is
not itself milk. (Dkt. No. 76 at §. Google asserts that Figure 8 makes this clear as the “data
packet” contains a “Header” and “Contents” and the “Contents” includes “Packet Ggdntent
which are called “the data portion of the packeGbogle also asserts thaubscription data”

and “diagnostic data” cited by SimpleAir are not transmitted from the infamaburce but

12



from the central broadcast server and a communications sezgpectively. (Dkt. No. 76 at 6
(citing '279 Patent 8:34-40, 22:59-67)).

Google asserts that SimpleAir is merely adopting a dictionary definition inacletion
to the patent's own descriptions of “data.” Google asserts that terms mustele tigeir
ordinary meaning in context ahe claim and the spification. (Dkt. No. 76 at 6). Google
asserts that SimpleAir is ignoring the context of both.
Analysis

As Google acknowledged at the hearitige ordinary meaning of “data® one skilled in
the artis broader than the construction Google proposes®hiltips, the court set forth several
guideposts that courts should follow when construing claims. The court reiteratéth¢hat
claimsof a patent define the invention to which the patentee is entitled the right to exclude.”
Phillips, 415 F.3d at 1312. To that end, the words used in a claim are generally given their
ordinary and customary meanintd. The ordinary and customary meaning of a claim term “is
the meaning that the term would have to a person of ordinary skill in the art in questien at th
time of the invention, i.e., as of the effective filing date of the patent applicatldndt 1313.
The claims merely utilize the term “data” from the information source. The dagegaf the
claims does not limit “data” to message content or payload

Google asserts that the embodiments in the specification limit “data” to the congent of
message. Though there are instances of “data” being used to refer to the cértenessage
there is no disclaimer or disavowal in the intrinsic record limiting the term to regaiding in
the preferred embodimer8ee Arlington Indusinc. v. Bridgeport Fittings, Inc632 F.3d 1246,
1254 (Fed. Cir. 2011) [E]ven where a patent describes only a single embodiment claims will

not be read restrictively uggs the patentee has demonstrated a clear intention to limit the claim
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scope using words of expressions of manifest exclusion or restrictiontioftitamitted)).
Moreover, the specification is not clear that “data” with regard to the nesssaguld exclde
other types of data. For example, Figure 7 illustrates a format for éssages in which the
“Contents” arelisted as “Message Contentdéscribed as “the data portion of the message.”
'279 Patent:39-40& fig.7. Figure 8 describes the packets bstd, underthe item“Contents,”
the item of‘Packet Contents which are described ds¢he data portion of the pacKetld. 4:41—
42 & fig.8. Figure 9 illustrates single packet data blockslistg] underthe item“Contents, "the
item of “Packet Contets,” which are described as “the header and contents of the data block
contained in this packet.ld. 4:43-44 & fig.9. In this context‘data” of the packet contents may
include header and “contents” of the data blo&milarly, the specification desbes “data is
transmitted from an information source” “as discrete message blocks” in & pactecol and
the data packets include a header, packet, daih information to ensure transmissioid.
11:44-53. The Court notethat the “data” transmitted is not clearly limited to just the “packet
data” but includes header, information to ensure proper transmiasidmerror correction codes.
Seed. 11:44-55. In the overall context of the specificatibtata” is not clearly limitedo only
the messageontents. Elsewhere in the specification with regards to other aspects of the
disclosure,’data” is similarly used in a more general mann8eeid. 22:1647 (“subscription
data); id. 22:59-66 (“diagnostic datg’

In the specification, a patentee madsfine his own terms, give a claim term a different
meaning that it would otherwise possess, or disclaim or disavow claim sebjigs, 415 F.3d
at 1316. That has not been done here. tHe context of the specification as a whdldata” is
not limited tothe contents of a messagas opposed to its broadeinderstood meaning to one

skilled in the ant The Court’s finding also conforms to the evidence and arguments presented in
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the Google 1IJMOL Order in which “data” was found not to be merely limited to the payload.
Google IIMOL Order at 910.
The Court construes“data” to mean “any type of digital information suitable for

digital transmission or computer use.”

3. “data from an information source” (' 279 Patentclaim 1, '154 Patentclaim 1)

SimpleAir Google

[no additional construction necessary] data created at or combined by an informa
source

The parties dispute the meaning of “from.”

Positions of the Parties

SimpleAir asserts that Google replaces “from” with “created at or comhbiye
SimpleAir asserts that “from” specifies the point or source from whiehctntral broadcast
sever receives the claimed “datgDkt. No. 68 at 78 (citing dictionary definitions of “from’)
SimpleAir asserts that nothing ithe term“from an infomation source” specifies what occurred
at the information source to cause thestenceof the data, much less “created or combined.”
SimpleAir assertghatno limitation in’279 Patentlaim 1addresses how the data arrived at the
information source. SimpleAir further notes tHab64 Patentclaim 1 containsan express
limitation regarding “generating datat the information source. SimpleAir asserts that the
“generating” limitation is the limitation that is directed toward the creation of the wlatéhe
“from” limitation. (Dkt. No. 68 at 8 (noting that in the “generating” term discusdietow
SimpleAir asserts that “generating not limited to “createdl). At the oral hearingSimpleAir
emphasized that in the claims of both t2F9 Patentand 154 Patentfrom” is used in a

directional sense as to where the data came, fnotrwhat created or generated the data.
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Google asserts that to be an “information source,” the “source” must creaimbine
the data. Google asserts that both experseatiat to one skilled in the art something that just
passes data through (such as a router) is not considered a “soke.No. 76 at j. Google
thus asserts that its construction confotathe “source” requirement.
Analysis

The parties haveought construction of “data” and “information source.” The term in
dispute merely adds “from.” The claims themselvesan provide substantial guidance in
determining the meaning of particular claim termBhillips, 415 F.3d at 1314. Her¢he
surroundng claim language provides a context to the meaning of “from” dhabrdswith
SimpleAir's arguments. The claim term is found in doatext of fa] system to transmit data
from an information source to remote computing devices.” Thus, “from” is useohiext of
where the data is transmitted from (transmitting from point A to poimds)what creates the
data In such context, the claim directed to the point from which data is transmitted, not the
particular way or placedatais created Thus, beause of the clear context of the claims
themselvesio further construction of “data from an information source” is requi®dogle’s
arguments are mordirected toward the meaning of “information source” rather than “from.”
Google’s arguments that “in@’ requires details of creation or origin are explicitly rejected. As
noted above, the parties have generally agreed whatittdes an information source ahdth
parties incluédlanguage that has an information source being content or online proitiders
provide data.”

The Court finds that “data from an information source” does not need further
construction other than the constructions of “data” and “information source” provided

elsewhere herein.
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4. “generating data” ('154 Patent claim 1)

SimpleAir Google

producing data to be transmitted to the cer the information source creating data to
broadcast server by creating or combin| transmitted to the central broadcast server
data

The parties dispute whethegéneratiny mears “creating orcombining” or whether
“generating’is limited to “creating.”

Positions of the Parties

SimpleAir objects to Googldimiting the term “generating” to “creating data.”
SimpleAir asserts that Google seeks to argue that the information source ratssttlvedata
from scratch. (Dkt. No. 68 at §. SimpleAir asserts that in the context of computing and
communications, “generating data” encompasses creating something out of rsthisll as
producing by combining or reproducing data items created elsew(i2ké.No. 68 at 8 (citing
expert declaration and a variety computing and electronics dictionaries)

SimpleAir further asserts that Google’s proposal is inconsistent with therneckf
embodiment. SimpleAir cites to the example information source “Qaoté (Dkt. No. 68 at 9
(citing '279 Paten6:14-23)). SimpleAir asserts that such data is not necessarily created at the
information sourcebut ratherthe information source may simply collect, compédad provide
the data, noting for example that stoclotps are not “created” by Quaiom. SimpleAir asserts
such information is created by market transactions and Quotecom merelyitsatiee data.
SimpleAir also cites talata feeds to the central broadcast setivatr mayinclude ‘otto, stock
qguotes and emi” (Dkt. No. 68 at 9 (citing’279 Patent8:6-29 & fig.24(d)). SimpleAir

asserts that lottery and email information is similarly created elsew(i2ke.No. 68 at 9).
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Google asserts thah contrast to the other patentse’154 Patentlaim 1 recitedoth
“transmit data from an information source” and “generating datheinformation source.”
Google asserts th&impleAir's construction reads out thierm “generating.” Google asserts
that in order to give “generating data” indepertdameaning from “data from,” then generating
must mean “creating.(Dkt. No. 76 at 7-8).

Google objects that SimpleAir selectively relies on dictionary definitibias do not
describe generating “data” as opposed to generating programs,, tablesher nordata
components. Okt. No. 76 at §. As to the Quotecom embodiment, Google notes that every
claim need not cover every embodiment, particularly when three earlietpatéime family tree
may do so. Google further asserts that different terrtiseipatent claims are presumed to have
different meanings As Google asserts, the applicants plainly know how to draft claims that do
not specify where the information source obtained the data, b5 Patentclaim 1 the
applicant specifically claintethat the information source created the relevant datkt. No. 76
at 8.

Analysis

Google’s main argument is premised the assertion thalata “from” a source is
“creating or combining and thus the subsequentrecitation in’154 Patentclaim 1 d
“generating data at” the source must be limited to “creatintn”effect Google arguethat
aggregating data is not “generating” da@oogle’s argument fails. First, the basic premise that
Google relies upeathat “from” means “created or combined’dathat “generating” must then
be limited tosomething less (just “created™fails because as discussed abvem” is not
limited to “created or combined.” Further, though Google is correct that elany need not

cover every embodimend, constructiorthat excludes disclosed embodiments “is rarely correct.”

18



SanDisk Corp. v. Memorex Prad#nc., 415 F.3d 1278, 1285 (Fed. Cir. 2005Here, Google
would excludenultiple disclosed embodiments:or exampleembodiments are disclosed which
include s$ock quotes, weather, lotto, email, market condition reports, sports scores, and news
services. See’279 PatenB:15-17 & figs.24(a)€d). Google’s construction would exclude not
only stock quotesbutalsoweather data, lott@mail, market condition reportand sport scores,
all of which would likely have data natitially created by the information source. The Court
further note that even Google acknowledgedch: “As made clear in the specification (and
Defendants’ proposed construction), an informasouarce must ‘create or combine’ the data it
transmits in order to be the ‘source’ of that ‘information(Dkt. No. 76 at 7 (citing an expert
declaration and expert depositipn) It is this broaderconcept that “generating data at the
information sourceis directed toward.

The Court construes “generating data” to mean “producing data to be transmitd

to the central broadcast server by creating or combining data.”

5. “acentral broadcast server” (279 Patentclaim 1, '154 Patentclaim 1)

SimpleAir Google

one or more servers that are capable of one or more servers that process the conte
receiving data from a plurality of information of a messagor transmission to multiple
sources and processing the data prior to it§ remote computing devices.

transmission to one or more sekd remote
computing devices.

“server” (' 279 Patentclaim 1, '154 Patentclaim 1)

SimpleAir Google

one or more pieces of computer equipment No construction necessary.
and the software running on the equipment
used to provide services for one or maotteeo
computers or computing devices.
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The disputes between the parties focuglgrGooglés limitation that the server process
“the contet of a messagé not just data, (2 whether the same data must be transmitted to
multiple remote computing deviceand (3) whether thecentral broadcast server must receive
data from more than one information soyraed SimpleAir’s relatedchange of thesoogle |
construction from “configured to” to “capable aBceiving.

Positions of théarties

SimpleAir asserts it has adopted tG®ogle | construction with the only differences
being (1) changing “configured to” to “capable ,b6f(2) “receive” to “receiving’ and (3)
“process” to “processing.” SimpleAir asserts that its changes accauanfadditional claim
limitation in the 279 Patenthat was absent from tli&ogle 1’914 Patentlaims.

SimpleAir objects to Google’s construction for deleting the requirement thaetiteal
broadcast server receive data from the information saur@@kt. No. 68 at 10 (citing'279
Patent6:46-52)) SimpleAir asserts that a core attriblof a central broadcast server is that it
can receive data from many sources and broadcast data to many devices. SpopieéAio the
word “central” as convewg this concept. SimpleAir points to the explanation given bAWS
Court:

The specification explains that “informaticgources . .provide the information

basis for outgoingproadcast, 433 Patent]11:56-57, and the central broadcast

server“operaes effectively as network operations centet,’at 610-12, where

“the information [is] conshbdated,”id. at 12:12, before its transmission to “one

or more personal computers 14 or other computing sources via selective

receivers.”ld. at 12:26-27. Defendants, on the other hand, contend that “central”

is acommonEnglish word that needs no construction. The court, however, agrees

with Plaintiff that defining‘central” in accordancwith the term$ use in the433
and '914Patents will assist the jurp making itsinfringement determinations.

AWSOrder at 1516.
SimpleAir asserts that the79 Patentlaim 1 explicitly states “a central broadcast server

configured to receive data from at least one information source.” Simplegért@aghat its
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constriction includes the requirement that therver be “central” by includinthe “capable”

languagewhich still accountgor the “configured” for ‘at least one” limitation of th79 Patent
claim 1. SimpleAir asserts that Google’s construction eliminates‘dantral” concept and
merely relates to a “broadcast serve(Dkt. No. 68 at 1). SimpleAir also objects to Googke

replacement of “data” with “the content of the message.” SimpleAir asserts tihis game
argumentaised forthe “data” term.(Dkt. No. 68 at 11).

SimpleAir further objects that Google attempts to revive a rejected argunoent fr
Google | that the same data processed at the central broadcast server must be tramsmitted t
multiple remote computing devicegDkt. No. 68 at 12(citing Google 1JMOL Orderat 22))
SimpleAir asserts that Google relies on the third paragraph of the clamenafey sending data
to “receives communicatively coupled to the remote computing deviceSimpleAir asserts
that this limitation provides no reason that the same data needs to be transmitted to multiple
receivers. SimpleAir notes that the term “data” is commonly used to represesdalar and
plural. (Dkt. No. 68 at 12. Thus, SimpleAir asserts that transmitting “data” receives” may
beaccomplished by sending different data blocks to each receiver. Simple@sghesoogle
| JIMOL Order “[N]othing in the claims requires that a single group of data blocks [be]
transmitted to multipleeceivers(i.e., by sending a single message atshme time to multiple
devices.” Google 1 JMOL Orderat 12 SimpleAir also objects to Googse “multiple”
construction as excluding the “pointcast” embodiment where data is tramstoitbaly a single
user:

The present invention unlike other wireless systems provides for a combination of

broadcast, narrowcast and pointcast transmission. That is, information can be

transmitted wirelessly to everyone (broadcast), to a subset of usem\cast)
or to one user (pointcast).
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'279 Patent3:10-15. Finaly, SimpleAir objects that Goodle construction omits the
construction of “server.” SimpleAir asserts that the term is a term that mayrynisunderstand
and that Google’s attempt to require no construction implies that Google intends te ianpos
different construction under the guise of “plain meanindkt(No. 68 at 13).

Googleasserts that the issues presented by the parties differthose addressed in
Google | Googleasserts that here the issues are (1) whether the central broadcasinsstver
transmit data to all availablemote device®r just one and (2) whether the central broadcast
server must receive data from more than one information soud&e.No. 76 at 9).

Google asserts that the specification explains that a broadcast server relates t
broadcasting to everyone{T]ransmitted wirelesg to everyondbroadcast).”279 Paten8:13—

15, 6:2528. Google also cites to the passage “broadcast on a nationwide basis66—3:03;

see alsad. 3:31-35, 3:614:03, 6:46-52, 12:F Google also notes that the specification states
“the present inventidhuses broadcast technology like thmager networkK 1d. 9:29-32;see

also id.13:16-23, 21:9-15 Google asserts that the specification never states that the broadcast
serveronly narrowcasts (i.etransmission to a few) or pointcasts (i.e., transmission to one). 279
Patent Abstract; id. 7:59-66, 12:20-33, 14:13-17, 14:42-46, 20;423:3+34, 31:18-20.
Google also asserts that the claims a¢ésitedata blocks for transmissido “receivers” (plural)
coupled to the remote computing “devices” (plural). Google asserts the phagd requires
methods with transmission to more than one receiver.

Google further asserts that during prosecution of the pat8@tPatentanotherpatent in
the patent familyXhe applicant explicitly distinguished the Rossman prior art references for
using “one to one communication” rather than “broadcast[ing] from a senerpturality of

receivers”:
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The present invention proves for thbrdadcass’ of URLs to a plurality of
receivers. Nowhere does Rossman teach or suggests [sic] broadcasting dRLs t
plurality of receivers. In contrast, Rossman requires a user to generatke URL
which then are sent it [sic] to a servel oneto-one communication link. . .

(Dkt. No. 76 at 10 (quoting Amendment of Febt, 1199 at 21-22, Dkt. No. 76, Ex. 2)
(emphasis in original)’

Google asserts that SimpleAir has acknowledged durin@i4eReexamination that the
term was coinedand thus SimpleAir povides no extrinsic evidence(Dkt. No. 76 at 1).
Google further asserts that SimpleAir's position is that broadcasting cameent broadcast
because of the pointcasting embodiment. However, Google asserts that the tpanicas
different than broadcasting and there is no broadcast server embodiment thadtdwesdcast.
(Dkt. No. 76 at 1). Google asserts that in the specification to target specific devices (or even
one), attached receirgewill receive the broadcasts and filter them. In paldir, Google points
to “the paging network addresses an individual or group by broadcasting on a paaticuéss
or capcode” and “physical address filtering in the receiver hardware is tedrtaisletermine
whether the message should be passed ofuffitrer virtualaddress filtering (step 202)."279
Patent10:5-7, 21:6622:02, 22:26—28. Google asserts that the broadcast server can itself
pointcast to receivers, then there is no needeiceivers to filter broadcasts.

Google asserts that the ratarchitecture is built around a broadcast delivery system.
(Dkt. No. 76 at 12. Google notes that the patent discloses that addresses are used by the
receivers to identify messages targdtmda particular user: addressa® “humbers used by the

wireless receiving devices to identify messag@rgeted to a user.”279 Patent20:15-16.

> Google notes that SimpleAir has argubdt representations from the '43atént are relevant and that
the prosecution history from a patent derived from the same initial appfidatrebvant to subsequent
patents that contain the same claim limitatigDkt. No. 76 at 1611 (citingGemalto S.A. v. HTC Corp.
754 F.3d 1364, 1371 (Fed. Cir. 200)4)
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Google asserts that the patent mentions pointcasting and multicasting only touisting
broadcasting from theseta@lnative forns of communicationsld. 3:12-15. Google asserts that

this is the primary passage relied on by SimpleAir and that this passage aihktsgu
broadcasting from pointcasting, thus supporting Goodbdt. No. 76 at 12).

As to the word “central” and whether central broadcast server must receaviahata
plurality of information sources, Google asserts that the claim explicitlysstatecentral
broadcast server configured to receive data from at least one informati@e.5ouBoogle
asserts thataccordingly the asserted claims cover a central broadcast server that can only
receive data from a single information souro@®kt. No. 76 at 1213). Google asserts that
SimpleAir attempts to create a distinction between “configured” and “capable” aasgnt
reference to the specification or claims. Google asserts that a server capaoleiviig data
from only one source can obviously be configured to do just tBet. jlo. 76 at 13 n.16).

As to“server; Google asserts that the parties do not have a real dispute as to the meaning
and that SimpleAir's expert acknowledged that one of skill in the art would know veeaver
is. (Okt. No.76 at9).

In reply to Google’s“broadcast” arguments,SimpleAir notes that the specification
confirms that a central broadcast server can transmit subaet” or even just “to one user”
“[II nformation can be transmitted from a central broadcast server 34 wirelessixeryone
(broadcagt to a subset of users (narr@ast) or to one user (pointcast).279 Paten6:25-28.
SimpleAir also reiterates that tB&VSOrderrejected Google’s argumentés to the prosecution
history, SimpleAir notes that the clainas issue in thé433 Patendid not include the term
“central broadcast seryéand thusthere was no disclaimer related to “central broadeaster”

mua less a clear and unambiguous disavowBkt. No. 82 at 4 n.5. As toGoogle’s assertion
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that if the Woadcast server could pointcaken there would be no need for receivers to filter,
SimpleAir notes that the claims do not include fiigr Further, SimpleAir notes that a system
could include both filtering and pointcastin@impleAir agrees that the central broadcast server
must transmit data to a plurality of devices. However, SimpleAir asserts thabéisiot mean

that the servemust transmit to all devices or that the same data must be transmitted to a plurality
of devices. Dkt. No. 82 at 4 n.6).

As to “capable” ofreceiving data from a plurality of information sources, SimpleAir
asserts that the claim language does nottr8bapleAir's construction. SimpleAir asserts that a
device could be “capable” of something but still not “configured” to do so. Simplesartas
that the claimed central broadcast server being configured to receive aataoifity one
information sourceis consistent with the requirement that the central broadcast server is
“capable” of receiving data from a plurality of information sourdgé&kt. No. 82 at 5).

Analysis

The parties raise multiple independent disputil regard to “central broadcasrser”

One dispute relates to whether the construction should reference “data” arottient of a
message.” The term “central broadcast server” is found in the longer phrasesnttal
broadcast server configured to receive data79 Patenclaim 1) and “transmit data from an
information source via a central broadcast server.” Timasclaim language is clear that “data”
is received or transmittedn other words,le parties’ dispute relates to whether “data” requires
“content of a message.” hat dispute has been resolved abovih weference to the “data” term
itself. For the same reasons stated th@ “data” term, the Court finds that “content of a

message” is improper for “central broadcast server.”
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With regard to “broadcastthe parties dispute whether the broadcast server must
transmitthe same data tmultiple remote computing devicesin the initial Google Iclaim
construction argumentsll partiesasserted a construction that transmission to “one or more
selectedremote computingdevices’ was sufficient and the issue of the same data going to
multiple devices was not raise@oogle 1Claim ConstructiorOrder at 3940. When this issue
was raised irthe Google 1JMOL Order, the Court noted that nothing in the intrinsic record
requires the central broadcast server to send the same message at the same time to multiple
remote computing deviceGoogle 1IJMOL Orderat 19° This is consistent with the presently
asserted claims themselyes the claims just reference transmitting “ddta”receives.” The
inherent claim language does require the same data to be sent to nmeltpieers as
transmitting “data” would encompass transmitting different data blocks taatitfeeceivers
This isalsoconsistent with thé279 Patenspecifcation. The specification describes “Selection
Addressing” for “one or more” destinations.279 Patent12:3514:12. For example the
specification states:

As is illustrated in FIG. 1, the data packets generated by the information sources

12 are transmitted to the central broadcast server 34, where they are internally

processed before being wirelessly transmitted through a carrierod@ @ more

personal computers 14or other computing sources via selective receivers 32.

Id. 12:35-40 (emphasis added), and

[D]ata packets are queued for wireless transmission to their respective

destinations which could include one or more remote personal computers 14 or

computing devices.

Id. 14:1-3. Elsewhere the specification also states:

Additionally, the present invention unlike other wireless systems provides for a
combination of broadcast, narrowcast and pointcast transmission. That is,

* There is no dispute between the parties that the central broadcast servetstrdaisto a plurality of
devices and that the claims explicitly require transmitting to “recéiytusal. (Dkt. No. 82 at 4 n.6).
The dispute raised is whether a particular piece of data has to be receivedifly nedeivers.

26



information can be transmitted from a central broadcast server 34 wyelessl|
everyone (broadcast), to a subset of ugessrow cast) or to one user (pointcast).
One skilled in the art will recognize that the central broadcast server 34 operates
effectively as a network operations center.

Id. 6:25-30. In light of the claim language and these specification passadge<lear that any
particular datéblock need not be sent to multiple remote devices. As to the file history cited by
Google, prosecution arguments by nature are often not didaltips, 415 F.3d at 1317 (noting
that the prosecution history represents an “ongoing negotiation” and “oftentheckarity of
the specification”). The prosecution history must show that the patentedy chkaza
unambiguously disclaimed or disavowed the proposed interpretation during prosecution to obtain
claim allowance.Middleton, Inc. v. MinnMining and Manuf. C9.311 F.3d af.384, 1388 (Fed.
Cir. 2003. Here, the claims to which the prosecution history arguments were directed did not
even include the term “central broadcast servahus, the arguments have limitedensince to
any disclaimer as to the meaning of “central broadcast ser@g@nmendment of Feldl6, 1999 at
15-19,Dkt. No. 76, Ex. 2. More importantly,the passage cited by Google emphasizes the
difference between a server sending information (broadgattra user and a user sending the
information to the serverld. at 2122 In the context of the amendment and argument as a
whole, the term “central broadcast server” was not defimedhe prosecution historas
suggested by Google.

With regard tovhat a“central broadcast server receives, théonale of theAWSOrder,
which found that the server is configured to receive data from a plurality of irfoms@murces
is still applicable:

The specification explains that “information sourcespovide the information

basis for outgoing broadcast,” [433 Palehi:56-57, and the central broadcast

server “operates effectively as network operations centerdt 6:16-12, where

“the information [is] consolidatedjd. at 12:12, before its transnmsson to “one

or more personal computers 14 or other computing sources via selective
receivers.” Id. at 12:26-27. Defendants, on the other hand, contend that “central”
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is a common English word that needs no construction. The court, however, agrees
with Plaintiff that defining “central” in accordance with the term’s use iri488
and '914Patents will assist the jury in making its infringement determinations.

AWSOrder at 1516. Google asserts that requiring the term to be configured to receive data
from a plurality of information sources conflicts withsubsequent limitation in279 Patent
claim 1, which states that the central broadcast server is “configured to receiveodatat least
one information source.” The Court notes that in many claimidnpatent family the term
“central broadcast server” is used in claims that do not have the “at least one” &o§2a®
Patentclaim 1. For example, the presently assetig#ft Patentlaim 1 does not includthe
subsequent limitation noted by Goodtmilarly, claims asserted iGoogle Idid not include
such language). In such a situation, the Court relies thy@specification to provide the proper
context for the construction of the term generally. As quoted above froAM#&Order, the
specifcation teacheghata central broadcaskerver operates as an operation center for multiple
information sources. Such an arrangement is also taught with regard tesFigand 2 and
passages such as “data parsed from a plurality of incoming data féefisni existing
information sources 12 is wirelessly transmitted by the central broa@cast 84.” 279 Patent
6:46—49. The Court therefore adopts the “configured to receive data from a plurality of
information sources” languade.

As to “servey’ the parties have not identified ardisagreement as to the meaninig.
Google | the parties (including Google) agreed that “server” means “one or more ikce
computer equipment and the software running on the equipment used to provide sendoes f

or more other computers or computing devic&sdogle 1Claim ConstructiorOrderat 39n.5.

* The Court notes that th@ecification describes the “central broadcast server” (a term ttiespdo not
appear to dispute is not known to one skilled in the art without reference to thicapieci and file
history) as related to multiple information sources. Multiple infoilmnasources is not contradicted by
the '279 Patent claim 1 requirement of “at least one” information sosrosuliple sources satisfies “at
least one.”
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Google has not identified any errors regagdhat construction. The Court finds that it would
be helpful to provide the jury a constructitor the term “server.” As the Court has not been
presented with any disputes as to the teh@a Court adopts the prior agreed construction.

The Court construes“central broadcast server” to mean“one or more servers that
are configured to receive data from a plurality of information sources ad process the data
prior to its transmission to one or more selected remote computing devicés.

The Court construes “server” to mean “one or more pieces of computer equipment
and the software running on the equipment used to provideesvices for one or more other

computers or computing devices.”

6. “process the received data with at least one parser’Z79 Patentclaim 1) & “process
the generated da& using at least one parser” ('154 Patent claim 1)

SimpleAir Google

using one or more computer software progra| using one or more computer software progra
routines, or functions to break or divide data | that each resp#ively correspond to the conter
received from an information source into of the message to break or divide data into
components whose content or format can be| components.

analyzed, processed, or acted upon.

—+

The parties disput€l) whetherthe constructionshould just include “programs” as
opposed to “program, routine and functiof2) whether the parser must corresdoto the
content of the message (j.esing different parsers depending on the format of the incoming
datg, and(3) whether the content can be analyzed, process, or acted upon.

Positions of the Parties

®> At the aal hearing Google backed off the program argument. Goagigedthat as to what is a
program and what is part of a progra@oogle does not “think that's the real issue her¢Claim
Construction Hr'g Tr. 63:1011). Further, Google argued that the Court does not “need to get into these.
Then you're going to be fighting about what's a no@t what's a subroutine. It's software. We all agree

its software.”Id. 64:12-45. Google also did not emphasize the analyzed, process, or acted upon dispute.
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SimpleAir assert#s construction conforms toelGoogle Iconstruction of parsing said
data with parses,” which was found tomean tising multiplecomputer software programn
routines or functiors to break or dividedata received from an information source into
components whose content or format ¢enanalyzed, processed or acted upofbdogle |
Claim ConstructiorOrderat 31.

As to Google’snclusionof only “programs,” SimpleAir argues that Google’s intent is to
argue that a smaller routinéunction, or subprogram within a larger program casinbe a
“parser.” SimpleAir cites to a dictionary definition that references grarss a “portion of a
computer program.” (Dkt. No. 68 at 14. SimpleAir asserts that nothing in the claim or
specification require the parser to @ a standalone program.SimpleAir notes that the
specification provides examples of parsers but states that “any type ofatiorrsource and
correspondig parser may be used279 Patent 8:27-28.

As to Google’s inclusion of “each respectively correspond to the contdm afessagé
SimpleAir asserts that Google merely reliesaonembodiment disclosed in the specification at
8:15-21 and Figure 2. SimpleAir assertoowever,that this passage concludes “any type of
information source and correspongiparser may be used.”279 Paten8:27-28 SimpleAir
asserts that the Defendants in bGihogle landAWSattempted to limit the claims to the content
specific parsers disclosed in the specification. SimpleAir notes th&dhbgle Icourt stated
“Though the speéfication includes an embodimem which the parsers are matched to the
information source (stock quote, weather, email, etc.), the claim languagpli@stlg not so
limited.” Google IClaim ConstructiorOrderat 31. SimpleAir also cites to t#NSOrder as

rejectingsuch a limitation. AWSOrder at 2621.
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Google asserts that Boogle Ithe’433 Patenand 914 Patentlaims included “parsers
corresponding to the said central broadcasts server” or “said servers.”le @gegrts that the
claims thus requirech correspondence to the servers and nothing mdeogle | Claim
ConstructionOrderat 36-31. Google asserts that tfr9 Patenaind’ 154 Patentlaims do not
recite the “corresponding” language. Google asserts that the presentlgdast@Ems reque
the parsed data to be encapsulated in data blocks. Google asserts theditigelimitations in
this case are thus materially differeDkt. No. 76 at 13).

Google asserts that the specification describes using differentdeggnding on the
format of the incoming data:

The data, which can include but is not limited to stock quotes, weather, lotto, E

mail, etc. is then respectively parsed by parsers, such as the stock aysete p

106, weather parser 108, lotto parser 110 and mail parser 112, and then

transmitted to the content manager 114 located in the central broadcast server 34.

Data is also provided to the central broadcast server 34 by sources 116 which

provide software and hardware for a mainstream connection, via FM radio, with

the source 118. This kind of data is also parsed by various parsers, such as
Reuters 120, COMDEX 122 and TSN 126.

'279 PatenB:15-25. Google notes that the passage concludes with “[tlhe present invention is
not limited to the information sources or parsers described herBather, any type of
information source andorrespondingparser may be used.1d. 8:2529 (emphasis added).
Google asserts that the use of “corresponding” indicates a content specific parseded to
parse data from different informaticsources. (Dkt. No. 76 at 14. Google asserts that the
second sentence in the passage at-22%nakes clear that just not any breaking or dividing of
data is sufficient to be a “parser.”

Google further objects that under SimpleAir’'s constructionpfir's expert asserted
that “parser” may include components of the 4pamnser blocks of Figure 2 such as the “FTP

server” and the “SMTP servéelements that relate to receiving dataoogle asserts that such a
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construction would render “parser” superflu@aml that the claim has a separate “receiving data”
limitation. Google asserts SimpleAir's construction is an attempt to read “parsedf the
claims. (Dkt. No. 76 at 15).

As to “receiving data,” SimpleAirepliestha Google’s expert adnigd that one can
receive data without breaking or dividing the data up into compon@ks. No.82 at §. As to
the “corresponding to the content” limitation, SimpleAir reiterates that Google edymerding
embodiments into the claim. SimpleAir assénst none of the differences between the present
claims and the claims in th@oogle |case limit “parsers” tgarsersthat “correspond to the
content of the mesage.” SimpleAir asserts that, as a rethdtie is no reason to change the prior
ruling.
Analysis

With regard to thécorrespond’language sought by Google, though Google asserts that
the limitations in question are materially different from thoseGobgle | the Court is not
persuaded. The Court {Boogle Iconstrued “parsing said data withArpers.” Google IClaim
ConstructionOrder at 31. Such language is similar to that presented here. Moreover, Google
merely points to an embodiment within the specification without any indication thdetm
“parser” has been disavowed to only that embodim&ate Arlington Indus632 F.3d at 1254
(“[E]ven where a patent describes only a single embodiment claims will not besaattively
unless the patentee has demonstrated a clear intention to limit the claim scopsandsgf
expressions afanifest exclusion or restrictior(citation omitted)). Further, the passafghe
present invention is not limited to the information sources or parsers described lRather,
any type of information source aedrrespondingparser may be usedgdoes not add clarity that

only parsers tied to specific content are allowéd79 PatenB:25—-29. The specification thus
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does not mandate Google’s limitation. The claim language in qugstmmhthe surrounding
claim language do not indicate a usage limiting each parser to corresponding to specific
message content.

With regard to Google’s assertion that parsers must be separate pro@ogke has
dropped such argument§Claim Construction Hr'g Tr63—-65). In any eventGoogle’s citation
to specifcation lines8:12-22 and Figure 2 does not support such an assertion. Figure 2 does
show different parser blocks, howeytre specification does not describe such blocks as being
separate programs and does not state that such blocks may notdregaims, routinesor the
like.® In light of the claims and the specification, Google has not presented evileussting
that theGoogle Iconstruction is not appropriatéinally, as to theGoogle IClaim Construction
Order language ofwhose content or format can be analyzed, processed, or actetdl@pogle did
not provide any argument as to why such language should be changethe Court finds the
Google Irationaleappropriate.

The Court construes “processthe received data with at least one parser”’279
Patent claim 1) and “process the generated da using at least one parser” (154 Patent
claim 1) to mean ‘uUsing one or more computer software programs, routines, or functions to
break or divide data received from an information source into components wdse content
or format can be analyzed, processed, or acted upon.”

7. “an information gateway ... the information gateway configured to build data
blocks from the parsed data and assign addresses to the data blocks”

SimpleAir Google

one or more software programs (or a portion| Indefinite
a program) that build data blocks from the
parsed data and assign addresses to the data
blocks.

®In Google | Google actually asserted that the parser was a “fitarterm more similar tthat adopted
by theGoogle IClaim ConstructioOrderas opposed to Google’s current standalone program approach.
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Positions of the Parties

Google asserts that definiteness has not been addressed in the priavngig&kioogle
asserts that undedautilusthe proper test is no longer thatourt or party “can ascribe some
meaning to a patent’s claiim (Dkt. No. 76 at 15 (quotingNautilus 134 S.Ct. at 213]) Google
asserts that the “informatiayateway” fails thenew, proper est:whether the term is reasonably
certain.

Google asserts that “information gateway” is not a term of art and that SimpleAir's
construction merely includes any software that performs the subsequentigctiunctional
limitations. Google asserts that such purely functional limitations are invalidefmitelunless
the specification provides structure that performs the recited function. InupartiGoogle
asserts that the claims in question are mgdunsfunction limitations subject to 35 U.S.C. § 112,
6. Google asserts that even though the term “means” is not used, the presumptenténat t
is not a meangplusfunction element can be rebutted if a claim “fails to recite sufficiently
definite structure or else recites function without tiexg sufficient structure for performing the
function.” (Dkt. No. 76 at 16 n.19 (quotingass. Inst. of Tech. v. Abacu6?2 F.3d 1344, 1353—
54 (Fed. Cir. 2006). Google further asserts that the Federal Circuit has made clear that the
corresponding staiure mst be mordhan a general purpose computer egguirean algorithm
or a specific hardware configuratio(Dkt. No. 76 at 16).

Google points tovantage Point Tech., Inc. v. Amazon.com,,IN@. 2:13cv-909-JRG,
2015 WL 575167 (0. Tex. Feb. 10,2015) as a case in whithis Court found that the term “a
snooper” was purely functionaland the patentee had failed to identify any structure
corresponding to “snooper” in the specificatiqikt. No. 76 at 1617). Google asserts that the

analysis here is the same. Google asserts that the claim language only whaitean
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“information gateway” does, not what it is. Google asserts, thiatilarly, SimpleAir's
construction only recites what an informatigatewaydoes, and such construction woulglgp
to any software that performs the recited functions. Google asserts thde/ASapexpert
similarly opined that any software that performed the function would meetirtf@mniation
gateway” limitation. (Dkt. No. 76 at 1J. Google asserts thteterm is indefinite becaugsée
“information gateway” term amauts to pure functional claiming.

Google asserts that 35 U.S.C1E2, 16 does not salvage the claim term because there is
neither acorresponding algorithm nor any particular hardware reduioe implementing it.
Google asserts that the specification merely discloses what an infumngateway does(Dkt.
No. 76 at 17 (citing'279 PatenB:52-9:17)) Google asserts that the only possible disclosed
algorithm relates to managiragdata budget, which is not a function recited in the clai(iskt.
No. 76 at 18 n.22).

SimpleAir asserts that its construction conforms to Gwoagle |construction with the
addition that the data blocks be built “from the parsed data” to account for theitestplio
language differencef the Google 1’914 Patentlaims. (Dkt. No. 68 at 1§. SimpleAir asserts
that in the prior litigations n@e of thedefendantsincluding Googe andtheir expertshad any
trouble applying the information gateway limitatiofDkt. No. 68 at 1§. SimpleAir also asserts
that Google and its experts were able to apply this limitation in the two recéedly#Rs and
four CBM reviews. SimpleAir notes that in those pgsint filings Google and its experts
adopted the prior Court constructionfk{. No. 68 at 17 n.6).

SimpleAir asserts that Googledfailed to addresghe initial questiorunder the means
plusfunction test Has Google rebutted the presumption that the temmotto bea meangplus-

function term? SimpleAirsserts that Google has bypassed this first step entirely and presented
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no argument that the presumption is rebutté@kt. No. 82 at §. SimpleAir asserts that to
overcome the presumption Google must show that “gateway” is “a genarctustiess ‘none
word or a verbal construct’ without any meanisgch as ‘mechanism,” ‘means,’ ‘element,’” or
‘widget.” Apple v. Motorola, InG.757 F.3d 1286, 1301 (Fed. Cir. 2014). SimpleAir also
asserts that Google must show that “gateway” has not “achieved msmagm dictionaries “as
a noun denoting structure.Lighting World, Inc. v. Birchwood Lighting, Inc382 F.3d 1354,
1360 (Fed. Cir. 2004).Citing to dictionaries, SimpleAir asserts that it is undisputable that
“gateway” was known in the art:

Gateway “2. In a communications network, or multiple interconnected networks, a

device or software which determines where packets, messages, or other sigahls tr

to next.” IEEE PressWiley Electrical and Electronics Engineering Dictione8$2

(2004).

Gateway “A point of entry and exit to another system, such as the connection point

between a locahrea network and an external communications netwolcGraw-
Hill Dictionary of Computing and CommunicatiohS8 (2003).

(Dkt. No. 82 at 6-7). SimpleAir also aserts that en Google’s expert acknowledged that
person of skill in the mi®0s would have understood a gateway to be an interface between two
different kinds of networks.” (Wicker Depo. 32:428, Dkt. No. 82Ex. 38. SimpleAir also
guotes thd-edeal Circuit: “The term ‘gateway’ had a welinderstood meaning in the art [in the
late ‘90s]. As evidenced by technical dictionaries, one of ordinary skill inrtleoald have an
understood, a ‘gateway’ to be a connection between different netwogarhome GmbH v.
AT&T Mobility LLC, 743 F.3d 849, 856 (Fed. Cir. 2014).

SimpleAir further asserts that even a generic term escapespfilication of 35 U.S.C.
8112, 16 when the surrounding claim language and the specification disclose the &ement
opeition, including its inputs, outpytandthe methods by which those outputs achieved.

(Dkt. No. 82 at 7 n.7 (citind\pple 757 F.3d at 1301))SimpleAir asserts thatere the inputs to
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the “information gateway” are “parsed data,” the outputs da¢a‘blocks andthe methods by
which those outputs are achieviedoy “building] data blocks from parsed data” and “assigning
the addresses to the data blotk&kt. No. 82 at 7 n/ (citing '279 Patentlaim 1, id. figs.2, 4,

6 & 15;id. 8:62-9:17, 11:30-42 & 22:13-21).

In reply, Google asserts that SimpleAir’s position that a “gateway” is known to those in
the art as a connection between networks is directly contradicted by Sin'glpésitions
asserted irGoogle | in which SimpleAir argued thahé gateway does not have to connect two
different networks. Google | Claim ConstructionOrder at 32. Google notes that the Court
agreed with SimpleAir inGoogle | and foundthat “though Defendants point to extrinsic
evidence fo the proposition that ‘gatvay’ as known in the art may connect different networks,
the intrinsic record demonstrates that within the patents, the term ‘gatewayd iswuséroader
context that includes a connection between different software compdnéatagle |1Claim
ConstructionOrder at 34. Google asserts that SimpleAir is estopped from novertisg
otherwise. (Dkt. No. 87 at 3; (Claim Construction Hr'g Tr.75:1-7). Google asserts that
nothing in SimpleAir's construction conformg the extrinsic evidengeand that the
“information gateway” term is purely functional.

Analysis

In Google | Googleasserteda construction that included the term “gatewatgelf.
Google IClaim ConstructiorOrder at 34. Google has also applied the term in the various post
grant proceedings. Google points to thesedindefiniteness standarfdom Nautilusto assert
reconsideration of the information gateway term. In particular, Google n@ntsg$sr the first

time) that the term is a meapdusfunction term governed by 35.8.C. § 112, %. Under such
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interpretation, Google asserts that the specification does not disclose turstraad
corresponding algorithm and is thus indefinite.

Google’s argument fails, however, to overcome the presumption that the term is not a
meansplusfunction limitation for the reasons articulated by SimpleAir.Google has
acknowledged that the term does not use the classic “means” format and thatumppoesin
such casess that the term is not a meaplsisfunction term. BuiGoogle has notebuttedthe
presumptiorthat 35 U.S.C. § 112, { 6loes not apply.Seelnventio AG v. Thyssenkrupp Elev.
Americas Corp 649 F.3d 13501356 (Fed. Cir. 2011)“[W]here, as here, the claim tarage
does not recite the term ‘meangé presume that the limitation doest invoke8 112, 1 6.).

As noted by SimpleAir, the term “gateway” carries an ordinary meaningosetskilled in the
art, and even Google’s expert adwledged as much. (Dkho. 82 at 6-7);, (Wicker Depo.
32:14-23, Dkt. No. 82&x. 38. Google hasiotshown that the claim term is a generic “nonce”
word, and Google has not showtat the remaining intrinsic or extrinsic record provides no
structural description to a person of ordinary skill in the &ge Aple, 757 F.3d at 1300 [f]

the claim meely recites a generic nonce word and the remaining claim languagejcspecif
prosecution history, and relevant external evidence provide no further straesicaption to a
person of ordinary skill in the art, then the presumption against rpdagwinction claiming is
rebutted’).’

Google asserts that SimpleAir should be estopped from arguing that “gaisvaaterm
known in the art based upon t@®ogle larguments. However, Google misses the focus of the

Google larguments. The parties did rague whether the term was known in the art, but rather

”In Apple the Federal Circuit noted that “structure” in a computer softwanéext need not be a
physical structure but may be understottdtough, for example, algorithms, flowcharts, sets of
instructions, rules, or programs as known to those of skill in the art with regérd term. See Apple
757 F. 3d at 1298, 1301.
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they argued whethethe ordinarymeaning was particularly limited. In particular, the dispute
focused on whether a connection between two networks was required. As noted above by
SimpleAir, extrirsic evidence in at least some instanshewsthat a gateway may beirf a
communications network, or multiple interconnected networks, a device or software which
determines where packets, messages, or other signals travel to Btt.N@. 82 at 7) Futher,as
described irthe Google IClaim ConstructiorOrder, the patents utilized the term in a manner

that does not limit the components to two different networks. Rather the connected components
may be different software components. As describe@dogle |, the context of the ordinary
meaning of “gateway” must be considenaedight of the specification:

[T]he specification provides an understanding as to the use of the term in the
patentsin-sut. Figure 2 and the associatatescription clearly include the
information gateway 134 and wiess gateway 136 within whatdescribed as “a
block diagram 100 of the software architecttoe communications between the
information sources and central broadcast server'333 Figure 2, 7:5459. As

noted in Figure 4, the information gateway “builds data block and assigresuleal
virtual capcodes to data block as required based on information in the subscriber
database”and the wireless gateway “performs packetization compression,
encryption, etc. to prepedata block for transmissiaover the wireless broadcast
network.” '433 Figure 4;See alsad433 Figure 15. Similarly, with regard to
Figure 12, the information gateway 134 “attaches URL tag to the mess488.”
Figure 4. These tasks are described ie ttontext of being performed within the
network ofservers 33 of the central broadcast server ‘383 Figures 1 and 2,
7:43-9:14. Though the “wireless gateway 136" is described as preparing “data
blocks for transmission over a wireless broadcast network,” the communications
between the information gateway and other portions of the software anatatect
100 of Figure 2 and communications between the information gateway and
wireless gateway are not described in the context of connecting two wliffere
netwaks. Rather, such connections are described in the context of software
components of the central broadcast servEhus, though Defendants point to
extrinsic evidence for the proposition that “gateway” as known in the art may
connect different networkghe intrinsic record demonstrates that within the
patents, the term “gateway” is used in a broader context that includes connections
between different software components. A construction which excludes a
disclosed embodiment is rarely prop8anDisk Corpy. Memorex Products, Inc.

415 F.3d 1278, 1285 (Fed. Cir. 2005). As such, the term “gateway” should not be
so limited.
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Google IClaim ConstructiorOrder at 3334. In context of the specification and in light of the
ordinary meaning, it is clear that therm “gateway” connotes a software compontrat
connects multiple different software components. The specificationigncase makes clear
though,that the different software components do not have to be different network components.
The term “gateway” is not merely a “nonce” worth the context of the specification and the
meaning known in the arthe meangplusfunction presumption has not been rebutted. That the
claim term requires a particular type of gateway, an “information gatedeasgs nd change this
analysis. As describedin the Google | Claim ConstructionOrder passage above) the
specification the information gateway builds data blocks and communicates witbirghess
gateway. As Google has not shown that the claim term is gackioy 35 US.C. § 112, 1 6,
Google’s indefiniteness argument fails.

It is noted that inGoogle Ithe Court found that the term “gateway” did not need a
separate construction upon rejection of the connection between “two different networks”
argument of Gogle. Google IClaim ConstructiorOrder at 3334 Given the parties new and
continued dispute regarding “information gateway” and “transmission gateavay/to limit the
potential for claim construction arguments to be raised at the trial, the Couriesidtie
“information gateway” term to explicitly recite additional language de@cit the “gateway”
concept. In particular, the Court notes that the gateacdy as an interface between other
softwareresources.

The Court construes “an information gateway .. .the information gateway
configured to build data blocks from the parsed data and assign addresses tiee data

blocks” to mean “one or more software programs (or a portion of a program) that acas an
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interface between other softwareresources andhat build data blocks from the parsed data

and assign addresses to the data blocks.”

8. “assign addresses to data blocks”

Google originally asserted that “assign addresses to data blocks” shatdddtried as
“assign multiple receiver addresses to each data block.” SimpleAir aseatettie ordinary
meaning should be applied and the term was limitegettherreceiver addresses nor multiple
addresses for eadtata block. (Dkt. No. 68 at 1#18). SimpleAir pointed out that the claim
language did notequire “receiver’addressesand that the addresses could be the address of an
input end of a portal whose output end is the recevaome other intermediate addreg¢kl.)
SimpleAir also noted that the claim term has pheal for both “addresses’nd “blocks” and
thus only requires multiple addresses for multiple blocks, not multiple addressee fsame
data block. (Id.) In the Google 1IJMOL Order the Court found that nothing the Google |
claims requires that multiple addresses be assigmadsingle group of data blocks (the claims
included “assigning addresses to said data blgck&oogle 1IMOL Order at 19 Google did
not addess this term in its briefingIn the parties’ final Joint P.R-%(d) Claim Construction
Chart Google’scorstruction for this term was “no construction necessa(i2kt. No. 84 at 3.

At the claim construction hearingsoogle acknowledged that Google has “withdrawn” their
prior construction and are “willing to do plain and ordinary meaniri@laim Construgon Hr'g

Tr. 91:24-92:2). Thus, the parties have presented no dispute for this,tamd Google has
withdrawn its assertion that multiple receiver addresses must be assigaeth ata block. For

the reasonarticulated by SimpleAir and those presenitgdthe Court in the&Soogle 1IMOL
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Order, the Court explicitly rejects Google’s position thatltiple receiver addresses must be
assigned to each data block and finds that the ordinary meaning applies.

The Court finds that “assign addresses to data blocks” has its ordinary meaning.

9. “communicatively coupled” (279 Patentclaim 1, '154 Patentclaim 1)

SimpleAir Google

connected or associated in a way that permit| Indefinite
communication.

Positions of the Parties

SimpleAir notes that the term is usedlltiple times in the claims: “an information
gateway communicatively coupled to the centradabicast server” 279 Patentlaim 1), “a
transmission gateway communicatively coupled with one or both of the centrdtasbaerver
and the information gateay” (279 Patentlaim 1), and “receivers communicatively coupled
with the remote computing devices2{9 Patentlaim 1,’154 Patentclaim 1). SimpleAir
asserts the term is used in the context of two elements being connected atetso@ way
thatpermits communication. SimpleAir cites to technical dictionaries for the term “cguphin
support of its construction(Dkt. No. 68 at 26-21). SimpleAir asserts there is no definition or
disclaimer in the specification or prosecution history that would change the grdieaning.
(Dkt. No. 68 at 2). SimpleAir cites to the specification stateméft] he content manager 114
communicates withhie information gateway” 279 PatenB:62—63),and Figure 2which depicts
the association of the various components.

SimpleAir cites to its expert for the proposition that the term “communicatively auple
was known to those skilled in the afDkt. No. 68 at 2). SimpleAir notes that Google and its

experts had no trouble applying the term in the-goatt review petitions and even asserted that
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the ordinary meaningvas “coupled for communicatibn “Petitioner construes the phrase
‘communicatively coupled’ based on its plain language under the broadest reasonable
interpretation to mean ‘coupled for communication’ including e.g. coupled to allow
communication between functions or processes on the same or different sefidéts.No. 68

at 21 (quoting '154 IPR Petition at 13, Dkt. 68, Ex.)25)

Google asserts that the term “communicatively coupled” nemgpears in the
specification and that the term “coupled” only appears once (a reference to “a ouessar
connected to a system bus andrandom access memory (RAM) which are alsopted to the
system bus). '279 Patent7:2023. As to the connéons of the receivers and remote
computing devices, Google asserts that the patent tethciéise receivers “are attachetty the
computing devices.Id. 2:66-3:@. Thus, Google asserts that the specification teaches that
“coupled” are two things that are connected or attached. Google asserts no gsigaoceléd
however, as to “communicatively coupled.”

As to Figure 2, Google notes that all three components are part of the cevdcdast
server and thusin order to meet the claim requiremgnhe central broadcast server would have
to be “communicatively coupled” to part of itself. Google notes that SimpkAxpert agreed
that a system cannot be communicatively coupdatself. (Dkt. No. 76 at 2). Google asserts
that the claim andpgcification do not teach one how to ascertain the meaning with reasonable
certainty.

Google objects to SimpleAir's use of “associated” as expanding the meaning of
“coupled.” Google asserts that SimpleAir's own dictionary teaches that l&zmfupequiresa
direct connection:*Coupled - the association of two or more circuits in such a way that power or

signal information may be transferred from one to anoth@Kt. No. 76 at 22 (citinghe IEEE
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dictionarydefinition)). Google asserts that a mere asstoan isthereforenot enough Rather
the term requiregn association that allows power or signals to be transferred by connecting
them.

Google asserts that SimpleAir's construction would cover any two remoteedebiat
could communicate and that any two computers on the Internet could be argued to be
“communicatively coupled.” (Dkt. No. 76 at 22. Google asserts that SimpleAir's expert
acknowledged that the term requires something more than mere associatiorowsatralirect
communication. (Dkt. No. 76 at 3. Google asserthat while both parties agree that indirect
“association” is insufficient to constitute communicative coupling, SimpleAigastruction
imposes no meaningful bounds and does not define the scope.

SimpleAir notes that kb experts agree that ors&illed in the art would understand the
meaning of the term without reference to the specificat{@kt. No. 82 at 9 n.1L SimpleAir
also notes that in the recent prosecution history, the patent holder expressly ttefitem as
“connected or associated in a way that permits communicat{tsh)”

As to the information gateway being part of the central broadcast server ana&’'&oogl|
argument that the central broadcast server cannot be coupled to itself, Sinagkekis thahe
claims are not limited to the Figure 2 embodiment and the claims do not have a regihaine
the information gateway is part of the centbabadcast server.(Dkt. No. 82 at 9; (Claim
Construction Hr'g Tr. 94:423). Further, SimpleAir asserthdt even if the information gateway
is a component of the central broadcast server, components of an apparatus can be
communicatively coupled to the apparatdsr example,a mouse and keyboard are each
components of a computer systeand yef it makes sense to describe those elements as

communicatively coupled to the computer syste®kt.(No. 82 at 9-10).
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As to Google’'s argument that no bounds are provided, SimpleAir asserts that its
construction does provide bounds in that the devices must be cahoe@ssociated. Further,
SimpleAir assedthat two components that are associated (for exanmplie same hoursg)
still would not be “communicatively coupled” if the devices could not communicate adih e
other. Dkt. No. 82 at 10).

Analysis

The arguments and evidence presented by SimpleAir are more perduddiee.
specification provides components that are coupled in a manner that provides comarunicati
between the various devices for which “communicatively coupled” is utilizéteiclaims. See
'279 Patenfigs.1 &2 and associated text. Though some of the devices may be described in the
embodiments as “attached” (the receivers and the remote computing deli2e’d6(-3:(B)), the
specification does not disow other coupling. The claims describe various devices that are
“‘communicdively coupled.” For example, 279 Ratent claim 1 recites (1) “an information
gateway communicatively coupled to the central broadcast sef2gfa transmission gateway
communicatively coupled to one or both of the central broadcast server and the information
gateway,” and (3) “receivers communicatively coupled to the remote compilgvices.® In
context of the specification as a whole, it is clear that these devices are adsogether irthat
the claimsare coupled in a manner that allows communication. The specification provides the
necessary context to the claimed term. Moreover, as noted by SimpleAir, (cocatively
coupled” is a term known tinose in the art(Knox Decl. {174-80, Dkt.No. 68, Ex. 1). Even
Google’s expert acknowledged that the term carries an ordinary meaning to omkiskile art.

(Wicker Depo. 7678 & 80, Dkt. No. 82, Ex. 38) Further, even Google applied the plain

¥t is noted that SimpleAir alternatively asserts in its briefima the claims do not encompass the Figure
2 embodiment. Dkt. No. 82 at 9-10. The Court’s ruling does not rely upon such position.
9154 Patent claim 1 includes similar “communicatively coupled” limitatiorrsefach of these devices.
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language of the term in tH&54 IPR in a manner consestt with that known inthe art. (See
Petition forInter PartesReviewat 13 Dkt. 68 Ex. 25) The intrinsic record provides context to
the term to a reasonable certainty. In addition, the extrinsic recovds ghat the term had
meaning tothoseskilled in the art to a reasonable certainty. UnderNhaetilus standargdthe
term is not indefinite.

The Court construes “communicatively coupled” tomean “connected or associated in

a way that permits communication.”

10.“a transmission gateway. . .the transmission gateway configured to prepare the
addressed data blocks for transmission to receivers communicatively qaed to the
remote computing devices and initiate transmission of the addressed data tks to
the receivers” ('279 Patentclaim 1)

“at least one transmission gateway, the transmission gateway configured to pregar
the addressed data blocks for transmission to receivers and configured tousethe
addressed data blocks tde transmitted to the receivers” (' 154 Patentclaim 1)

SimpleAir Google

a transmission gatewayt least one Indefinite
transmission gateway:
one or more software programs (or a portion |of
a program) that prepare the data blocks for their
transmission to receivers and interface with
other resources used to transmit the
preprocessedata.

[no additional construction necessary]

Positions of the Parties

SimpleAir notes that in each claim the “transmission gateway” is configuredveo ha
slightly different attributes: “initiate transmission of the addressed d&2@9 (Patat claim 1)
and “to cause the addressed data blocks to be transmitted to the recEl&rFdtentlaim 1).
SimpleAir notes that th&oogle 1Claim ConstructiorOrderconstrued “a transmission gateway
for preparing said data blocks for transmissiometzeivers.” SimpleAir asserts that the proper
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construction should conform to th®&oogle | construction for the same reasons as stated in
Google I SeeGoogle | Claim ConstructionOrder at 3#39. SimpleAir assestthat the
additional particular configation requirements of each claim are recited in the claimgaaily
understood, and need not be construed.

SimpleAir cites to th&oogle IClaim ConstructiorOrder and its expert declaration for
support that the term is not indefinit¢Dkt. No. 68 at 2(. SimpleAir also asserts that in the
prior litigationsno defendant, including Googéndtheir expertshad any trouble applying the
transmissiorgateway limitation'® SimpleAir also asserts that Google and its experts were able
to apply this limitation in the two recentlydd IPRs and four CBM reviews. SimpleAir notes
that in those post-grant filings Google adoptedGleegle Iconstructions. Ikt. No. 68 at 20).

Google asserts that the term “transmission gateway” does not appear in theatpaci

and that both experts agree that the term is notkmelvn or frequently used in the artDkt.
No. 76 at 19. Google asserts that the Court’s constructioBaogle lwas made under the pre
Nautilus “insolubly ambiguous” standard. Google assdlat theGoogle |construction was
based on (1) the fact th#ttie AWSCourt andthe AWSdefendants founthe termsufficiently
definite, and (2) the specification disclosed a wireless gatewhich is an embodiment of the
transmission gateway(Dkt. No. 76 at 19 (citingGoogle IClaim ConstructiorOrder at 3839)).
Google asserts that under the nB\autilus standard the term is indefinjtas the ability to
“ascribe some meaning to a patent’s claims” is not sufficiedautilus 134 S.Ct. at 2130.
Google asserts that the prior constructionstleeeforarrelevant to the indefiniteness inquiry.

Google asserts that since the term is not used in the specification and the tetra is no

term of art there are no relevant sources of information thateddfenterm’s scope(Dkt. No.

® The Court noteghat in Google | Google did in fact assert that the term was indefinite and only
provided an alternative constructio@oogle IClaim ConstructioOrder at 3%38.
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76 at 19. Google asserts that, as a resufperson skilled in the art cannot discern the metes and
bounds of the claim anthus,the term is indefinite.

Google asserts that the disclosure of “wireless gateways” pronaméssis for finding
the claim definiteas even if a “wireless gateway” is a “transmission gateway,” this lone éxamp
would still leave one skilled in the art wondering what else could be a “transmigsieway.”
(Dkt. No. 76 at 20. Google assertshat furthermore in Google | the court found that
“transmission gateway” is broader in scope than “wireless gateway” andrthedquires “no
particular specific ways” for preparing data blocks for transmissipkt. No. 76 at 20 (quoting
Google IClaim ConstructiorOrder at39)). Google asserts that the indeterminate difference in
scope between “wireless gateway” and “transmission gateway” is the vewy 6zomcertainty”
prohibited byNautilus (Dkt. No. 87 at 3. Google asserts that the specification “leaves the
skilled artisan to consult the ‘unpredictable vagaries of any one person’s opinion alend f
within the “zone of uncertainty” that the Supreme Court has warned agéiigt.No. 76 at 20
(quotinginterval Licensing, LLC v. AOL Inc766 F.3d 1364, 1374 (Fed. Cir. 2014))).

Google also asserts that the “transmission gateway” term amounts tp founational
claiming without corresponding structure and that SimpleAir’'s constructitsntéaidentify any
structure beyond software. Googlsserts that, as a resuhlge term is also indefinite for the
reasons “information gateway” is indefinite.

SimpleAir asserts that merely because a claim term is not in the specificatismahd
term of art does not render a term indefinite. Simple&serts that the proper standard is
whether the claims, read light of the prosecution and file histomould be understandable to a
reasonable certainty(Dkt. No. 82 at 8 (citingNautilus 134 S.Ct. at 212%) SimpleAir asserts

that the reasoninm its expert’s declaration and in ti@&ogle |1Claim ConstructiorOrder at
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pages 19 and 2feet such a standardDkt. No. 82 at 8(citing Google I1Claim Construction
Order at 1920)). As to “transmission gateway” being broader that “wireless gateway,”
SimpleAir asserts that claims are often broader then the disclosed embodintktite mere fact
that they are does not imply ambiguity or uncertainty.

As to Google’s functional claiming argument, SimpleAir asserts that Googtgisnant
fails for the sane reason Google’s “information gateway” argument failed: Google misege
evidence or argument overcoming the presumption that 35 U.S.€2,8 6 does not apply.
(Dkt. No. 82 at 8-9 n.9).

Analysis

The rationale and reasoning in tiBoogle | Claim ConstructionOrder atpages 38
through39 andthe AWSOrder atpages24 through26 is still applicable even under tNeautilus
standard. Furtherhé specification clearly discloses“aireless gateway 136" acting as a
gateway for transmissiorg/ the wireless broadcast network. The specification explains that the
gateway performs the various functions for allowing communication with theasepaireless
network. 279 Patenffigs.2 & 3(a)}{(b); id. 8:62-9:55, 10:51-11:3.This includes “wireless
gatewayl36 prepares data blocks for transmissiver a wireless broadcast netwdrkd. 9:18—

20. The gateway passages are replete with references to the “transmisseyatiom and
preparing data blocks for transmissionld. 8:62-9:55, 10:51-11:42, 3:14—(“Prior to
transmission, at the central broadcast server 34, the data packets are encoded osiagla pr
suitable for the transmission of informatiolata blocks are packetized for transmission over
the wireless broadcast network using transmission plsd) see also idfigs2, 3(a)}{c) & 4.

In context of the specificatignt is clear that the wireless gateway acts as a transmission

gatewayand it is in this context that the claim term must be interpreted. Though Goaggs arg
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that only a “wireles” gateway is disclosed, the claim term is drafted to cover the disclosed
“transmission” concept. Moreovezven if a single embodiment is disclosed, the claims are not
inherently limited to that single embodiment, particularly whenethe claim term idroader
than the “wirekss” embodiment and drafted to tdesclosed more general “transmission”
concept. See Arlington Indusinc. v. Bridgeport Fittings, Inc632 F.3d 1246, 1254 (Fed. Cir.
2011). Furthermorethe Court noteshat the specificatiodiscloses an alternative embodiment
in which the information to be transmitted from the central broadcast searerafso be sent
simultaneously via a wired connectioahd “simultaneously placed on Web pages on the
Internet; and a “user can thus conndct the Web via the Internet.” 279 Patent32:20-36.
Such an alternative embodiment further counsels against mandating that aftigsamss be
wireless.

As to Google’s more general arguments regarding the term “gateway” ancbfiahcti
claiming, the ©@urt's reasoning discussed above with regard to “informatioewgat’ is
similarly applicable.

SimpleAir seeks a construction of only “transmission gateway.” Construction of the
entire disputed term better equips the jury and more completely addressesutds before the
Court!*

The Court construes “a transmission gateway .. the transmission gateway
configured to prepare the addressed data blocks for transmission to receivers
communicatively coupled to the remote computing devices and initiate tramission of the
addressed data blocks to the receivers” 'Z79 Patentclaim 1) to mean “one or more

software programs (or a portion of a program) that interface with other resouces used to

! Construction of the entire term is also consistent with@begle 1Claim Construction Order in which

the entire term was construeoogle IClaim Construction Order at 39. As the entire phrases at issue
are somewhat different between each of the claims at issue now and also bbavpgartclaims in
Google | the construction for each claim is varied, but the fundamental resoluttbe obnflict raised

by the parties remains the same.
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transmit the addresseddata blocks and that are configured to prepare the addressed data
blocks for transmission to receivers communicatively coupled to the remote cquiting
devices and initiate transmission of the addressed data blocks to the reces/&

The Court construes“at least one transmission gateway, the transmission gateway
configured to prepare the addressed data blocks for transmission to receiversndch
configured to cause the addressed data blocks to be transmitted to the reces/e (' 154
Patent claim 1) to mean“one or more software programs (or a portion of a program) that
interface with other resources used to transmit theaddresseddata blocks and that are
configured to prepare the addressed data blocks for transmission to receiversndh

configured to cause the addressed data blocks to be transmittedttee receivers”

11.“receiver” (" 279 Patentclaim 1, '154 Patentclaim 1).

SimpleAir Google

[no construction necessary] a receiving devie attached to the remote
computing device for receiving the data blocks.
Explanatory phrase: The receiver and the
remote computing device may form part of a
consumer electronic device.

SimpleAir

SimpleAir asserts that th&oogle | Defendants sought a construction that required a
“receiver” to be a “device” that is “attached” to the remote computing device,tipgsing an
implicit requirement that the receiving device and the computing device cannoiniperents
within a larger machine(Dkt. No. 68 at 23. SimpleAir asserts that the Court rejected Google’s
proposed construction i@oogle land ruled that theeceive and computing device need not be
“formed in entirely different structures.Google IClaim ConstructiorOrderat 19. SimpleAir
asserts that the Court should apply the same reasoningasdgte |

SimpleAir further notes that the claim langeagf the’279 and 154 Paterg expressly
refutes Google’s position. In particular, SimpleApoints to the language “receivers

communicatively coupled to the remote computing devices.” SimpleAir assdrthithdefines
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the relationship between the re@rs and the computing devices and requires “comaoatinely
coupled; not “attached’” SimpleAir asserts thatonsequentlythe claim languagsupports the
conclusion that “attached” is not requiredDkt. No. 68 at 22. SimpleAir further cites to
demendent claim 30 of the279 Patentand dependent claim 29 of th&é54 Patent(each
depending from their respective claim Which each add the limitation that the “receiver and the
remote computing device form part of a consumer electronic device.” éimpisserts that it
necessarilyollows that claim 1 encompasses receivers and computing devices that foahgar
consumer electronic device. SimpleAir asserts that to avoid potential jury iconfasd
preclude future claim construction disputes, t@eurt’s construction should include the
explanation that “the receiver and the remote computing device may form axtosfisumer
electronic device.”(Dkt. No. 68 at 23. SimpleAir further asserts that the fact that the devices
perform separate functis does not require the devicesb®“attached” and does not suggest
that the receiver and the remote computing device cannot be part of a larger (@kiclo. 82

at 10.

Google asserts that the Court notedGimogle Ithat “the parties do not disputhat the
‘receiver’ and the ‘remote computing device’ as presented in the claims are sajmics.”
Google IClaim ConstructiorOrderat 19. Google asserts that SimpleAir's positions in this case
contradict the Court’s findings. Google asserts 8impleAir maintains that a “receiver” is not
actually a device but only a saomponent of a device. Google asserts that neither the
“receiver” nor the “remote computing device” are gmponents but rather are devicéBkt.

No. 76 at 23. Google aserts that the Court has found that the receiver and the remote
computing devices are separate devices and that this isvaddht in the claim language.

Google further notes that the patent specification treats the functions céciiger and the
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remote computing device as being differamid the claims require “communicative coupling” of
the devicesfurther supporting the conclusion that the two elements are separate d¢bikes.
No. 76 at 24).

At the oral hearingGoogle stated that “attacheds aised in its construction was not
necessary and that “we don’t have an issue with attached versus communicatiyggg. . . .

The attachment is not a big issue is what I'm sayin@laim Construction Hr'g Trl112:22).
Google stated that the reletassue was whether the receiver and the remote computing device
are separate device$ld. at 11224-113:5). Google further asserts that the file history supports
this conclusiorbecauseén a reexamination of théd33 Patenthe applicants stated:
That notification would occur whether the computing device was on or off
because the receiver card had its own power s@batterie$. In other wordsthe
receiver did not rely upon the power from the remote computing device and
therefore the receiver was abbe on [sic] toreceive messages and notify the
computing device of their receipt even when the computing device was off.
(433 Reexamination of February 1, 2013 at B&f. No. 82, Ex. 39. Google asserts that this
argument allowed the receiver to receive messages when the remote cordputoeg was
turned off, an explicit requirement of the "48@&ims. Google IClaim Construction Ordeat 23-
25. Google asserts that this independent functionality of these two devices is a Keaybé&me
allegedinvention. Google asserts that SimpleAir's “explanatory phrase” erroneougigss
that the receiveand the remote computing device need not be independent devices.
Analysis
Google asserts that the issue before the court is not whether the receivez esmddte
computing device are “attachedbut whether the devices are “separate.” However, Google has

not proposed a construction to this Court that addreGsesyle’s separateness argument.

Moreover, it is clear that Google intends to load the tmeparate devices” with a meaning that
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deviates from both the ordinary meaning of “separate” and the meanthg @supling of the
receiver and the remote computing device as described in the specification and daims
particular, Google argues thatutscomponents” of a larger system are ne¢garate devices”
and that any “devices” must be completely distinct from each o{bt. No. 76 at 23. Under
Google’s argumenta microprocessor and a memory of a computer are not “separate” devices.
Such an interpretation is not only completely devoid from Google’s proposed construction, but
also lacks support under an ordinary meaning and in the specification. The specification
describes a computer 14 that may inclidenicroprocessor connected to a systbus and a
receiver card that connects to a wireless receivér 379 Paten?:20-45 & fig.2. Receiver 32
is shown in Figure 2 as outside of the computer 14 (and externally sefanmatethe
microprocessor) However, Google has pointed to no portion of the specification mandating that
the receivermustbe external to the computer ,hich contains the microprocessand no
portion of the specification that mandates that the receiver and the receiver caot loan
combined. In fact, the relevant portion of the specification then continues with graeét

One skilled in the art will recognize that the present invention is not limited to the

particular configuration discussed above. Rather the present invention may be

implemented on other computer systems and configurations, including but not

limited to Macintosh or Unix computers, televisions, telephones, appliances and

so forth.
Id. 7:46-52. The fact that the “receivers” and theemote computing devices” are separate
devices does not netgathe fact that the components may form parts of a ldegace or system
Though the claims now refer to the devicksnmmunicatively couplel as opposed to
“communicating’ the Google lanalysis and discussion applies:

The parties do not assert that “receiver” is ambiguous or that the term does not

have an ordinary meaning known to one in the art. The parties do not dispute that

the “receiver” and the “remote computing device” as presented in the claims are
separate devices. Defendants have pointepassages in the specification that
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indicate that the devices in the disclosed embodiments are in different ssuctur
Defendants assert that the claimed receiver must thus be limited to the disclosed
embodiment. However, Defendants have not pointeddisc@aimer or disavowal

that the separate devices must be formed in entirely different strucBees
Phillips, 415 F.3d at 1316 (claim scope may be limited by a disclaimer or
disavowal). Moreover, the specification refers to the wireless receiver 32
interacting with a receive card in the remote computing device or through the use
of the computer serial pord33 7:27-30. The next sentence in the specification
then describes that “the invention” is not limited to the “particular configurati
discussed above” and the specification then states that the invention may be
implemented in other configurations such as televisions, telephones, appliance
and so forth. 433 7:3035 (“Rather, the present invention may be implemented
on other computing systems and configurations, including but not limited to
Macintosh or Unix computers, televisions, telephones, appliances and so forth.”)
Thus, the specification itself implies that configurations other than the illustrated
remote computing device and wireless receme contemplated. As such, not
only is there no disavowal requiring the limitations sought by Defendants, the
specification provides support for rejecting Defendants’ limitations.

Moreover, the claims themselves describe the relationship between the
recaver and the remote computing devices. The claims state the receivers
“‘communicating with said computing devices [said devicé4B3 Claim 1 [914
Claim 1].

Google IClaim ConstructiorOrder at 1920 This also conforms to tH&79 Patent
claim 30 an '154 Patentlaim 29 which each add the limitation thdhe receiver and
the remote computing device form part of a consumer electronic device.”

As to Google’s new argument regarding tetated’433 Patenfile history, that
passage relates the daim element “whether said remote computing devices are on or
off.” Moreover, that the receiver may have batteries and rely upon power not from the
remote computing device does not indicate that the two devices cannot be part of the
samelarger device.Furthermore, the passage in question relates to a declaration of prior
inventorshipthat describes the prior reduction to practice. (433 Reexamination of
February 1, 2013 at 1, Dkt. No. 82, Ex. 39 context of the entire argumerat clear

disclaimer a to “receivef’ in genera)] has not been establishe@&eeCordis Corp. v.

Y Though n theclaims at issue in the '279 Patent an®4 Ratent the language is “communicatively
coupled’rather than “communicating,” the same analysis applies.
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Medtronic Ave, In¢.339 F.3d 1352, 1358 (Fed. Cir. 2003) (prosecution statements will
constitute disclaimer of scope only if they are “clear and unmistakablenstate of
disavoval.”). In Google Ithe Court found that the ordinary meaning of the term applied.
The Court finds that the ordinary meaning still applies. However, to make clear the
resolution of Google’s position that the devices cannot form a part of a common larger
device, the Court adds explanatory phrase to reject Google’s “separate” construction.
The Court finds that “receiver” needs no further construction and that the receiver

and the remote computing device may form part of a consumer electronic dee.

12.“whether the remote computing devices are online or offline from a data channel
associated with [each/the] remote computing devifg” ('279 Patentclaim 1, '154
Patentclaim 1)

SimpleAir Google

whole phrase: whether the remote computing Indefinite
devices are orra not connected via the Internet
or another oline service to a data channel
associated with each cpurting device at the
time the preprycessed data is received by the
receivers, wherein the data channel is for
accessing information from the information
source that sent the data.

A device is not online to an associated data
channel merely because it is able to receive data
transmissions (directly or indirectly) from the
central broadcast server.

a data channel: one or more communication
channels or paths for accessing or viewing a
category or subcategory of information that is
provided by an information source over a
communications network.

The dispute before the Court centers upon whether the term “data channel” istedefini
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Positionsof the Parties

Google asserts that the alleged invention is directed toward transmitting congent to
remote computing device whether the device is connected to the Internet (or othesemice)
or not. Google asserts that this is accomplished by providing an alternativehimatght a
“receiver” by which information can be transmittetiem the computing device is lfie (“i.e.,
not connected to the Internet or some othelir service”). (Dkt. No. 76 at 25 (quoting279
Patent7:12—-13)).

Googk asserts that the term “data channel” does not appear in the specification and was
first added to the claims in 2004, years after the priority datP&t. No. 76 at 25. Google
asserts that thus the specification provides no guidance as to the meaning of beirggdionli
offline from a data channel associated with each remote computing devBmogle further
asserts that the “data channét’ not a term known in the araind accordingly, with no
specification guidancethe term cannot be determined with any reasonable certainty under
Nautilus.

Google asserts that under SimpleAir's construction “a data channel” cealtylpart or
parts of any connections between the remote computing devices and any informatcas.s
Google asserts that under SimpleAir's constructiateace could always be both online and
offline at the same timas the device could be both online to some data channels and offline to
some other data channelgDkt. No. 76 at 2. Google asserts that such ambiguity is not
permssible undeNautilus.

SimpleAir asserts that its construction matchesGoegle | construction. SimpleAir

asserts that the reasoning set fortlGimogle Idemonstrates that the term is not indefinite and
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that no expert in any of the other prior cases had trouble understanding and applyeammthe t
(Dkt. No. 68 at 23—24 (citing Knox Decl. § 106, Dkt. No. 68, Ej}. 1)

SimpleAir asserts that though the term “data channel” is not utilized in the saigoific
the claims and specification provide substantial guidarfBét. No. 82 at 11 (citingGoogle |
Claim ConstructiorOrderat 13-14, 16-1)); (Knox Decl 1 87-106Dkt. No. 68, Ex. L As to
Google’s assertion that the data channel could be any data channel, Simate&irtisat such
assertion idalse. SimpleAir asserts that the connection for determining whetheri@e dev
online or offline must be a connection to a data chafunehe information source that sent the
data through the central broadcast server. SimpleAir asserts that sutkrpretation of the
term makes sense in the context of the whole claim and is how the parties andiexXpeotje
| consistently understodtle term (Dkt. No. 82 at 11).

SimpleAir asserts that to preclude future dispute, the Court should add the following t
the end of th&oogle Iconstruction: “wherein the data channel is for accessing information from
the information source that sent the data.” SimpleAir asserts that such aonaddansistent
with the patentee’sprosecution history statementade in the'154 Patent Covered Business
Method Review:

In light of the specification, this path or “data chanrislhot a path to an information

sourcethat isunrelated to the central broadcast server notificaystem. Radter, it

is a path for accesw information from the information source that sent the data

through the central broadcast server.

(154 Patent Covered Business Method Review aDkB, No. 82, Ex. 37). Further, SimpleAir
asserts that its construction fits wigachclaim as a whole SimpleAir asserts that the claims
recite transmitting data from an information source to a remote computing devicéoand

accomplish thisdata from an information source is receiv®da central broadcast senaand

transmitted to the remote devicesthether online or offline from a data channel associated with
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each remote computing device.” SimpleAir asserts that the “online or bdftim¢ations have
utility only because the central broadcast server provides data from anatitsrreource to a
remote deviceesven when the remote device is not online to that information so(ibde. No.
82 at 12).

Regarding SimpleAir's requested addition language, Google assertsnipdeAr seeks
to change the claim element from “data channel” to “the commmetd the information source
that sent the data.'(Dkt. No. 87 at 3. Google asserts that SimpleAir cannot cite support for
such change in the specification because the specification never uses the tarochédatel.”
(Dkt. No. 87 at 4. Google ass&s that the specification does not say anything about being “not
online tothat [the information source sending data to the central broadcast server] indormat
source.” Googleotesthat the specification merely states that data is sent to the dexeoe
while it is offline (i.e, not connected to the Internet or some othdinerservicg. (Dkt. No. 87
at 4. Google asserts that SimpleAir's post hoc redrafting is prohibited by(l2t. No. 87 at 4
(citing Allen Eng’g Corp. v. Bartell Indus299 F.3d 1336, 1349 (Fed. Cir. 2002))).
Analysis

In Google | Google asserted that the “data channel” was any path between the remote
computing device and the Internet through which information could fl&wnogle I Claim
ConstructionOrder at 8. Google nowgues that the term is indefinite because the “data path”
could include any part or parts of any connections between the remote compuioes @ad
any information sources. Inagicular, Google asserts thahder SimpleAir's construction a
device couldalways be both online and biffe at the same times the device could be both
online to some data channels and offline to some other data char{bé&ls.No. 76 at 26.

Google’s new argument is unreasonable in light of the context of the ovenall diaicontext,
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the claims reference transferring data from an information source thtbaguse of a central
broadcast server receiving data from the information source. This data is theth Ipaa parser

of the central broadcast server. The infororatgateway builds data blocks from the parsed
datg and the transmission gateway prepares the data blocks for transmission. Onleth#redo
claim state the transmission is made whether the remote computing devices aerofftine

from the data cénnel. '279 Patentlaim 1. In this context, it is clear that the refererftatd

is the data from the information soure@d the corresponding processing steps are performed on
this data. Moreover, it is clear thidie “data channel” in question is the data channel affiliated
with the particular data provided by the particular information source, not some otaer da
channel and some other information source. This corresponds to the disclosure of the
specification as noted in bo#&iWWSandGoogle |

The specification explains that “dime services and other information sources,
provide data feeds, including real time data feeds” to the central broadevast ser
regarding, for example, “news, sports, and financial storié33 Patent at 7:44

54. “[A] user can register and subscribe to receive broadcasts” of these data feeds
from the central broadcast server, which meins a “subscriber database to
determine which subscribers receive which types of contéait it 8:20-25.The
specificationexplains that the user is able to spetpreferences at information
category or specific content levels” and can even select “subcategories of
information within a particular information categoryfd. at 21:2332. Thus,
when data for a particular fead available, it is “broadcast to the preferred
viewer” application on the user’'s remote computing devideat 26:15-17.

AWSOrder at 33

The information sources 12 may include a variety of categories of information
such as news feeds, email feeds, premium service feedgraphic feeds433
Figure 1 6:28-30. The patents are also directed toward the broadcasting of these
feeds. '433 Abstract, 5:5355. In this context, data channel is not limited as
Defendants seek. Rather, access to the contiémn the information sources 12

is what is important. Thus, within the patents, the connection 24 provides the
remote computer 14 access to the information source$t33.30:55-31:14. The
connection 24 is not limited to a connection to the Internétréilner it is a
“‘connection 24 back to the information source 12 to obtain more detailed
information.” '433 30:62—-63. Thus, in use, the connection is provided to
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“automatically establish a link back to the information source 1233 31:2-3.
As such, e specification sygorts SimpleAir’'s construction. . .

Google | Claim ConstructionOrder at 13. In context of the claims themselves and the
specification as a whalé is clearthat the data chann#iat is associated with the information
source refrenced in the claim as providing the data is the rela@atathannelnot just anydata
channel. In context of the surrounding claim limitatignthe term “data channel” ishus
reasonably certain and therefore definite undeMNahetilusstandard. Further, in context of the
specification as a whaleéhe term isthus reasonably certain and therefore definite under the
Nautilus standard. The Court generally adopts t®ogle Iconstructionwith the inclusion of
the concluding language “wherein the dafaannel is for accessing information from the
information source that sent the data.” The inclusion of the concluding langiaggh
inherent from the claim itself and the specificatienprovided to explicitly address the newly
raised arguments ofdagle

The Court construes “data channel” to mean “one or more communication channels
or paths for accessing or viewing a category aubcategory ofinformation that is provided
by an information source over a communicationsietwork.”

The Court construes“whether the remote computing devices are online or offline
from a data channel associated with [each/the] remote computing devjsf (279 Patent
claim 1, '154 Patentclaim 1) to mean “whether the remote computing devices are or are
not connected via the Internet or another online service to a data channel assaed with
each computing device at the time theddresseddata block is received by the receives,
wherein the data channel is for accessing information from the informatin source that sent the

data. A device is not online to an associated data channel merely because it is able to vecei
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data transmissions (directly or indirectly) from the central broadcast server *3

13.“a subscriber database” (‘279 Patentclaim 2, '154 Patent claim 2)

SimpleAir Google

No construction necessary database to determine which subscribers rec
which types of content.

The parties dispute whether the database mhetgrmine which subscribers get whitgipe of
content.

Positions of the Parties

SimpleAir asserts htat a subscriber database is simply a database of subscribers.
SimpleAir objects to Google’s construction and asserts thatilascriber databas@eed not be
used for the purpose of determining “which subscribers receive which typesnts#ntc”
SimpleAr uses as an example an online newspaper which delivers the same content to each
subscriberand thus the subscriber database is only a list of subscrifieks. No. 68 at 27.
SimpleAir assertghat the claims do not require the particular functmomtainedin Google’s
construction and there is no disavowal in the specificatipkt. No. 68 at 2. SimpleAir notes
that Google’s expert has admitted that Google’s construction is narroeerthie term’s
ordinary meaning.(Dkt. No. 82 at 13. SimpleAir also asserts that Google is merely relying
upon disclosed embodiments and has pointed to no disclaimer or disavowal to support narrowing

the claim.

13 The Google Iconstruction includethe explanatory phrase “a device is not online to an associated data
channel merely because it is able to receive data transmissions (directtirectly) from the central
broadcast server.Google IClaim ConstructiorOrder at 17. Such explanatory phrase was provided to
address the particular construction arguments rais€dagle land provide assistance to the jurythiat
situation Though the arguments raisedGoogle Ihave not presented hettbe Court still includes the
explanatory languagso as to be clear in case theogle larguments are raised again at trial.
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Google points to the specificatiowhich states that “a subscriber database [] is utilized
by the central broadcast server to determine which subscribers receivetyg@s of content.”
'279 Patent8:37-40. Google also points tihe passage stating thiall applicable real and
virtual addresses are determined based on the type of information in the datarxoagser
subscription data from the ssdyiber databases.ld. 22:1418. Google asserts that SimpleAir
points to no intrinsic or extrinsic evidence. Google asserts that when subscrébaldeato
receive different types of content, as is the case in the patent, then the sublstabase must
record which subscribers receive which types of cont€ogle asserts that the diagram of
Figure 1shows multiple types of conteahd that this figure is listed in the Description of the
Drawings adeing “in accordance with the present inventioid” 4:18-19. Google asserts that
Figure 1 and the figures that relate to Figure 1 are not merely embodirnenédso are the
descriptions of the claimed invention. Thus, multiple types of contentlmeystesentand the
subscriber database must distinguish which content goes to which subscriber.

Analysis

The parties do not appear to contest that the terms “subscriber” and “databasetare k
to those in the art or that a “subscriber database” in arginsage would have adader
meaning than Google’s constructioRather,Google asserts that the embodiments shown in the
specification conform to its construction. Though the primary passage relied@oolgje does
describe a usage of a subscriber database to “determine which subscribersmgichivgpes of
content” (279 Patent3:37-40), the specification does not indiedhat a subscriber database
must be limited to such embodimenEurther, though Figure 1 is “in accordance” with the
present mvention, the specification does not state that the claims are limited to only the

embodiment of Figure 1. “Although the specification may aid the court in interpreting the
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meaning of disputed claim language, particular embodiments and examples gpjrednm
specification will not geerally be read into the claims.'Comark Commc’ns, Inc. v. Harris
Corp, 156 F.3d 1182, 1187 (Fed. Cir. 1998¢e also Phillips415 F.3d at 1323Google has
only pointed to a particular embodimeniThe Court rejects Google’s requirement that the
“subscriber database” must be limited to those subscriber databasedetdratine which
subscribers receive which types of content. Rather, the ordinary meaning applies.

The Court finds that the term “a subscriber database” daes not need further

construction.

14."a viewer” (' 279 Patentclaim 14, '154 Patentclaim 14)

SimpleAir Google

one or more applications or programs for Plain and ordinary meaning
viewing a category (or subcategory) of
information received from an information
source that provides datathe central
broadcast server

SimpleAir seeks to limit the term in three wagk) a “viewer”is limited to software and
does not include “windows,” (2) a viewer is not generic software for viewirgpgd but instead
is “associated” with the particular datategorytype (stock, sports, weather, et@ahd (3)the
viewer displays information “received from an information source that provides tdathe
central broadcast server.”

Positions of the Parties

SimpleAir asserts that the term is used in the claims in the context of something
“launched” by a computing device]W]herein the remote device is further configured to launch

a viewer associated with the transmitted data upon a response by a user to the visual alert.

SimpleAir asserts that “launched” therefore necessarily means a computer applioati
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program. SimpleAir also asserts that the specification describes viaséseftware” on the
user's remote computing devicé279 Patent23:31-54(the user interfacesiresponsible for
other “applications, such as “viewer server 20and allows the user to “open viewer 48.”
SimpleAir also asserts that the prosecution history referred to évigpplications.” (Dkt. No.
68 at 24. SimpleAir asserts that Google’s eeénce to a “service” is merely a reference to a
program. (Dkt. No. 82 at 1. As to a “window” as referendeby Google, SimpleAir asserts
that the claims and specification make clear that software is being retemed & awindow
which is part of a graphical display. SimpleAir notes that 279 Patentlependent claim 28
recites installing, activaig, and updating of the viewerSimpleAir also cites t@pecification
section3:19-23, which references developers writing different viewers. [2kt82 at 12).
SimpleAir further asserts that the claim language requires the “viewer” to $eciated
with the transmitted data.” ThuSimpleAir asserts that the viewer is not generic software for
viewing all data bytinstead is “associated” with th@articular datacategory (Dkt. No. 68 at
25). SimpleAir further points to the specificatiomhich states that “there are separate viewers
for each of the different types of information provided over the netwoPk9(Paten28:61-63
and “informationis broken into logical categories at the central broadcast serverd34hech
matches viewer 48 which exist on the user’'s endd.(28:9-11). SimpleAir further cites tthe
passage which stateqT]hus a viewer that is capable of displaying baseball information only
receives bamball information.” Id. 28:2527. Accordingly, SimpleAir assertsthat the
specification discloses a stock market viewer, a football viesret newspaper viewer279
Patentfig.24. SimpleAir further cites to consistent statements that SimpleAir made during

prosecution. (Dkt. No. 68 at 25).
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Finally SimpleAir asserts that the viewer displays information “received from an
information source that provides data to the central broadcast server.” Singdeéyts that the
specification describes that the categories of information are data feeds prdrodedhe
information sourcesot the central broadcast server279 Patent7:67-8:2. In this way,
SimpleAir asserts that the data that is displayed by the viewers is retreivethe information
source that provides data to tentralbroadcast server(Dkt. No. 68 at 26).

Google asserts thalifferent viewers may process different types mediaand/orthat
viewers may be customized to the information sourSee’279 Paent 3:26-29;id. fig.24.
Google asserts a viewer thus enables a user to “view” the transmitted ctotanthe
information source. Google asserts that no further construction of the term is né2kted\o.

76 at 27).

As to SimpleAir's “application®r programs” limitation, Google asserts that other things
may be launchedsuch as a service or a windowDkt. No. 76 at 2§. Google asserts that
SimpleAir's seltserving prosecution statements made after litigation has commenced should be
given no weight. Dkt. No. 76 at 28 n.32).

As to “categories (or subcategowyf) information received from an information soufce
Google asserts that SimpleAir is adding language to cléiasmerely recite a “viewer.”
Google also asserts that the patent disclosmsers that displagll datafrom an information
source, regardless of category, including a “stock ticker viewer” tisglagis all information
from a stock information source ('279 PatagtZ4(d)) and an “email viewer” capable of reading
all incoming email from an email information sourdd. 30:14—-18.Google also asserts that the
specification teaches that a viennay filter based on category or content such functionality

is optional. Id. 30:14-18.
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As to SimpleAir's requirement that théewer operate on information received from the
information source by way of the central broadcast server, Googlésdahaéthis is an inherent
limitation of “data” as used in the claimsd SimpleAir’s limitation would be redundan{Dkt.

No. 76 at 28).

With regard to the viewing a category or subcategory disputgl&Air repliesthatthe
stock ticker and email embodiments are embodiments for viewing a categoryrohation.
(Dkt. No. 82 at 13 (citing Google’s expert)).

Analysis

In general, SimigAir is seeking to import embodiments from the specification without a
showing of any disclaimer or disavowal limiting the term “viewer” to those embotimen

As to “software and applications,” there appears to be no dispute that the term ™viewer
may hae an ordinary meaning broader than just software and applications. Sinpie#srily
relies on the claim language itsellaunch.” Howevey clearly a window can be “launched.”
SimpleAir also points to the embodiments in the specification but pointe tisclaimer or
disavowal. Further, though described as software, the embodiments ofsF2dijeg{d) are
described more generally just as “viewers” and such figures provide a “windowike
appearance. 279 Paten6:25-28, 28:59-67d. figs24(a)<{d). Though SimpleAir states that a
viewer is “not a window (i.e. part of a graphical dispfayibkt. No. 82 at 12), the specification
cleaty states that “a viewer can be opened through a user interfacahantroad sensetates
“viewers 18. . .are the means by which data received from the broadcast network is displayed to
the user.” '279 Patent28:59-60. Combined with the lack of disclaimer as to the broader
meaning of “viewer,” thenore general descriptions of “viewer” counsel against limitiegtérm

to asoftware embodiment and excluding windows and the lkg.to the reference to claim 28
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(“installation, activation, deactivation, or updating”), claim 14 does not include lsnguage
and uses the term “viewer” in a more general manrBne specifiation does not support
limiting “viewers” to only the disclosed embodiment and excluding other embodinseich as
windows,from the meaning ofviewer.”

As to viewing just selected categories of information from an information sobeee, t
patentteaches information sources that may only prowideparticdar type of informationfor
example email from an “Internet Email provider” information source may be viewed on an “E
mail viewer” 279 PatenB0:4-36 SimpleAir's construction would exale this embodiment,
as such viewers would view all information from the information source, not juseeteskl
category. A construction that excludes disclosed embodiments “is rarely corr&ariDisk
Corp. v. Memorex ProgdInc,, 415 F.3d 1278, 1285 (Fed. Cir. 2005) (quotigonics 90 F.3d
at 1583). Similarly, the patent teaches stock information squsuel as “Quotecom” and a
stock ticker viewer, without teaching that only a selected category of stocknatfon is
viewed. '279 Paten6:28, 6:15id. fig.24(d). Further, with regard to the other embodiments in
which a viewer may be used for just a selected category of information franfcemation
source, SimpleAir has not pointed to any portions of the specificattated to such
embodinents that suggest a more general usage of “viewer” has been disavéweslich
SimpleAir is merely seeking the incorporation of embodiments without support in the
specification mandating such incorporation.

Finally as to SimpleAir's attempt to requitteat the information viewed igrovided from
the central broadcast server, the claim language itself states the relateonshigerhas to the
data: “a viewerassociated with the transmitted dat®ther claim language describes in more

detail the transmitted data and origin of the transmitted data. Thus, the claim langekige
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describes what data the viewer is associated with. SimpleAir has not jusiifieddditional
explanation is needed beyond that provided in the claims.

The Court finds that “viewer” needs no further construction.

15.“contextual graphics” (‘279 Patent claim 17, '154 Patent claim 17)

SimpleAir Google

graphics relating to the context of the No construction necessary
preprocessd data that has been received

Positions of the Ptes

SimpleAir notes that its construction matches@uogle Iconstruction. Google IClaim
ConstructionOrder at 46 SimpleAir further notes that Google has adopted the Court’s
construction in six petitions for pogtant review. (Dkt. No. 68 at 26-27).

Google originally sought a construction that the terfmontextual graphics”was
indefinite and in the alternative soughtplain and ordinary meaning.(Dkt. No. 68 at 26.
Google did not argue this term in its briefiramd in the final Joint ClainConstruction Chayt
Google just asserted “no construction necessary.” (Dkt. No. 84 at 6).

Analysis

Google has not presented any argummesd to this term. The Google | Claim
ConstructionOrder describes how the specification supports the construb@brine graphics
relate to the context of the information showGoogle | Claim ConstructionOrder at 46.
Google has not provided any justification to deviate from ragonale of theGoogle |

construction*

* The claims inGoogle Iincluded “preprocessed data.” The claims of the '279 and '154 patents
reference transmitted data/datacks, and the construction is changed appropriately so as paivide
jury confusion.
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The Court construes “contextual graphics” b mean “graphics relating to the

context of the transmitteddata that has been receive.”

CONCLUSION

The Court adopts the constructions set forth in this opinion for the disputed terms of the
patentsin-suit. The parties a®RDERED that they may not refer, directly or indirectly, to each
other’'s claim construction positions in the presence of the jurikewise, the parties are
ORDERED to refrain from mentioning any portion of this opinion, other than the actual
definitions adopted by the Court, in theepence of the jury. Any reference to claim construction
proceedings is limited to informing the jury of the definitions adopted by the.Court

Within thirty (30) days of the issuance of this Memorandum Opinion and Order, the
parties are hereb@RDERED, in good faith, to mediate this case with the mediator agreed upon
by the parties. As a part of such mediation, each party shall appear by courtsebatehst one
corporate officer possessing sufficient authority and control to unilateradlye nbinding
decisions for the corporation adequate to address any good faith offer or céemtéreettlement
that might arise during such mediatioRailure to do so shall be deemed by the Court as a failure to

mediate in good faith and may subject that party to such sanctions as the Courtpjereprsate.

So ORDERED and SIGNED this 27th day of April, 2015.

RODNEY GILs;irRAM

UNITED STATES DISTRICT JUDGE
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