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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
MARSHALL DIVISION

MARK JONES & PAMELA JONES,
Plaintiffs,

V.
Case N02:14cv-694RWSRSP
HARLEY-DAVIDSON, INC. HARLEY-
DAVIDSON MOTOR COMPANY
GROUP, LLC,

w W W W W N W W W W

Defendants.

MEMORANDUM ORDER

Pending kfore the Court is Plaintiffs Mark Jones and Pamela Jones’ (“the Joneses”)
Motion to Strike the Testimony of Defendants Ha2gvidson, Inc. and Harlepavidson
Motor Company Group, LLC’s (“Harlefpavdson”) Expert, David R. Thom. (Dkt. No. 62.) The
Joneses assethat Mr. Thom’s testimony isneither relevant nor reliable. Harley-Davidson
counters thathe Joneses’ “attacksn Thom’s opinions and testimony go to the weight rather
than the admissibilityof the evidencé (Dkt. No. 70 at 6.) The Court has considered the
arguments and finds that Mr. Thom’s testimony willdogy partly excluded.

APPLICABLE LAW

Rule 702 provides that an expert witness may offer opinion testimony if (a) the’®xpe
scientific, technical, or other specialized knowledge will help the tri¢acifto understand the
evidence or to determine a fact in issue; (b) the testimony id loassufficient facts or data; (c)
the testimony is the product of reliable principles and methods; and (d) the eapesliably

applied the principles and methods to the facts of the case. Fed. R. Evid. 702.
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“The inquiry envisioned by Rule 702 is .a flexible one,” buin Daubert, the Supreme
Court held the Rules also “assign to the trial judge the task of ensuring thateatisebestimony
both rests on a reliable foundation and is relevant to the task at raudhért v. Merrell Dow
Pharms. Inc., 509 U.S. 579, 594, 597 (1993The relevance prong [oDaubert] requires the
proponent [of the expert testimony] to demonstrate that the expert’'s ‘reasommgrmdology
can be properly applied to the facts in issuddtinson v. Arkema, Inc., 685 F.3d 452, 459 (5th
Cir. 2012) (quotingCurtisv. M & S Petroleum, Inc., 174 F.3d 661, 668 (5th Cir. 1999)). “The
reliability prong [of Daubert] mandates that expert opinion ‘be grounded in the methods and
procedures of science and.be more than unsupped speculation or subjective belief.”
Johnson, 685 F.3d at 459 (quotin@urtis, 174 F.3d at 668).

In assessing the “reliability” of an expert’s opinion, the trial court mangider a list of
factors including: “whether a theory or technique canbe (and has been) tested,” “whether the
theory or technique has been subjected to peer review and publication,” “the known or potential
rate of error,” “the existence and maintenance of standaadsl “general acceptance” of a
theory in the “relevant sanific community.” Daubert, 509 U.S. at 593—94ee also Kumho Tire
Co., Ltd. v. Carmichael, 526 U.S. 137, 150 (1999) Jaubert makes clear that the factors it
mentions daot constitute a ‘definitive checklist or test.”)J.S v. Valencia, 600 F.3d 389424
(5th Cir. 2010).“The proponent need not prove to the judge that the expert’'s testimony is
correct, but she must prove by a preponderance of the evidence that the testirebaplées”
Johnson, 685 F.3d at 459 (quotinigloore v. Ashland Chem., Inc., 151 F.3d 269, 276 (5tGir.

1998) (en banc)).



ANALYSIS

A. Reliability Challenges

The Joneses asséntat Mr. Thom’s testimony is not reliable for thregasons. First, the
Joneses point ouhat Mr. Thom used theNational Operating Committee ontafdardsfor
Athletic Equipment (“NOCSAE”head form to conduct motorcycle helmet tests. The Joneses
statethe NOCSAE head form is intended to be ufsedathletic helmetsests and accordingly,
“there is nd widespread acceptance of his method within the reles@amimunity of experts.”
(Dkt. No. 62 at 6.)Second, the Jonesesntendthat Mr. Thom’s tests haven unverifiable
marginof error. “Thom conducted only a single drop for eficecenario” whichprevents the
Joneses frontonfirming if his “test was capable of reproduction within a reasonable rate of
error.” (Dkt. No. 62 at 6.) Finally, the Joneses as&t“Thom provides no evidence [] his
apparatus was properly calibrated prior to his testing.” (Dkt. No. 62 at 7.) The Sasesavir.
Thom’s apparatus wdskely improperly calibrated because his results show an “inexplicable”
difference in peak linear acceleration basadheinitial velocity. (See Dkt. No. 62 at 7.)

Harley-Davidson responds to each of these points. First, H&xdaydson statethatthe
NOCSAE head form is “widely accepted and used nationally for testing thé\edfexss of all
helmets with regard to protected the human heg@kt. No. 70 at 6.Harley-Davidson contends
that although magnesium, not NOCSAE, head forms areindedpartment of Transportation
(“DOT”) compliancetesting NOCSAE head forms are more appropriate fderionstrathg]
how a helmet affects a human head, particularly under the circumstances afgh.” (Dkt.
No. 70 at 7.) Harley-Davidsonassertdhatthe NOCSAE head form “respond[s] to impact in a
manner much more similar fthat of anjactual[person]than the magnesium headforms used

for standard DOT compliance testing.” (Dkt. No. 70 atSefondHarley-Davidson conteds



thatit is not necessary to perform more than one dropat$te “potential rate of errorin the
testis “in the single digit percentage rangehereasthe measurable acceleration reducisim
the“1:3 or 1:4” range.(Dkt. No. 70 at 8.)Finally, HarleyDavidson stateMr. Thom provided a
report which showshathe “properly documented complete pre and fest calibration system
checks’ (Dkt. No. 70 at § HarleyDavidson also notethatthe difference in peak accelerations
is expected.Jee Dkt. No. 70 at 9.)

The Court finds Harleypavidson has shown Mr. Thom’s testimony gafficiently
reliable.As to Mr. Thom’s use of the NOCSAE head form, the Court fthds HarleyDavidson
has showrthereis a reasonable badwm usingthis head form instead of a magnesium head form.
Harley-Davidsonsays thamagnesium head forsrare not suitable for impact tests becauke
impact to a magnesium heddes not mimiche impact to a human head. Tlenesegite no
evidenceshowingthis reasonings invalid. Furthermorejustas “[pJublication ... is not asine
gua non of admissibility,” Daubert, 509 U.S. at 593, Harleavidsons failure to conduct its
test ina mannerconsistentwith related government protocolss not dispositive othe test’s
admissihblity under Rule 702.

As to Mr. Thom'’s failure to perform multiple test runs, the Court fithddthis does not
causehis testimonyto be unreliable. Mr. Thom impliestesting inthis field is generally
consistent because the variance betwees rs smalland the values being measured are large
(See Dkt. No. 70 at 8 (“The ‘potential rate of error’ will be in the single digit petage range
while the acceleration of a helmet is 1:3 or 1:4.The Court notes thdhe inability of the
opposing partyto confirm a margin of error is not consistenbasis for findingan expers
testimony unreliable Daubert holds that techniques with high rates of error may need multiple

runs to generate reliable dabtat Daubert does not holdhatreliable techniquesnustalwaysbe



repeatedSee Dabuert, 509 U.S. at 594 [f]n thecase of a particular scientiftechnique, the
court ordinarily should consider the known or potential rate of eamafthe existence and
maintenane of standards controlling the technique’s operadbidaitation omitted).

Finally, as to Mr. Thom’s alleged failure to calibrate the apparatus, the¢ Gates that
the Joneses have abandoned this challenge in their r&éyDkt. No. 86 at 2.) Plaintiffs,
however, continue to assert Mr. Thom’s methods are unreliable because a 4.4%cdiffare
velocity cannot yield a 64% difference in peak linear accelerat@ea.Ojkt. No. 86 at 2 (“The
difference in velocitybetween the single drop of the wimeted Mr. Jones head formdathe
single drop of the unhelmeted Mrs. Jones head form was approximately ¥ie4%hese two
dropsyielded a surprising 64% difference in peak linear velofstg].”) (citation omitted).)
Specifically, Plaintiffs argue: “According to Newton’s Second LawMadtion, acceleration is
independent of mass. Therefore, all other things being equal, similaripeak dccelerations
would be expected between the twdheimeted drops despite the fact that Mr. Jones’ head form
weighed more than Mrs. Jones’ head form.” (Dkt. No. 86 at 2.)

The Court finds that these argumehisk merit. It starts from first principle$A lot of
words are used in physics, and they all have precise meanings in physics, although they may
not have such precise meanings in everytimguage.” R. Feynman et allhe Feynman
Lectures on Physics Volume |, at 91 (2010).For exampleyelocity represents the rate of change
of an object’s position with respect time, id. at 86, and“[a] cceleration is defined as thene
rate of change of velocityjd. a 8-8.

A realworld scenario explainghis relationship. “You may have heard with great
excitement about some car that can get from rest to 60 miles an hour in ten secoRdsnilat

such a performance we can see how the speed changes)y on the average.” Id. (emphasis



added). In other words, the net change in velocity aveeriod of time is proportional to the
average acceleration over that period, biitis not necessarily proportional to thpeak or
maximum acceleration durirthat period.

Thus, if two objects begin at rest artdn second lategre traveling at the same speed,
their average acceleration over the ten sesamdhe same. However, their peak accelerations
duringthe periodmight have been different (e.g. one object may have rolled down a hill and the
other may have been fired from a slingshapplying theseconceptdo the facts of this casa,

4.4% difference in initial velocity betwedavir. Thom’s two testswill producea proportional
difference inaverageacceleration but will not necessarily prodwceorresponding relationship
between peak accelerations.

Furthermore, contrary to the Joneses’ arguments, Newton’s Second Law of Motion does
not say “acceleration is independent of mass.” (Dkt. No. 86 at 2.) In fact, Newt@oisdSeaw
of Motionsays the opposite:

Newtoris second law of motion can be formally stated as follows: The

acceleration of an object as produced by a net force is directly proportional to th

magnituek of the net force, in the same direction as the net,farodinver sely

proportional to the mass of the object.*

Thus, consistentvith Newton’s Second Law, if two objects impact the ground at the
same velocity, a more massive object will require a greater stopping farce tless massive
object to produce the same average deceleration over the time period of impact.f@it@scif

in forces (resulting indifferent stresses on the structures of the helmet®)nés plausible

explanation for the differences in the peak accelerations that Mr. Thom measudn,|

1 See http://imgtfy.com/?q=NewtorSecond+Law+of+Motion (emphasis added). The

mathematical formulation of NewtonSecond law also relates mass™ and accelerationd.”
(13 dv bi}
Feynman Lecturesat 92 (“F = m—=ma.").



Harley-DavidsonhasshownthatMr. Thom’sresults aresufficiently reliableand theyare not
inconsistenwith thelawsof physics.
B. Relevance Challenges

The Joneses assert that Mr. Thom'’s testimony is not relevant for theeasekirst, the
Jonesestatethat Mr. Thom used the wrong sized helmetshis tests This makes a difference
beause the helmets the Joneses were wearing during the accident had a thecKerimgnand
purportedly betterimpact absorbing properties. (Dkt. No. 62 at 8.) Second, the Jassszthat
Mr. Thom used the wrong drop height in his tests. The Jorsesethat Mr. Thom, without
explanation,increased the drop height in the simulation by nine intioes the Joneseseating
height during the accidenDkt. No. 62 at 9.Finally, the Joneses point ddt. Thom accounted
for linear acceleratiobut notrotational acceleration. The Joneses dfad¢ thismakeshis tests
irrelevant because rotational acceleration contributes significantly tmateubrain injury. $ee
Dkt. No. 62 at 10.)

Harley-Davidson responds to each of these points. Fatley-Davidsonnotes that the
only difference between theelmets in the test and the helmietshe accident ishe thckness of
the comfort paddingvhich, accordingto HarleyDavidson,has nampact attenuation properties.
(Dkt. No. 70 at 11.pecondHarley-Davidson asserts that Mr. Thom increased the drop height in
order to “account for any increased fall height from vaulting and to providem@tive testing
to demonstrate the helmets’ protective effect.” (Dkt. No. 70 at Hihglly, HarleyDavidson
argues that measuring linear acceleration is starmtakdurebecause as of “2016 there is no
established method for laboratory testing of rotational acceleration for Aeddselmets.” (DKkt.
No. 70 at 12see Dkt. No. 70 at 12 (“No standard in thenited States or internationally includes

a test for rotational acceleration.”).)



The Court finds that Mr. Thom’s testimony is relevanthiecase .Harley-Davidson has
shownthat Mr. Thom’s helmettestsare relevant to the case becausehiéflenets used in the test
are acceptable proxies for the helmets in the accident. The parties do not disputeethat t
principal difference between the helmets is the thickness ofinter lining. Mr. Thom’s
declaration statethatthelining has nompactattenuation propertie¢See Dkt. No. 761 16
11.) The Joneses have offered no evidetit contradics this statement. For example, the
Joneses’ expert John D. Lloyd, sahst “a larger helmet would have a thicker liner than the
actual xlarge helmet. . ..” (Dkt. No. 621 at 45.)He does not, howevesay a thicker liner
would reduce the impact in an accident.

Harley-Davidson haslsoshownthe heightdvir. Thomused in thedroptestsarerelevant
to thiscase. Mr. Thom statduk increased the drop heighthis testdy six inchego accountor
the accidenbeing a*high-side” and not‘low-side” accident(See Dkt. No. 621 at 18-19.)The
Joneses point out that there was no need to increase the drop height because Kevin Breen,
Harley-Davidson’s exprt, stated that Mr. Jones “was not ejected during the overt(iDit. No.

64-3 at 13.)

The Court findsthis challenge is directedt the weight of the evidenc&he relevance
factor ofDaubert asksa court to determine if an expert’'s methodology can be applied to the facts
of a caseSee Johnson, 685 F.3d at 459. Here, the Joneses do not dispute “Mr. and Mrs. Jones
were subjected to linear. . acceleration in the crash” and tlaatlrop test i® conventionalay
of measuring linear acceleration. (Dkt. No. 62 at 9.) No evidence suggests Mr. Troptast
methodologycould notbe applied to the facts of this case. That Mr. Thalegedly applied
improper “facts” to a proper methodologys an issue that should be challenged on eross

examination.



Finally, Harley-Davidsonhasshown Mr. Thor's testsarerelevant to the cas#espiteMr.
Thom accounting onljor linear acceleration. Harlepavidsonstateshat Head Injury Criterion
(“HIC™) “is a very goodpredictor of all head injury,” however, it is “[n]ot necessarily the best
for [diffuse brain injuries] because that would be more of a rotational aceabtecptestion.”
(Dkt. No. 621 at 23.) The Joneses do miitectly challengethis characterization dinear and
rotational accelerationS¢e Dkt. No. 62 at 9-10

The Court finds Mr. Thom’s testimonyn these mattershould not be excluded. The
relevance factor dDaubert does not require an expert to account for all variablexcémé¢ad to
a conclusn. It onlyrequiresanexpert to us@a methodhat can be applied to the facts of a case.
Here, Mr. Thom has usedraethodthat can be applied tthe facs of this case because the
parties do not dispute HIf@ading can indicatehe likelihood of brain injury. Thea rotational
acceleratiorcan better indicatéhe likelihood of a diffuse brain injury does not shthat Mr.
Thom appliech methodhat isnot suitable tdhe facts
C. Beyond Expertise

The objection to Mr. Thom’s testimony that does have force is that he is not qualified
to testify on theprecise medical benefits of wearing a helmet. The Court agrees that Mr.
Thom lacks thenecessaryeducation and training to opine that most, the Joneses would
have received “minorconcussions” if they hadeen helmeted. He can testify that his
investigation shows that thefread injuries would likely have been less severe, but he lacks the
gualifications to go beyond thad state what their injuries would have been.

CONCLUSION
For the reasonstatedabove, the Court findthat Defendants have shown Mr. Thom'’s

testimony is relevant and reliabés to all issues excepis testimony orthe severity of the



Joneses head injuries had they been wearing helRlatstiffs Motion to Strike (Dkt. No. 62)s
GRANTED-IN-PART asset forth above andDENIED as to all remaining issues

SIGNED this 11th day of April, 2016.
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ROY S. PAWYNE
UNITED STATES MAGISTRATE JUDGE
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