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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
MARSHALL DIVISION

NEXUS DISPLAY TECHNOLOGIES
LLC,
Plaintiff,
CIVIL ACTION NO. 2:14CV-763
VS. MEMBER CASE

LENOVO (UNITED STATES), INC. ,

w W W W W W W W W

Defendant.

MEMORANDUM AND ORDER

Before the Court iDefendantLenovo (United States)inc.’s (“Lenovd) Motion to
Transfer Pursuant to 28 U.S.C. 8§ 1404(@ocket No.21). For the reasons stated herein,
Lenovds motion iSDENIED.

BACKGROUND

On July 11, 2014, Plaintiff Nexus Display Technologies, LLC ("NPDfiled the above
styled action againdtenovoallegingits various displays, monitors, desktops, workstations, and
laptops (collectively, “Accused Productsifhfringe United States Patent Numbers 5,838,4
(* ’498 Patent”), 7,143,328 (328 Patent”), 7,295,578(’'578 Patent”), and 7,599,439 ‘439
Patent”) (collectively, the “Asserted Patents'@n February 5 2015,Lenovofiled its motion
requesting transfer to the Northern District of California. @bdcko.21at 1. In its reply brief,
filed on April 27, 2015, Lenovinsteadargues that the Central District of California is a more
appropriate venue than the Northern District of Califqrioat that either district is more
convenient than the Easternsbict of Texas Docket No. 24 at 1.NDT is a Texas limited

liability company, with its principal place of business in Plano, Texas. Dd¢te23 at 4.
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Lenovois a Delaware corporation with its headquarterduwrrisville, North Carolina. Docket
Nos. 1at] 2; 23 at 4; and 24 at 2.
LEGAL STANDARD

Section 14@(a) provides that “[flor the convenience of the parties and witnesses, in the
interest of justice, a district court may transfer any civil action to any otheicd division
where it may hAve been brought.” 28 U.S.C. § 1404(a). The first inquiry when analyzing a
case’s eligibility for section 1404(a) transfer is “whether the judicidtidigo which transfer is
sought would have been a district in which the claim could have been filede Volkswagen
AG, 371 F.3d 201, 203 (5th Cir. 2004)r('re Volkswagen’).

Once that threshold is met, courts analyze both public and private factors ridatneg

convenience of parties and witnesses as well as the interests of particukesindrearing the
case. See Humble Oil & Ref. Co. v. Bell Marine Serv.,,I821 F.2d 53 (5th Cir. 1963In re
Nintendo Cq.589 F.3d 1194, 1198 (Fed. Cir. 2009). The private factors are: 1) the relative ease
of access to sources of proof; 2) the avdlilgbof compulsory process to secure the attendance
of witnesses; 3) the cost of attendance for willing witnesses; and 4) allpptutical problems
that make trial of a case easy, expeditious, and inexpengivee Volkswagen,I1371 F.3d at
203;In re Nintendg 589 F.3d at 1198. The public factors are: 1) the administrative difficulties
flowing from court congestion; 2) the local interest in having localized insedegsided at home;
3) the familiarity of the forum with the law that will govern these; and 4) the avoidance of
unnecessary problems of conflict of laws or in the application of foreign llawe Volkswagen
I, 371 F.3d at 203n re Nintendp589 F.3d at 1198.

The plaintiff's choice of venue is not a factor in this analysisre Vdkswagen of Am.

Inc., 545 F.3d 304, 314-15 (5th Cir. 2008In(fe Volkswagen 1). Rather, the plaintiff's choice



of venue contributes to the defendant’s burden in proving that the transferee venue lig “clear
more convenient” than the transferor venulel. at 315;In re Nintendo 589 F.3d at 1200.
Furthermore, though the private and public factors apply to most transfer casgsaré&hsot
necessarily exhaustive or exclusive,” and no single factor is dispositivee Volkswagen ]I
545 F.3d at 314-15.
DISCUSSION

At the time Lenovo filed its motion, it movedto transfer this casGom the Eastern
District of Texas (“ED. Tex.”) to the Northern District of Californig'N.D. Cal.”) under 28
U.S.C. 81404(a) Docket No21at 1. In its reply brieflenovorequests to transfer this case to
the Central District of California C.D. Cal.”). Docket No24 at1l. As the Court is to consider
the circumstances at the time the motion was filed, the following analysis will fodienords
request to transfer to N.D. Cal.

I.  Threshold — Eligibility for Transfer

Lenovo is organized under Delaware law and headquartereMarrisville, North
Caroling within theEasterrDistrict of North Carolina. Docket Nos. 1 at  2; 23 at 4; and 24 at
2. Lenovo contends thatits commercial activityin the N.D. Cak—selling the Accused
Products—subijects it to personal jurisdiction in theD. Cal Docket No. 21 at 7NDT does
not disputewhether or not this case could have originally been brougthteilN.D. Cal Thus,

the threshold inquiry is satisfied, and the Caourbs tothe public and private interest factors.

n its reply brief, Lenovo does not fully analyze the venue factors ®dipect to its request to transfer venue to the
C.D. Cal. The Court is not in a position to project its own reasons arheginue in the C.D. Cal. would be more
proper than the E.Dlex.



.  Convenience
A. Private Factors
i. Relative Ease of Accessto Sources of Proof

This factor is a relevant part of the transfer analysis detgateological advances that
make transporting large volumes of documents across the country more convelmerd.
Volkswgen 1] 545 F.3d at 316. Consequently, courts analyze the distance documents must be
transported from their physical location to tti@al venue acting under the asmption that
electronically stored documents are, in fact, physi@e id. In addition, courts presuntbat
the bulk of all relevant evidence will come from the accused infringeme Genentech, Ing.

566 F.3d 13381345 (Fed. Cir. 2009). Finally, parties must identify sources of proof with some
specificity such that the court may determine whether transfer will incteassonvenience of

the parties.J2 Global Commc’ns, Inc. v. Proctus IP Solutions,,Ihn. 6:08-CV-211, 2009 WL
440525, at *2 (E.D. Tex. Feb. 20, 2009).

Lenovo contends that the bulaf all relevantdocuments pertaining to infringement are
located in @lifornia. Docket No. 2kt8-9. Lenovaontends that as an Acacia Research Group
subsidiary, NDT’'s connection tothe E.D. Tex. is “recent, ephemeral, and an artifact of
litigation.” Id. at9. Additionally, documents related to the prosecution of the Asserted Patents
are located itheN.D. Cal. Id. at 8-9. Lenovoargues that BT’s only basidor infringement is
the Accused Products’ operative components’ compliance with the DisplayPwiarstald. at
8. Lenovocontends that those operative components are designed and sourced by third parties
locatedin theN.D. Cal. and those documents amhat should be considered the primary source

of proof. Id.



NDT responds thatas the accused infringeit, is Lenovds documents involving the
Accused Products that are most important. Docket28@t 3-4. NDT argues that documents
relating to the Acused Products are more accessiblléd.D. Tex. than theN.D. Cal. because
Lenovo is headquarteredh Morrisville, North Carolina Id. NDT contends that being a
subsidiary of Acacia Research Group has little relevance to this litigaticause there afe
employees in Plano whose work involves business development, engineering, licensing,
management, office management, and administrativetibns. Id. at 4-5.

The Court is mindful thatenovoassertst does not have the bulk of information, but
that several differenthird-party entities(“including Irtel, AMD, andNVIDIA ") arelocated in
the N.D. Cal. andare in possession dhe perinent documents Docket No.21 at 8. While
Lenovoidentifies that these thirgarty entities have “technical documentslating tooperative
componentsn the Accused Productkgnovodoes not identify which documentslating tothe
operative components would be attributedatepecific thirdparty. Although such evidence
might be relevant, it cannot be the sole focus of the venue analysis becaisenovds
Accused Products that are subject to this litigation, not a gréupira-parties’ operative
components.lt is somewhadifficult to acceptLenovo’s argument that all relevant documents
relating to Lenovo’s Accused Products are solely in the hands ofphits. Contrary to these
blanket assertiong is the accusa infringerand producer of the Accused Produtisnovq that
most likely haghe bulk of the information relating tofringement Lenovo is headquartered in
Morrisville, North Carolina significantly closer tadhe E.D. Tex thanthe N.D. Cal. Finally,
NDT states & documents related to the Asserted Patents are locatdduston andPlang
Texas andin Southern California. Docket N@3-9at 1 8 (Decl. of Marvin Key)Accordingly,

this factor weighs against transfer.



ii. The Availability of the Compulsory Process to Secure the Attendance of
Witnesses

This factor weighs in favor of transfer when more tipedty witnesses reside within the
transferee venue and when the transferee venue is said to have “absolute subpoenaspower” o
these thirdparty witnesseslin re Volkswagen J1545 F.3d at 316. “Absolute subpoena power”
is subpoena power for both depositions and tlialre HoffmanhLa Roche InG.587 F.3d1l333,

1338 (Fed. Cir. 2009) Additionally, courts give more weight to those specifically identified
witnesses and afford less weight tague assertions that witnesses are likely located in a
particular forum. See Novelpoint Learning v. Leapfrog Entédo. 6:10CV-229, 2010 WL
5068146, at *6 (E.D. Tex. Dec. 6, 2010) (stating that the Court will not base its conclusion on
unidentified witresses)see also West Coast Trends, Inc. v. Ogio Int’l,,IND. 6:10CV-688,

2011 WL 5117850, at *3 (E.D. Tex. Oct. 27, 2011).

The amended Rule 45 provides the presiding court with the power to issue nationwide
deposition subpoenas and compel testimony so long as the trial, hearing, oratemosititake
place within 100 miles of the witness’s residence or regular place of bsisifED. R. Civ. P.
45(a)(2), 45(b)(2), 45(c)(1)(AseeCommittee Notes on Rules2013 Amendment (“The [2013]
amendments regnize the court where the action is pending as the issuing court, permit
nationwide service of subpoena and collect in a new subdivision (c) the previously dcattere
provisions regarding place of compliance.”). The proffering party now has tlom aptiepose
the nonparty witness near that witness’s residence or regular place of businddater present
the witness’s deposition testimony at trial without the involvement of a secondtaistirt. See
FeD. R.Civ. P.32(a)(4) (“A party may use fomg purpose the deposition of a witness, whether
or not a party, if the court findsthat the witness is more than 100 miles from the place of

hearing or trial....”).



Lenovocontends it will be prejudicedd this case remamin theE.D. Tex. because they
will not be able to compel ngrarty witnesses to appear for trial. Docket No. 21 atNDT
responds thatenovo failed to identify a single thirgharty witness by name in its motion.
Docket No.23 at 5. NDT contends that any Intel witness will assishovoregardless of forum
because olntel's indemnification agreementith Dell. 1d. at 5-6. NDT argues that because of
Lenovoand Intel's agreement, “subpoena power over Intel is unnecessary and irredetrant t
transfer analysis.”ld. NDT further agues that it is rare for thirgarty withesses to appear in a
patent trial.1d. at 5.

Under amended iRe 45(c)(1)(A), onlyin theN.D. Cal. mayLenovosecurdts nonparty
witnesses to attend trial. Bothe E.D. Tex. andthe N.D. Cal., however, maynstructthese
witnesses to attend and subjgwmto being deposedFeD. R. Civ. P.45(a)(2) and 45(c)(1)(A).
The Fifth Circuitobserved that a videotape deposition would serve as an acceptable substitute for
live testimony Battle ex rel. Battle v. Bim'l Hosp. at Gulfport228 F.3d 544, 554 (5th Cir.
2000) (citingUnited States v. Tunnel667 F.2d 1182, 1188 (5th Cir. 1982)hile there is
some benefito providing live witnesses at trial, the Court is not convinced that using the non
party witneses deposition as opposed to live testimony at trial would seriously inconvenience
Lenovoor NDT. See In re Genentech66 F.3d at 1346 (“The Supreme Court has long held that
8 1404(a) requires individualized, cdsgcase consideration of convenience daniness.”)
(internal quotation omitted). the partieknow beforehand that depositions will be used at trial,
any inconvenience of not having the witnesses appear live is reduerturther. Separately,
Lenovo has not addressed how the indemnificaigreement factors into this analysihus,

this factor is neutral.



lii. The Cost of Attendance of Willing Witnesses

In analyzing this factor, all parties and witnesses must be considéotkswagen,|371
F.3d at 204 District courts should assess the relevance and materiality of the inforrtiaio
witness may provide, but there is no requirement that the movant demonstrate thandébe wi
has anything more than relevant and material informatlarre Genentechinc., 566 at 1343
44,

The Fifth Circuit established a “100 mile rule” to assist with analysis of this faGee
In re Volkswagen,1371 F.3d at 20405;see also In re TS Tech USA Corp51 F.3d 1315,
1320 (Fed. Cir. 2008) (“Because it generally becomes more inconvenient and costly for
witnesses to attend trial the further they are away from homig The threshold question is
whether the transferor and transferee venues are more than 100 miles Spartin re
Volkswagen 11545 F.3d at 217. If séhen a court compares the respective distances between
the residences of all the identified material and relevant witnesses and the draasfér
transferee venuesld. Transfer is favored if the transferee venue is a shorter average distance
from witnesses as compared to the transferor veSee. id.

Lenovoargues that this factor favors transfer. Docket Albat 10-11 Lenovo states
thatno known witnesses are locatedhe E.D. Tex, and all relevant witnesses are in California.
Id. at 11. Lenovo argues that travel to San Francisco is more convefoemMDT'’s identified
witnesses because travel to California is in the foreseeable future. tDdmk24 at 2. NDT
argues that both sides’ party witnesses are from Tex&wrth Carolina, makinthe E.D. Tex
is clearly more convenient than tNeD. Cal. Id. at 7.

In sum, potential withesses exist within or near kb#N.D. Cal. and theE.D. Tex.

Party witnesses are located in Teaasl North Carolina, whilenidentified norparty witnesses



are generally in California. Based on Lenovo’s disregard for it®me presence in North
Carolina, the Court isomewhatoncerned that Lenovo is not being fulbrthcoming with tle
Court regarding its venue request. Accordingly, this factor weighdlglagmainst transfer

iv. Other Practical Problems

Practical problems include those related to judicial economy. In partiouldtiple suits
involving the same or similar issues may create practical problems that will wemomof or
against transfer In re Volkswagen of Am., Inc566 F.3d 1349, 1351 (Fed. Cir. 2009).
Additionally, copending litigation before the court involving the same patent and underlying
technology provides a substantial justification for maintaining the suit in theféra venue.

Id.

Lenovocontends thatransfer tathe N.D. Cal. will cause no practical concergssen the
early state of the case, and that NDT has other pending lawsuits involving émeedd$zatents in
theC.D. Cal. Docket No21at 11. NDT responds that judicial economy weighs heavily against
transfer because transfer ttee N.D. Cal. will result in a third court being involved with the
Asserted Patents, which will waste judicial resources and enhance NDT®f niskonsistent
claim constructions. Docket No. 288-9.

At the time of filing, there were multiple related actibpsnding in théE.D. Tex. andthe
C.D. CGal., and none itheN.D. Cal. The Court sees no reasetased on judicial economyto
add a third court involved with the Asserted Patents. Accordingly, this &oboiglydisfavors
transfer.

B. Public Interest Factors
Lenovo maintairs that all of the public interest factors are neutral except local interest.

Docket No.21 at 12-13. NDT contends that the local interest and court congestion factors

2 Currently, there is only one related action in the E.D. Tex.
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weigh against transfeand the remaining two facterdamiliarity with the relevant law and
avoiding unnecessary conflicts of law—are neutral. Docket No. 23 at 10.
I. ThelLocal Interestin Having Localized I nterests Decided at Home

The Fifth Circuit explained that “[jjury duty is a burden that ought not to be imposed
upon the people of a community which has no relation to the litigation.é Volkswagen, 1371
F.3d at 206. Interests that could apply to any district in the United Stategafople the sale of
infringing products, are disregarded in favor of particularized local intelrese Volkswagen |l
545 F.3d at 218. Local interests may favor transfer when the transferee venue is hqraey
because the suit may call into question the reputaifoimdividuals that work and conduct
business in the communitysee Hoffman-La Roch®87 F.3d at 1336.

Lenovocontends thatheN.D. Cal. strong interest in this case becaosthe thirdparties
involved. Docket No21 at 12. Lenovo argues that NDT’secentties to Texas should not be
given consideration.Docket No. 21 at 12NDT responds thdsuppliers not parties,” and that it
is the claims against Lenovo that are subject to this inquiry. Docket No.23 at 11.

Precedentdictates that local interest may favor transfer when the transferee venue is
home to a party. Herdhe N.D. Cal. is not home to ither party involved in this litigation.
Accordingly, this factors slightly against transfer

ii. Adminigtrative Difficulties Flowing from Court Congestion

NDT argues this factor weighs against transfer because the statisticaisasalyports
thatthe E.D. Tex. may resolve this case more timely thhaN.D. Cal. Docket No. 23 at H12.
Lenovo contends that the differencetiveen the two districtéd3 day$ is negligible Docket

No. 24 at 5. While the Federal Circuit “note[s] that this factor appears to be the most

10



speculative..and casalisposition statistics may not always tell the whole sto#8 days is
fairly negligible. In re Genentechb66 F.3d at 1347. Accordingly, this faci®neutral
lii. TheRemaining Public Interest Factors

The partiegnaintain that the familiarity with the relevant law and avoiding unnecessary

conflicts of law are neutralDocket Nos. 2ht 12-13; and 2&t 10and 12.
CONCLUSION

For the reasons stated abotenovo failed to establish that the Northern District of
California is a clearly more convenient forum. Based on the evidence prestnted,
convenience factors weigh against tfansandfour factors are neutral. Thukgnovohas not
proved that the Northern District of California is clearly more convenient. ordowly, the

CourtDENIES Defendant Lenovo, Inc.’s Motion to Transfer (Docket No. 64).

So ORDERED and SIGNED this 25th day of August, 2015.

/2040;/‘ CO (2lirwerloe  LaP.
ROBERT W. SCHROEDER III
UNITED STATES DISTRICT JUDGE
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