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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
MARSHALL DIVISION

CORE WIRELESS LICENBNG S.A.R.L,
Plaintiff,

V. CaseNo. 2:14ev-911-JRG

LG ELECTRONICS, INC. AND LG

ELECTRONICS MOBILECOMM U.S.A,
INC.,

w W W W N W W W W W N

Defendants

MEMORANDUM OPINION AND ORDER

Before the Court is LG’s First Motion for Judgment as a Matter of Law, and in the
Alternative for a New Trial (Notinfringement) (Dkt. No. 451), LG’s Second Motion for
Judgment as a Matter of Law, and in the Alternative for a New Trial (Intgliddkt. No. 452),
and LG’s Third Motion for Judgment as a Matter of Law, and in the Alternative fomalNal
(Damages) (Dkt. No. 453). For the reasons set forth below, the Court finds that L&sgrioti
judgment as a matter of law, and in the alternative for a naly an the issues of infringement
and validity should b®ENIED (Dkt. No. 451; Dkt. No. 452). The Court finds that LG’s motion
for a new trial on the issue of damages shoul@BANTED (Dkt. No. 453).

l. BACKGROUND

The Court held a jury trial in this cgsend the jury returned a verdict on March 24, 2016.
The asserted claims of U.S. Patent No. 8,434,020 (“the '020 Patent”) and U.S. Patent
No. 8,713,476 (“the '476 Patent”), the two patemssuit, relate to interface techniques used to
access various futions of a mobile device application, and the accused produdisal were

LG phones thatmplementthe Android operating systenThe jury’s verdict found that the
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asserted claims were infringed by LG’s accused dewaoesnot invalid, and it awarded $3.
million in damages to Plaintiff Core Wireless Licensing S.a.r.l. (“Core”). (“\&fdDkt. No.
428.) Defendants LG Electronics, Inc. and LG Electronics MobileComm U.S.A., Inc.
(collectively, “LG”) now argue that the jury did not have sufficient eviddocés findings.

. LEGAL STANDARD
A. Applicable Law Regarding FRCP 50

Upon a party’s renewed motion for judgment as a matter of law following a jury verdict
the Court should properly ask whether “the state of proof is such that reasamlmepartial
minds could reach the conclusion the jury expressed in its verdict.” FRCP §&¢bajso Am.
Home Assur. Co. v. United Space Allian8&8 F.3d 482, 487 (5th Cir. 2004). “The grant or
denial of a motion for judgment as a matter of law is a procedural issue not unjpterit law,
reviewed under the law of the regional citdn which the appeal from the district court would
usually lie.” Finisar Corp. v. DirectTV Group, Inc523 F.3d 1323, 1332 (Fed. Cir. 2008). “A
JMOL may only be granted when, ‘viewing the evidence in the light most favorabhe to t
verdict, the evidencpoints so strongly and overwhelmingly in favor of one party that the court
believes that reasonable jurors could not arrive at any contrary concludiersédta Software,
Inc. v. SAP Am., Inc717 F.3d 1255, 1261 (Fed. Cir. 2013) (quotirgsserRand Co. v. Virtual
Automation, InG.361 F.3d 831, 838 (5th Cir. 2004)).

Under Fifth Circuit law, a court is to be “especially deferential” to a jurytslieg and
must not reverse the jury’s findings unless they are not supported by substantial eevidenc
Baisden v. I'm Ready Proddnc., 693 F.3d 491, 499 (5th Cir. 2012). “Substantial evidence is
defined as evidence of such quality and weight that reasonable amdirfded men in the

exercise of impartial judgment might reach different conclusiontsélkeld v. Total Petroleum,



Inc., 211 F.3d 887, 891 (5th Cir. 2000). A motion for judgment as a matter of law must be denied
“unless the facts and inferences point so strongly and overwhelmingly in the nsdheaot’ that
reasonable jurors could not reach antcary conclusion.’Baisden 693 F.3d at 498 (citation
omitted). However, “[tlhere must be more than a mere scintilla of evidence in the tecor
prevent judgment as a matter of law in favor of the movarismendez v. Nightingale Home
Health Care, InG.493 F.3d 602, 606 (5th Cir. 2007).

In evaluating a motion for judgment as a matter of law, a court must “draw all adéeson
inferences in the light most favorable to the verdict and cannot substitute rddrences that
[the court] might regard as nereasonable E.E.O.C. v. Boh Bros. Const. Co., L.L..Z31 F.3d
444, 451 (5th Cir. 2013) (citation omitted). However, “[c]redibility determinations, thghng
of the evidenceand the drawing of legitimate inferences from the facts are jury functions, not
those of a judge.Reeves v. Sanderson Plumbing Prods., BR0 U.S. 133, 150 (2000). “[T]he
court should give credence to the evidence favoring the nonmovant as welt aittence
supporting the moving party that is uncontradicted and unimpeached, at least to rih¢hekte
that evidence comes from disinterested witnesskb.dt 151 (citation omitted).

B. Applicable Law Regarding FRCP 59

Under FRCP 59(a), a new ftrigan be granted to any party after a jury trial on any or all
issues “for any reason for which a new trial has heretofore been granted itioaraa¢aw in
federal court.” FRCP 59(a). In considering a motion for a new trial, tder&eCircuit applies
the law of the regional circuiz4 Techs., Inc. v. Microsoft Corfp07 F.3d 1340, 1347 (Fed. Cir.
2007). “A new trial may be granted, for example, if the district court finds the vésdigainst
the weight of the evidence, the damages awarded aressexee the trial was unfair, or

prejudicial error was committed in its cours&rhith v. Transworld Drilling C9.773 F.2d 610,



61213 (5th Cir. 1985). “The decision to grant or deny a motion for a new trial is within the
discretion of the trial court andill not be disturbed absent an abuse of discretion or a
misapprehension of the lawPrytania Park Hotel, Ltd. v. General Star Indem. Cb/9 F.3d
169, 173 (5th Cir. 1999).
[I. INFRINGEMENT

To prove infringement under 35 U.S.C. § 271, a plaintiff must show the presence of
every element, or its equivalent, in the accused product or seleioelson v. United States
752 F.2d 1538, 1551 (Fed. Cir. 1985). First, the claim must be construed to determine its scope
and meaning; and second, the construed clamst be compared to the accused device or
service.Absolute Software, Inc. v. Stealth Signal, 689 F.3d 1121, 1129 (Fed. Cir. 2011)
(citing Carroll Touch, Inc. v. Electro Mech. Sys., Int5 F.3d 1573, 1576 (Fed. Cir. 1993)). “A
determination of imingement is a question of fact that is reviewed for substantial evidence when
tried to a jury.”ACCO Brands, Inc. v. ABA Locks Mfr. €601 F.3d 1307, 1311 (Fed. Cir.
2007).
A. LG’s Motion for JIMOL Based on New Claim Constructions

At trial, Core assertedependent claims 11 and 13 from the '020 Patent and dependent
claims 8 and 9 from the 476 Pateimdependent claim 1 of the '020 Patemt which claims 11
and 13 depend, provides as follows:

A computing device comprising a display screen, the computing device being

configured to display on the screen a main menu listing at least a first applicat

and additionally being configured to display on the screen an application

summary window that can veached directly from the main menuwherein the

application summary window displays a limited list of at least one function

offered within the first application, each function in the list being selectable to

launch the first application and initiate the selected function, and wherein the

application summary window is displayed while the application is inuan
launched state.



'020 Patent at col. 5, Il. 333 (emphasis added)ndependent claim 1 of the '476 Patent, on
which claims 8 and 9 depend, provides as follows:

A computing device comprising a display screen, the computing device being

configured to display on the screen a menu listing one or more applications, and

additionally being configured to display on the screen an applicatioonmary

that can beeached directly from the menu, wherein thapplication summary

displaysa limited list of data offeredithin the one or more applicatisneach of

the data in the ligbeing selectable to launthe respective application ardable

the selected data to be seen within the respeaepypdication, and whereithe

application summary is ditayed while the one anore applications are in am-

launched state.
'476 Patent at col. 5, I. 59—col. 6, I(@nphasis added)

On the first morning of trial, Core called Mr. Mathieu Martyn, tlened inventor of the
'020 and '476 Patentsas its first withnessDuring Core’s direct examination and LG’s cress
examination of Mr. Martynit became clear to the Couhat a live claim construction dispute
existed between the partieSee(3/21/2016A.M. Trial Tr., Dkt. No. 433 at 103:13.05:14,
135:14-137:8.After Mr. Martyn’s testimonyended the Courtasked the parties whether @2
Micro issue existed for the Court to resolwéh regard to the claim terms “daunchedstaté
and “reached directl” See O2 Micro Int'l Ltd. v. Beyond Innovation Tech. Co.,,1581 F.3d
1351 at 1360 (Fed. Cir. 2008) (“When the parties raise an actual dispute regarding the proper
scope of these claims, the court, not the jury, must resolve that dispitkilg. Core indicated
that it did not think additional claim construction before the Court was neces&adysagreed.
(3/21/2016 P.M.Trial Tr., Dkt. No. 434 at3:5-4:1, 100:12-101:4.0.G admitted that it had
previously believed a®2 Microissue might arise duringial but had not broughthis concern
to the Court’s attentionld. at 100:22-101:4.)

LG thenasked the Court to revisiis O2 Micro concerns after the testimony of Core’s

infringement expertDr. Kenneth Zegerand the Couragreed. I. at 4:123.) After observing



Dr. Zeger’'s testimony during Core’s direct examinatieae (Id. at 64:9-66:10), the Court
determined that a®2 Micro situation requiring additional claim constructidi, in fact, exist
with regard to the terms “ulaunchedstaté and “reached directly.{ld. at 101:8-16.) As a
result, and becaudbe parties did not raisthis dispute with the Court before trial began, the
Courtthen hearcgirguments and construed the disputed tenmside he presence of the jury

To advance its position on the appropriate construdoorfun-launchedstate; Core
argued that “launched” and “daunched” have opposite meanings, and “launched” is
consistently equated with “displayed” in the patents’ specifications andlehkidtoy. (Id. at
102:2324, 103:67, 105:16-20.) Therefore, Core concluded,“un-launched” must mean
something that is not displayed or visible to the usdraf 105:56, 106:16-19.) As support for
its corstruction Core cited multple references in the specificatitimat indicate*launch” or
“launched” relate to visibility. {d. at 434 at 103:1204:5.) Additionally, Core discussed
portions of the file history where the applicaaquated“displayed” with “launched” while
distinguishing claims fronthe prior art. (Id. at 104:6-105:7 (“And it says: The applicant
underlines that when the main menu of Figure 6A is displayed, that happens when the malil
application has already been launched.Bihally, Core pointed to D Zeger's deposition
testimonyas further support for finding “launched” to mean “display€t. at 105:2+106:17
(“ANSWER: So it's either not executing code or not visible to the user. That'swataunched
would be.”).)

In response, LG briefljnentonedthe treatment of “launched” and “daunched” in the
patents, but itspentthe majority of its argumenaddressing multiple prior art references
contained irthe file history. [d. at 107:1823.)In doing so, LG focused primarily on the patent

applicaat’'s amendment in response to the Richard reference, vanwndmentadded the



following limitation: “Wherein the application summary window is displayed while the
application is in an whaunched state.(ld. at 108:8—-21.)LG argued that, to distinguish its
claimed invention from Richard, a windowssed user interface directed to moving between
different launched(but not necessarilyvisible) applications, the applicant added the -‘un
launchedstaté limitation and represdrd that arapplication in an “udaunched state” was not
running. (d. at 111:444, 112:24113:10) Essentially, LG’s contentions amounted to a
disclaimerargumentCore strongly disagreed with LG’s characterization of Richard and alleged
that all launchel applicatios in the Richard reference were visible and runnihgy. gt 114:4—
22.)

The Court carefully considered the specifications andothsecutiorhistory, but it did
not find that the applicant had clearly disavowed claim scope during prose&d®rhillips v.
AWH Corp, 415 F.3d 13031317 (Fed. Cir. 2005) (“In addition to consulting the speciboat
we have held that a coursHould also consider the patengprosecution history, if it is in
evidence.. . . Yet because the prosecutibistory represents an ongoing negotiation between the
PTO and the applicant, rather than the final product of that negotiataften lacks the clarity
of the specification and thus is less useful for claim construction purpogatation omitted);
Athletic Alts,, Inc. v. Prince Mfg.73 F.3d 1573, 1580 (Fed. Cir. 1996) (ambiguous prosecution
history may be “unhelpful as an interpretive resour,c€bdrdis Corp. v. Boston Sci. Corh61
F.3d 1319, 1329 (Fed. Cir. 2009¥isavowal requiresthe patentee’s statements in the
specification or prosecution histotp amount to a “clear and unmistakable surrend&fy;
Innovative Props. Co. v. Tredegar Cqrg25 F.3d 1315, 1326 (Fed. Cir. 2013Where an
applicant's statements are amenable to multiple reddeninterpretations, they cannot be

deemed clear and unmistakable.Instead, the Court found support in tleguage of the



patents for equating “launched” with “displayedt’g, ‘020 Patent at col. 2, |. 66ol. 3, |. 2
Thisrelationis consistent wh a reasonable interpretation of the prosecution history in which the
patentee argued that Richard only discloses a single launched and visible applmagisting

of multiple windows.SeeApplication No. 10/343,333, Dec. 26, 2007 Reply and Amendment to
Final Office Action at 9.Accordingly, the Court construed “daunched state” as “not
displayed.” (3/21/2016 P.M. Trial Tr., Dkt. No. 434 at 120:11-12.)

After hearing arguments orufidaurnched staté,the Court next considered the term
“reached directly."Core argued that the term slabupe given its plairand ordinary meaning,
stating that “[tlhe patent is agnostic about how you get there. The point is that you get there
quickly and easily. ..And it says you get there in one step. That’s really what the issue is. It
doesn’t matter the mechanismld(at 116:17-21.) In respond&; represented:

Our position at this point, Your Honor, is that what “reached directly from the

main menu” mans is that it needs to be reached from the main menu without an

intervening step. We’re not trying to argue.that the patent specifies some

particular way of doing that. What we’re saying is it's directly from the main

menu, it means from the main menu without an intervening step.

(Id. at 117:1522.) LG later stated,“the construction we would like on ‘reached directly’ is
‘without an intervening step.”ld. at 120:45.) Having considered the parties’ arguments and
the intrinsic record, the Court gstrued “reached directly” as “reached without an intervening
step.” (d. at 120:12-14.)

In its present motion before the Couts argues that the “unlaunched state” claim
limitation should have been construed to mean “not running” and that, underaasthuction,
no reasonable jury could have found infringement. (Dkt. No.at%2 “Infringement Motion.”)

LG also argues that the claim limitation requiring the application summary wiridoke

“reached directlyrom the [main] menu” should have been stwned to require user interaction



with the main menu and that, under swdnstruction,no reasonable jury could have found
infringement® (I1d.) The Court declines to revisit its claim construction rulings. Firstule 50
motion is an inappropriate velhe for LG’s reurgedand newclaim construction arguments.
Claim construction is a matter of law and is not properly submitted to dirfdet such as a
jury.? Even if Rule 50) was a proper vehicle to raise claim construction issu@sdid not
presere its claim construction arguments in its Rule 50(a) motion (Dkt. No. 423). LG’s Rule
50(a) motion does not mention its proposed construction of “reached directly fromathe
meny” and LG points only to a single footnote in its Rule 50(a) motion addressing “unlaunched
state.® Accordingly, the Court finds that LG’s motion for judgment of noninfringement as a
matter of law based on new claim constructions should be deviesisim Ltd. v. BestMed,
LLC, 758 F.3d 1352, 13567 (Fed. Cir. 2014) (“Rul®&0(a) allows a party to challenge the
sufficiency of theevidence prior to submission of the case to the BegFed. R. Civ. P. 50(a).
Rule 50(b), by contrast, sets forth the procedural requirements for renewing arsuffaig¢he
evidence challengafter the jury verdictSee id.50(b). ...These two provisions are linked
together, as ‘[a] motion under Rule 50(b) is not allowed unless the movant soughomelie
similar grounds under Rule 50(a) before the case was submitted to tHg(gitation omitted));

see also SmithKline Beecham Corp. v. Apotex CdB82 F.3d 1312 (Fed. Cir. 200&rguments

raised in footnotes are not preserved).

! The Court notes that LG now attempts to challenggticiseclaim construction for “reached directlyhich LG
requested and received when the Court construgtetim.

2 LG seems to recognize this procedural reality, as it siiés reply brief: “Claim construction is a matter of law,
so LG was not required to present its claim construction arguments as garRofé 50 motions to preserve its
position.” (“Reply,” Dkt. No. 470 at 5.)

3 That footnote provides: “LG objects to the Court’s construction ofldaunched state,” which is directly contrary
to the plain and ordinary meaning of the term in the context aigberted claims and the file history of the patents
in-suit. LG furtherobjects to the claim constructions contained in Magistlatige Payne’s Claim Construction
Order (Dkt. 386) and this Court’s adoption of that Order (Dkt. 4¥@f LG’s prior objections for the reasons stated
and referenced therein.” (Dkt. No. 423 at 3, n2.) LG also included a short bffesas in its Rule 50(a) motion
related to “urlaunched state,” but it does not now contend that such paragraph preserved its arfpmiteriRule
50(b) motion.



B. LG’s Motion for JIMOL Based on the Court’s Claim Construction

LG next argues that, even under the Couctmstructionof “reached directly no
reasonable jiy could have found “that the accused notifications were ‘an application summary
window that can be reached directly from the main méninfringement Motion aR2.) As
such, LG contends that the Court should grant judgment of noninfringasiannatter of law.

The thrust of LG’s noninfringement argument is that “it was undisdateial] that the
accused notifications are part of a notification shade that wassext by swiping down on the
status bar, not by interacting with a ‘main meh{ld. at 22-23.) LG asserts that since the
evidence at trial establishekt status barsadistinct from anain menu, no reasonable jury could
have found that the accused nioationscould be reacheflom the main menu withoutsingthe
status bar as an intervening stdp. at 23.)In responseCore argues that the jury reasonably
concluded that the status bar is part of the main menu: “[t]he jury could reasonabiiydeonc
that, by pulling a notification shade down from the status bar part of the home screeny the use
was interacting with the main menu.” (Dkt. No. 460 at 8, “Infringement Response.”)

At trial, Dr. Zeger testified that the accused LG products met this lionitati

QUESTION: Okay. Element [1c], do you seElement [1c], which reads:

Additionally being configured to display on the screen an apjicgaummary

window that can be reached directly from the main menu?

ANSWER: Yes, | do.

QUESTION: Does the LG Gdatisfy Element [1c]?

ANSWER: Yes, it does.

QUESTION:Can you show us the application summary window on the G4?

ANSWER: Yes. lts—the applicabn summary window we pull down with our

finger. This is an illustration, and the application summary windouss this

white rectangle part of what weulled down. And so therit is. That's the
application summary window.

10



QUESTION:Is the application summary window reached directly from the main
menu?

ANSWER:Yes, it is. It was reachedwe were looking athe mainmenu, and we
just immediately, in one step, were able toiget

(3/21/2016 P.M. Trial Tr., Dkt. No. 434 &8:25-54:1254:18-22.) On crossexamination, LG
guestioned Dr. Zeger at length on this issue:
QUESTION:ANd it's your opinion thiathe notification that we wer@oking at,
which notifications for Gmalil, etetera, that you showed the jury, are reached
directly from the main menu ahown on the screen, correct?
ANSWER: So using the claim construction that the Court just hanagdhat is

correct. Reached directly in the sense that teengached without an intervening
step.

QUESTION: So youe saying lhat you reached that particular notification
directly from the main menu, because when you reach up here to thettop of
screen and you swipe down, yget to it, right?

ANSWER: That'’s right. Therg’'no intervening step.

QUESTION: Right.So, in your opinion, the act of pulling down from ttatus
bar to show a notification shade is not an intervening step, in your opinion, right?

ANSWER: That's right. It's just one step.
(Id. at 134:21-135:2, 135:20-136;43ee also(ld. at 138:19139:2, 140:14141:31, 146:19
147:4.)

Additionally, LG called Dr. Daniel Sandler, a senior staff software engineer from Google,
to discusshis interpretation o home screen on LG’s device8/22/2016 P.M. Trial Tr., Dkt.

No. 437 at 69:8-25.) LG then calledits invalidity expert, Dr.Vernon Thomas Rfne.

11



Significantly, Dr. Rlyne admittedon crossexaminationthat a user manuafor one of LG’s
accused productappeardo showthe status baasan elementincluded inthe product’s home
screen. Id. at 162:16164:12.) Dr. Rgne then agreed that if the status bar was considered part
of the home screesuchassumption would affect his opinion “about whether or not you can get
to the application summary window directly from the home scret&h.a(164:14-18.)

The Court is not persuaded by LG’s argument timateasonable jury could have found
that the accused notifications wesached “without an intervening step” from the main menu
As the parties’ briefing on this motion indicates, factual disputes between ties @and their
witnessesexisted at trial as to the correct amng and representatiarf “home screen’in
accused.G productsandits relationship ta “main menu,” as well at whether accessing the
status baon the accused devices constit@ “intervening step.In resolving these disputes,
the jury was properly instructed on the landwas free to jude the cedibility of withessesnd
weigh all competing evidence, which included evidence tihataccused G devices satisfy
every claim limitation of the patent$iven such support in the record, the Court will not
supplant the judgment of the jury. The jumcting under a preponderance thie evidence
standard as to thdisputed factual issseunanimously reached a reasoned and supportable
decision.Where a jury is presented with two conflicting positions at trial and there iedAso
evidence and argumetd support both positions, the fact that the jury ultimately sided with one
party over the other does not support entry of JM@&tcordingly,the Court finds that LG’s
motion for judgment of noninfringemerds a matter of law based on the Couxlaim

constructions should be andENIED.

4 After losing its norinfringement argument at trial, LG now deems this user mlafiegally irrelevant.”
(Infringement Motion at 22.) The Court finds that LG provides no legal supporthfs (new postverdict)
contention.

12



C. LG’s Motion for New Trial

Finally, LG asserts that it is entitled to a new trial for four reasons. LG firstges its
JMOL arguments andhen contends that the Court’s claim constructions were prejudicial.
(Infringement Motion at 23.Jhe Court has already addressed each of those matters and, as such,
finds that LG’s request for a new trial on those bases should be BERNIED .

Additionally, LG argues that the Court “made incorrect evidentiary ruling$ tha
prejudiced LG.” (Id. at 23-24.) Namely, LG states, “the Court precluded LG from cross
examining Dr. Zeger and other witnesses regarding their inconsistent statemeéntsleasant
portions of the file history.{ld. at 23.)The Court disagrees that LGffared any prejudice, and
a close examination of the trial transcript reveals that the “evidentiary rulogscited by LG
actually precluded LG from doing very littleG first argues that the Court limited the scope of
LG’s crossexamination of DrZeger. (d.) However, the portion of the transcript to which LG
refers reveals that the Court simply instructed LG’s counsel that hthatagoing to go behind
the claim construction,” and LG’s counsel agreed. (3/21/2016 P.M. Trial Tr., Dkt. No. 434 at
142:7-144:13.The Court then noted that there was not a clear objection to rule on and “[w]e’ll
see where this testimony takes usd’ Gt 144:13-23.L.G nextcriticizesan instruction given by
the Courtthat the parties should not uskee file historyto go behind theCourt’'s claim
constructions gn instructionLG’s counselreadily agreedto when give), and pointsto an
objection theCourt sustained after LG’'8ne of questioningventured far outsidef LG’s
previously stated bounds(3/22/2016 P.M. TrialTr., Dkt. No. 437 at 105:3306:4, 112:#
114:2.)LG lastargues that the Courstia spontéprecluded “LG’s rebuttal to Core’s attempts to
establish the validity of the patent” by referencthg lengthof time the asserted patents were

prosecutedat the PTO (Infringement Motion at 23.) In fact, th@ourt actually ruled that LG
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could not collaterally attack the PTO and then declined to strike the testithanyG had
already elicited. (3/23/2016 A.M. Trial Tr., Dkt. No. 439 at 15:18:18.) Accordigly, the
Court finds that LG’s third argument for a new trial mischaracterizes the Count®saets
unduly prejudicial and finds that LG’'sequest for a new trial on such bashould beand is
DENIED.

Finally, LG contends that it is entitled to a newaltbecause the Court did not allow LG
to call Dr. Mark Mahon, Core’s validity expertas an adverse witneg#nfringement Motion at
24-25.)During the course of trial, Core determinhct it was no longer necessary to call Dr.
Mahon in rebuttal as to the validity of the ‘020 and '476 Pat¢8t23/2016 A.M. Trial Tr., Dkt.
No. 439 at 99:1316.) After learning this strategic decision, LG moved to call Dr. Mahon
adversely The Court found that LG “had one of the most experienced invalidity experts in the
nation testify at length” and had not been deprived of putting forth their invaliditytcake
jury in any way. (3/23/2016 P.M. Trial Tr., Dkt. No. 441 at 5:2@.) The Court thermetermined
thatit was not proper tpermitLG to call Dr. Mahon adversely, noting potential problems with
both qualifying Dr. Mahon as an expert and the jurg&rceptionof Core’s decision to not call
Dr. Mahon to testify. Ifl. at 5:216:3.) The Court concluded that allowing LG to call Core’s
validity expert adversely would effectively prejudice Core for electing not epténim in its
rebuttal case.ld. at 6:4-14.) LG now presents no compelling argument or authority to the
contrary? As such, the Catifinds that LG’s request for a new trial on this basis shoulahiles

DENIED.

® |t is also noteworthy that Dr. Mahon was not included onsLGial Witness List. (Rt. No. 4142.) This was an
independently proper basis to exclude him regardless of any issuenfigigirejudice.

14



V. VALIDITY

An issued patent is presumed valid. 35 U.S.C. § E8%; Grp., Inc. v. Cree, Inc700
F.3d 1300, 1304 (Fed. Cir. 2012). LG has the burden to show by clear and convincing evidence
that the asserted claims were anticipated by or obvious over the priglicdsoft Corp. v. i4i
Ltd. P'ship 131 S. Ct. 2238, 2242 (2011). Anticipation is a factual question reviewed for
substantial evidenc&/irnetX, Inc. v. Cisco¥s., Inc, 767 F.3d 1308, 1323 (Fed. Cir. 2014, *“
claim is anticipated only if each and every element is found within a singleastireference,
arranged as claimedld.
A. LG’s Motion for JIMOL

LG argues that it is entitled jodgmentas a matter of lavon the issue of invalidity
“because LG established that the Asserted Claims are anticipated by té/8.NRa 6,415,164
issued to Blanchard (LGX065) (“Blanchard”), and Core provided no rebuttal evidence.” (Dkt.
No. 452 at 1, “ValidityMotion.”) While LG presented testimony from Dr. Rhyneho told the
jury that Blanchard disclosed all of the limitations of the asserted clagr$3/22/2016 P.M.
Trial Tr., Dkt. No. 437 at 115:8139:14),Core elected not to call its own validity expert
rebuttal. The underlying theme of LG’s argument suggests that thénqdryno choice but to
believeDr. Rhyne’s conclusion thahe asserted claims were invatider Blanchardince Core
chose not to preseatrebuttal validity exper{ld. at 2.)

In its present motion, LG summarizes andirges Dr. Rhyne'srial testimony [(d. at 5-
11.) LG then #legesthat Core presenteahly “two arguments to suggest thalancharddid not
anticipate the Asserted Claims: @lpncharddid not permit a user to send a text message in just
one step; and (2Blanchard did not bring the ‘cream’ of an application to the top or put

‘everything in one place.” I¢l. at 11.) LG contends that the first argument is irrelevant to
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anticipation becae “reaching a specific function in ‘one step’ is not a claim limitation. Rather,
the Asserted Claims, as construed by the Court, require that the applicatroargunindow be
reached from the main menu without an intervening stég.’af 13.)LG also ontends that the
second argument focuses on features that are not claim limitations, as the aksprseequire
only a limited list of functions or data, and “Core never asked for a construction ofaamy c
term that suggested that the claims requiistthg the ‘important functions’ or the ‘most useful
data.” (Id. at 15-16.) Thus, LGconcludes that Core’s argumedtid not align with evidence that
couldsupport the jury’s verdict.

In responseCore asserts that “LG’s motion improperly seeks to siiftburden of proof
regading validity to Core WireleSsand emphasizabat the burdemestssolelyon LG to prove
invalidity by clear and convincing evidend®kt. No. 459 at 1, “Validity Response.Qore
additionally argues that it rebutted LG’s inwdity arguments through the testimony of the
named inventor and its cresgamination of Dr. Rhyne, thus providing the jury with substantial
evidence to find that its patents are not invalidl.) (

Core points to a portion of Dr. Rhyne’s crassaminationvhere Dr. Rhyne admitted that
the '020 and '476 Patents disclose a summary window of “a limited list of commonofscti
and commonly accessed stored data.” (3/23/2016 A.M. Trial Tr., Dkt. No. 439 atl30:Br.
Rhyne therdiscussedhe accessibilityandvisibility of certainapplicationfunctions displayed in
a menu of the Blanchard referendgd. at 31:9-32:6.) Core argues that the jury could have
properly applied the plain and ordinary meaning of the claim terms “applicationaytmamd
“application summary window” to conclude that Blanchard failed to disclose timogations:
“[t]hat reference disclosed only a complicated menu structurBléinchards own terms, a set

of ‘sdectable subevel menu choicestol. 3 Il. 5463, see alsad. fig. 3) that did not provide
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either an alternative way to access the application functionality or bring key futgionaa
summary window. (Validity Response at 5.)

Additionally, Core argues,“the jury was not required to credit any of Dr. Rhyne’s
testimony at all, given that he was thoroughly and repeatedly impéamhedites to multiple
examples osuchalleged impeachmen(ld. at 56 (citing 3/22/2016 P.M. Trial Tr., Dkt. No.

437 at 158:1619;1d. at 161:1517, 163:19164:18; 3/23/2016 A.M. Trial TrDkt. No. 439 at
25:8-26:15;ld. at 32:14-34:18).)Core then contends that “[a]bsent credible expetin®ny
explaining the Blanchard reference and the Martyn patents from the perspective afiedénsk
the art,” the jury was entitled to conclude that Blanchardts face does not disclose several
claim elements, including “application summary,” “lted list,” “subset of functions,” and
“unlaunched state.” (Dkt. No. 482 at 1-2, “Validity Sur-Reply.”)

The Court disagrees with LG’s implication that the jury had no choice bgiv¢ofull
credit and acceptance the testimony of Dr. Rhyndhe Courtdeclines to improperly transform
LG’s burden of proving invalidity by clear and convincing evidence to a burden on Core to
affirmatively prove validity.SeePfizer, Inc. v. Apotex, Inc480 F.3d 1348, 13580 (Fed. Cir.
2007) ( Since we must presumepatent valid, the patent challenger bears the burden of proving
the factual elements of invalidity by clear and convincing evidehat burden of proof never
shifts to the patentee to prove validityhe presumptiorjof validity] remains intact and [the
burden of proof remains] on the challenger throughout the litigation, and the clear and
convincing standard does not charigéciting Hybritech Inc. v. Monoclonal Antibodies, Inc.
802 F.2d 1367, 1375 (Fed. Cir. 1986 Drthokinetics, Inc. v. Safety ™al Chairs, Inc. 806
F.2d 1565, 1570 (Fed. Cir. 1986) (“Under the law set by Congress, a jury or a court may reach a

conclusion that a patent remains vaaelyon the &ilure of the patent challengsrévidence to
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convincingly establish the contrary. patent being presumed valid at birfh282, a patentee
need submino evidence in support of a conclusion of validity by a court or a”juriiaving
considered the entirely of the record, the Court concludes that LG failed to overoteme t
presumption o¥alidity accorded to the '476 and '020 Pateloysclear and convincing evidence
and, as a result, finds theG’s motion for judgment ofnvalidity as a matter of lawhould be
and iIsDENIED.

B. LG’s Motion for New Trial

LG requests a new trial for tweasons. First, LG rarges it IMOL argumest (Validity
Motion at 16-17.) As the Court haalready addressed such arguments, it declines to find that a
new trial is warranted on that basis. Second, LG argues that “the Court madecincorr
evidentiary rulhgs the prejudiced LG’s ability to present its invalidity defens¢kl. at 17.)
Namely, LG points to the Court’'s exclusion of evidence regarding the Ericsson R380s
Smartphone.ld. at 17-18.)

Before trial,the Court excluded the Ericsson R380s SmartpHmecause LG failed to
disclose the reference “at any time prior to Dr. Rhyne’s expert report.” (Dkt No. 421 at 7.)
During trial, LG again raised the issue and argued that it should be able to intioellR®30s
Smartphone because it was disclosed “as#rae time in exactly the same manner” aRB&0
reference, which was admitted. (3/22/2016 P.M. Trial Tr., Dkt. No. 437 at®2:&urther
inquiry revealed the disclosure relied on by LG was actually a disclosure made figrendi
defendant in a difient case.|(. at 63:24-64:7.) The Court found that the R38@gs not
charted in LG’s invalidity contentions or LG’s IPR petition, and it was ntadisn LG’s prior
art election. Id. at 76:20—77:7.)Accordingly, the Court concludes that it was not eeaus to

exclude evidence regarding the Ericsson R380s SmartpAddéionally, the Courtconclude
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that its refusal to allow LG to expand the scope of eexssninationof Mr. Martyn in a manner
inconsistent withts ruling excludinghe R380s wasot piejudicial error. 8/23/2016 P.MTrial
Tr., Dkt. No. 441 at 37:2341:22.)As such, the Court finds that LG’s motion for a new trial
regarding invalidity should be andDENIED.
V. DAMAGES

Upon a showing of infringement, a patentee is entitled to an award of damages “adequate
to compensate for the infringement, but in no event less than a reasonable wy#iy dse
made of the invention by the infringer, together with interest and costs as fixed lopthe 35
U.S.C. § 284. However, “[tlhe burden of proving damages falls on the patenateerit Techs.,
Inc. v. Gateway, In¢c580 F.3d 1301, 1324 (Fed. Cir. 2009). There are two alternative categories
of damages typically recovered inpatent case: the patentee’s lost profits or the “reasonable
royalty [the patentee] would have received through demgth bargaining.1d. In this case,
Core sought a reasonable royalty.

To determine an appropriate reasonable royalty, patentees (and)cocoimmonly
employ the hypothetical negotiation, or “willing licensmitling licensee” modelld. at 1324
25. The hypothetical negotiation “attempts to ascertain the royalty upon which tles pantild
have agreed had they successfully negotiated agemmgnt just before infringement began,”
assuming that the patent is valid, enforceable, and infrindedee also Georgi®acific Corp.
v. U.S. Plywood Corp318 F. Supp. 1116, 1120 (S.D.N.Y. 197Rite-Hite Corp. v. Kelley Co.
56 F.3d 1538, 1554 n.13 (Fed. Cir. 1995) (en banc).

“[E]stimating a ‘reasonable royalty’ is not an exact science. As such, the record may
support a range of ‘reasonable’ royalties, rather than a single value. Likewrsenthy be more

than one reliable method for estimatimgeasonable royaltyApple Inc. v. Motorola, In¢.757
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F.3d 1286, 1315 (Fed. Cir. 2014). However, any method of estimating a reasonable royalty must
adhere to the entire market value rule (“EMVR”), which requires that “[t]henpag . . . must in
every case give evidence tending to separate or apportion the defendant’s profits and the
patentee’s damages between the patented feature and the unpatented features . . h¢unless] t
entire value of the whole machine, as a marketable article, is properlggaily lattributable to
the patented featureGarretson v. Clark 111 U.S. 120, 121 (1884). Accordingly, proof of
damages must be carefully tied to “the claimed invention’s footprint in theematice.”
VirnetX, Inc. v. Cisco Sys7/67 F.3d 1308, 1327 (Fed. Cir. 201Bjjcsson, Inc. v. ELink Sys.
773 F.3d 1201, 1226 (Fed. Cir. 2014) (“The essential requirement is that the ultimate reasonable
royalty award must be based on the incremental value that the patented inveddion the end
product.”); CSRO v. Cisco Sys809 F.3d 1295 (Fed. Cir. 2015) (*damages awarded for patent
infringement must reflect the value attributable to the infringing featurdsegbroduct, and no
more”).

It is true that areasonable royalty analysis “necessarily involves ed@ment of
approximation and uncertaintyUnisplay, S.A. v. Am. Elec. Sign C69 F.3d 512, 517 (Fed.
Cir. 1995). However, the Court must ensure that a jury’s damages award is supported by
substantial evidencdd. Generally, the Court should uphold @y's damages award “unless
‘grossly excessive or monstrous,’ clearly not supported by the evidence, or based only on
speculation or guessworkBEnergy Transp. Group, Inc. v. William Demant Holding /897
F.3d 1342, 1356 (Fed. Cir. 2012).
A. LG’s Motion for New Trial

At trial, Core based its damages analysis on the value of the Android operatingisystem

LG’s accused products at the time of an April 2013 hypothetical negofiatidit presented its
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damages theory through the testimony of Dr. Stephagel.Dr. Magee explained to the jury
that he had “not seen any evidence” related to ¢bet of the Android operating system.
(3/22/2016 AM. Trial Tr., Dkt. No. 435 at 93:H16 (Magee)) Instead he usedan estimated
value of the noraccused/VNindows Mobile operating systeras a substitute for determining the
approximate value of the accused Android operating syqtemat 93:5-94:4.) Based on his
calculations regarding Windows Mobile, through which Dr. Magee determined that $2.8& “is t
marginal profit on the smallest salable unit,” Dr. Magee conclilklatthe correct royalty rate
would fall “somewhere between zero and $2.97.” (3/22/2016 A.M. (Sedleal) Tr., Dkt. No.
436 at 4:1213, 5:713 (Magee).After establishing thatange, Dr. Magee started from zero and
“inched upg by two five-cent increments until he landed on what he believed ta beasonable
number.”(3/22/2016 A.M. Trial Tr., Dkt. No. 435 at 11+, 118:27 (Magee).)Accordingly,
Dr. Magee opined thaen centswas an appropriatroyalty ratefor each cell phone sold by LG
that infringed the 020 and '476 Paten(3/22/2016 A.M. Trial Tr., Dkt. No. 435 at 65:@.) Dr.
Magee then multiplied that royalty rate by LGales 0f35,219,81 allegedly infringing phones
to arrive at arond $3.5 millionin total damageqld. at 78:1%79:3.)

LG now asserts that Core did not present sufficient evidence to support the jury’s
damages awardnd asks the Court to institute a new trial on damages or offer a remit@ur
contendghatthe cost Dr. Magee assigntxthe Windows Mobile operating systefwas not an
appropriate proxy for the free Android operating system used in the accused prahatEt.
Magee did not apportion correctly for the incremental profit associated witkclaivaed

invention.” (Dkt. No. 453 at 2, “Damages Motion.”) The Court agfees.

® LG also argues that Dr. Magee did not tie his damageslagtruto the invention’s footprint in the market and
ignored all prior licenses to the asserted pateB@mnages Motion at RGiven that the Court concludes that a new
trial on damages is warranted absent such findings, the Colinedeio address those arguments.
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1. The Windows Mobile Operating System
LG argues that no reasonable jury could have found the Windows Mobile operating

system to be an appropriate substitute for the Android operating syB@mages Motion at 2.)

LG offers three argument® support ofits contention that the evidensibmittedat trial

revealed such substitution to @ppropriate. First, LG argudkat “Core’s substitute cost for

the accused operating $s [was] not based on evidence contemporaneous with the April 2013

hypothetical negotiation date(ld. at 4.) Instead, Dr. Magee assignedadue to the Windows

Mobile operating system based solely on a 2008 magazine artit)eOf crossexamination,

LG questioned Dr. Magee about the evidence he considered in forming his conclusion:
QUESTION: So, Dr. Mageeyour opinion relies in a significant part on the
assumption that you can attribute a 2008 price for the Windows operating system
to the free Android operating system, correct?

ANSWER: Correct.

QUESTION: As you sit here today, are you aware of any evidence that the
Windows operating system was not free in 20137

ANSWER: | don’t know the answer to that question as to when it was and was
not free. |1 don’t know.

QUESTION: | heard you mention a 2008NET article as the basis for your
statement that the Windows operating system costs around $14. Do | have that
right?

ANSWER: | inferred from it $11.50.

QUESTION:Okay. And thaCNETarticle—CNETIis amagazine, right?

ANSWER: Yes, sir.

QUESTION:Okay. So fromm—do you have any other basis for your assessing the
cost of the Windows Mobile operating system at $12, 11.57, do you have any

other basis other than that article?

ANSWER: Not that | recall, no, sir.
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QUESTION: Do you have. . . any other way of assessing the value of the
Android operating system as a component of an LG smartphone?

ANSWER: No, sir.

QUESTION: And you did hear Dr. Nafei's testimony thdhat in his entire
career at LG, the Windowdobile operating system has been free?

ANSWER: | heard that testimony, yes, sir.

QUESTION: Does it affect your opinion at all?

ANSWER: No, sir.
(3/22/2016 P.M. Triallr., Dkt. No. 437 at 35:1536:19) Additionally, LG noteghat Core did
not offer the2008 article into evidenc®r the jury to consider, and Dr. Magee did testify
regardingthe article’srelevance to th@013hypothetical negotiatiodate’ (Damages Motion at
5.)

Second, LG argues that both the Android and Windows Mobpiégating gstems were
costfree in April 2013, and Core offered no evidence to the confflaryat 6.)As demonstrated
by his abovecited testimony, Dr. Magee admitted that he did not know whether the Windows
Mobile operating system was free to LG in 2013 and had not considered thahéacapplying
Windows Mobile’s purported 200&ost to arrive ata 2013 value for the Android operating
system. id.)

Finally, LG asserts that “Core presented no evidence that the Windows Mobile operating
system uses the asserted patentd.} At trial, Dr. Magee did not compare the Windows Mobile
operating system to the accused products and instead stated that he had no knowledgerof whet

Windows Mobile included the accused features:

"When asked on rdirect examination why he believed it wapegpriate to rely on the 2008 articks the entire

basis for valuing Windows Mobildr. Magee stated: “Because we had a price in 2008 for sort of a range of prices
that gave a value of $11.50 for what, on the market, it would cost to get the Windows bfmdrating system.”
(3/22/2016 P.M. Trialr., Dkt. No. 437 at 51:183.)
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QUESTION: You also don’t know if the accukdeature is present in the
Windows Mobile operating system, right?

ANSWER: Correct.

QUESTION: Okay. And you don’t know if Microsoft is actually using anything
described in the patent in the Windows Mobile operating system, correct?

ANSWER: Idon’'t know that—whether it is or is not, that’s correct.
(3/22/2016 P.M. Trial Tr., Dkt. No. 437 a4:22-24, 26:4-8.) As such, LG concludes thdtased
on Dr. Magee’s opinions and the evidence Core presented anhdrisdasonable jury could have
found Dr. Magee’sproposedvalue of the Android operating system amtompanyindgen-cent
royalty rate to be appropriate benchmdiksdeterminingdamages(Damages Motion at 7.)

In response, Core disagrees with LG’s objections to the ZDUBT article and agues
that Dr. Magee could rely on what he considered to be the best estimate of thev¥\Mulunle
operating system: “[tlhe propriety of this reliance is not undermined by either theoflthe
article nor the article’s not being admitted into evidend®kt. No. 461 at 3, “Damages
Response)’Core therstates that “all that remains of LG’s argument are the bare assertions that
Android was free to LG, and that Windows Mobile might have been free to LG. But the jury
could reasonably reject LG’s simplisiizgument that ‘free to LG’ equals ‘valueless.Itl.(at
4.)® Finally, Core contends that Dr. Magee was not required to compare the featiesiofs
Mobile with those of the patenis-suit: “Dr. Magee was not required to do more than rely on
the fact tlat LG had sold phones with the Windows Mobile Operating system and that both

Windows and Android were mobile operating systemsg.’qt 5.)

® The Court notes that Core seems to have misunderstood tgsiment. Indeed, LG notes in its Reply brief,
“Core’s Opposition mischaracterizes LG’s argument as an argumentathaiohvalue. That is not the case . . .
Android has value, but Dr. Magee’s methodology for determining that valddpanletermining the value of the
patented features allegedly within Android, was speculative and divéna® the facts of the case.” (DiNo. 472

at 1, “Damages Reply.”)
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The Court finds that Dr. Magedid not adequatelytie his analysis to the 2013
hypothetical negotiation dat&eelLaserDynamics, Inc. v. Quanta Computer, Ji6€4 F.3d 1,

76 (Fed. Cir. 2012) (finding the purpose of the hypothetical negotiation framewoble
“discern[ing] the value of the patented technology to the parties in the macketplzen
infringement begdi. While Dr. Mageeadmitted that heelied solely on a 2008 magazine article
as his basi$or estimaing thecost of theWindows Mobile operating system, he failed to offer
sufficient testimony explainingow the 2008 cost would compamelate or remainrelevantto
the 2013 negotiation.

Additionally, the Court findsDr. Magee’s opinion that the Windows Mobile operating
system could serve as an acceptable substitute for valuing the Android operatingteylste
conclusory andvholly unsupported by thevelence.The Windows Mobile operating system is
clearly not the smallest salable patent practicing unit, as there is no evidencerthetiaes the
patent and it was not an accused product at tAlbest, its alleged 2008 cost is roughly
analogous t@ comparable license. However, Dr. Magee did not testify as to whether Windows
Mobile is technologically or economically comparable to Android, and he failed to account for
any differences between the two producBee VirnetX 767 F.3dat 1330 (“In ResQNet we
faulted the district court for relying on licenses with ‘no relationship to the clainvedtion,’
nor even a ‘discernible link to the claimed technology.” Andlucent we rejected reliance on
licenses from ‘vastly different situation[s]' or where the subject matter oficexggeements was
not even ascertainable from the evidence presented at trial.”) (Rgi®QNet.com, Inc. v. Lansa,
Inc., 594 F.3d 860, 870 (Fed. Cir. 2010) dnatent Techs., Inc. v. Gateway, |e80 F.3d 1301,

1327 (Fed. Cir. 2009))Carnegie Mellon Univ. v. Marvell Tech. Group, Lt807 F.3d 1283,

° The Court notes that Core does not point to any evidence in trel veitere Core compargtie Windows Mobile
operating system to theecused features of tiendroid operating system.
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1304 (Fed. Cir. 2015) (“Past licensing practices of the parties and licenses far t@ntinology
in the industry may be useful evidence. But such evidentiary use must take carefuit axfc
any economically relevant differences between the circumstances of those licenses and the
circumstances of the matter in litigation.”) (citations omitt&8§L Servs., LLC v. Citrix Sy$69
F.3d 1073, 1093 (Fed. Cir. 2014]TThe courtfound the agreements ‘sufficiently comparatue
be probative of the hypothetical negotiation’ as they involve the actual partiesantelev
technology, and were close in time to the date of the hypothetical negotiation. . . . SSL’s expert
expressly addressed the differences between the license atiegstiand any hypothetical
negotiations, thereby clarifying for the jury where such differences might exisharohited
value of such evidence.”) (citations omittedbsent such testimonyhe Court concludes that
Corefailed to offer sufficient eviencefor the jury to find that Windows Mobils an acceptable
economic substitute or that it bears any relationship to “the incremental thauthe patented
invention adds to the end producEticsson 773 F.3d at 1226ee also ResQNe94 F.3d at
869 (holding that“[a]ny evidence unrelated to the claimed invention does not support
compensation for infringement”).

2. Dr. Magee’s Apportionment

LG next argues thdbr. Magee failed to properly apportion the value of the patented
feature because he impiented “an unsubstantiated $0.05 per unit royalty floor” and
“improperly invoked the entire market value rule.” (Damages Motion &Eiis), LG contends
that Dr. Mageeprovided insufficient justificatiorfor employing increments of five cents in
calculatng a royalty rate. At trial, Dr. Magee discus$éslimplementation diive-cent units:

QUESTION: Returning now to your royalty range, what was your starting point
in this range to determine the appropriate royalty?

ANSWER: Well, | started at zero amebrked up from there.
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QUESTION: What amount more than zetm you start with in analyzinghe
appropriate royalty here on this range?

ANSWER: Well, | started at zerand said: Okay. How much do we come up?
There is—I' ve seen evidence +in royalty agreements and so forth that 5 cents
is sort of—per phone or per unit would be a typiaait to use ir—in changing
rates. So | inched up fromdolla—sorry—from zero dollars to 5 cents. That's a
first step.

QUESTION:Okay. What did you think about the 5 cents?
ANSWER: Well, remember the hypothetical negotiation says we’re allowed to
consider everything and anything. And the most important thing is: What's the
reasonable number? And | think 5 cents just would not be a reasonable number. It
has tobe a number that would be reasonable both for Core Wireless and for LG. It
would certainly be a great number for LG, but | don’t think it would be
reasonable. And | wouldif | were Core Wireless, | certainly wouldn’t accept 5
cents.
QUESTION: So what ammt more than 5 cents did you then consider?
ANSWER: Well, lets take another-Bent increment. If we add another 5 cents,
we go up to 10 cents. And then we draw the line and we say, again, is this a
reasonable number? Anebut for a number of reasons, | think that's the number |
rested on.
(3/22/2016 A.M. Trial Tr., Dkt. No. 435 at 116:4618:6.) Dr. Mage@xplainecthat he stopped
at ten cents for “reasons .about being conservative,” though he never fully developed those
reasons for the juryld. at 120:9-16 (Magee).LG notes that Dr. Magee never identified the
purportedroyalty agreementsontainingfive-cent units “or whether they involved comparable
parties, technology, or products.” (Damages Motion at 8.) Mored¥&rpoints to testimony

where Dr. Magee acknowledged that licenses in the mobile phone industry commonly include

per-unit royalty rates of onenth of a cent or less atitenadmitted that he instead chose to start
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at an incement of five cents because Wwas*“relying on one patent pool license” that did not
include the patestin-suit. (3/22/2016 P.M. Trial Tr., Dkt. No. 437 at 38:24-40:5.)

Additionally, LG contends thatDr. Magee further erred in basing his theory on the
average sale price of the entire phone.” (Damages Motidrn Athen LG questioned Dr. Magee
about whether he had analyzed consumer demand for specific patented features aeaondu
consumer surveys, Dr. Magee responded that he had ldgt.However, LG argues that
“[d]espite Dr. Magee’s admissions, he presettiecaverage sale price of the entire phone to the
jury, in violation of the entire market value ruleld.]

In response, Coreoncedes that Dr. Magee discussed and displayed the average price of a
smartphonebut argues that such presentation did nobkevthe entire market value rule.
(Damages Response at 69re assertsPDr. Magee referred to the average price of a phone in
order to explain that he is not invoking the entire market value—iude to show that the
estimated cost of the operating t&ys or estimated marginal profits of the operating system are
not the same as the average cost of the pholde)."While displaying the price of the phone, Dr.
Magee testified that “we’re not using the 28@lar average price of the phone. We’re not gsin
the profits on the entire phone. We're only going to use the profits down at the very bottom.”
(3/22/2016 A.M.(Sealed)Trial Tr., Dkt. No. 436 at 4:43.) Additionally, Core argues that Dr.
Magee arrived at a terent royalty rate based on his analygishe GeorgiaPacific factors and
alleges that LG’s criticism dCore’sroyalty rate “goes to the weight of Dr. Magee’s testimony.”
(Damages Response ai)

Having considered the entirety of the record, the Court does nottHatdsufficient
evidence suppasthe jury’s damages verdidtvhile Dr. Magee did indeediscuss thé&eorgia-

Pacific factors andestify that certain features of the patented technology should lead to a higher
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royalty rate,the Court agrees with LG that Dr. §ke did not present adequate justification
evidencdor adjustingtheroyalty rateby incrementf five centsMoreover the Court finds that

Dr. Mageeexacerbated this problem by ultimately arriving at ademt royalty ratewithout
providing alogical opinionsupported by evidender sopping at that incremen®ee(3/22/2016

P.M. (Sealed) Trial Tr., Dkt. No. 438 at 810:12.)The Court concludes that suahapproach

is fundamentally arbitrary and analogous to other “rule of thumb” valuationqasithe Federal
Circuit has consistently rejecte8Slee Uniloc USA, Inc. v. Microsoft Corp32 F.3d 1292, 1331

18 (Fed. Cir. 2011) (“Gemini then applied the-csdled ‘25 percent rule of thumb,’
hypothesizing that 25% of the value of the product wouldogihe patent owner . . . it is clear
that Gemini's testimony was based on the use of the 25% rule of thumb as an arbitrag}, gener
rule, unrelated to the facts of this cas®¥inetX 767 F.3dat 1332-33 (“[W]e agree with the
courts that have rejected invocations of the Nash theorem without sufficsstalglishing that

the premises of the theorem actually apply to the facts of the case at hand. The wseshest

such an inappropriate ‘ruld thumb.’ . . . Such conclusory assertions cannot form the basis of a
jury’s verdict.”). The Court is also aware of the potential prejudice inherent in Core’s decision to
show the jury the entire average price of a smartphone while Dr. Magee simultgneousl
presented his smaller damage calculations in compa&senCSIR(CB09 F.3d at 1302 (There is

an “important evidentiary principle’ that ‘care must be taken to avoid adshg the jury by
placing undue emphasis on the value of the entire productdisclosure of the end product’s
total revenue ‘cannot help but skew the damages horizon for the jury, regardless of the

contribution of the patented component to this revenue.™) (citations omitedprdingly, and
for the reasons stated above, the €duads that LG’s motion for a new trial on the issue of

damages should mand isGRANTED.
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VI.  CONCLUSION
For the reasons set forth above, the Court finds that the jury’s verdict with regard to

infringement and validity should not be disturbed. The jumesdict in those respects is
supported by substantial evidentlawever the Court finds that LG is entitled to a new trial on
damages. Accordinglyl.G’s First Motion for Judgment as a Matter of Law, and in the
Alternative for a New Trial (Mn-Infringemet) (Dkt. No. 451) and_G’s Second Motion for
Judgment as a Matter of Law, and in the Alternative for a New Trial (Intygli@kt. No. 452)
areDENIED. LG’s Third Motion for Judgment as a Matter of Law, and in the Alternative for a

New Trial (Damages)Dkt. No. 453) iSGRANTED.

So ORDERED and SIGNED this 23rd day of August, 2016.

RODNEY GILS{RAP
UNITED STATES DISTRICT JUDGE
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