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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
MARSHALL DIVISION

iFLY HOLDINGS LLC,
Plaintiff,
V. Case No. 2:14V-1080JRGRSP

INDOOR SKYDIVING GERMANY GMBH,

Defendant.
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MEMORANDUM OPINION AND ORDER
On SeptembeBO, 2015, the Court held a hearing to determine the proper construction of
the disputed claim terms in Uad StateReissuedPatent No.RE43,028(“the '028 Ratent”)
After considering the arguments made by the parties at the hearing and in thg phaiim
construction briefing(Dkt. Nos. 45, 55,and 59), the Court issues this Claim Construction

Memorandum and Order.
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l. BACKGROUND

On September 23, 1998he patentees filggrovisionalApplication No. 09/159,369'the
Provisional Aplication”). On June 2, 1999, the patentees filed a coatiooin-part
application, ApplicationNo. 09/324,282(the “CIP Application”), addingnew matter to the
specificationand amending the clainaf the Provisional Aplication (Dkt. No. 55 at 6.)The
patenteeslsoamerded the titlefrom “Vertical Wind Tunné Amusement Device” to “Vertical
Wind Tunnel Training Device.”ld.)

On July 4, 2000,he CIP Application issued as U.S. Patent No. 6,083,1108e("110
Patent”) (Id.) On July 3, 2002, the patentees filed a reissue application, Applickion
10/189,698, seeking to enlarge the scope otldiens of the '110 Patenfld. at 6:7.) During the
prosecutionof the reissue applicatiprthe patentee added new claims and amended other
claims.(ld.) The reissue application was allowed on SepterBb@011, and issued as the '028
Patent on December 13, 201Id.) As indicated, the '028 Patent is a continuatiopart to of
the Provisional Application filed on September 23, 1998.

The '028 Patent generallyelates toa vertical wind tunnetlevice configured to allow a

user to experience “freefall” within a vertical airflow colunfee’028 Patent at Abstrac.

! The Abstract of the '028 Patent follows
The present invention is a vertical wind tunnel amusement device. The device
comprises a flight chamber wherein a user may experience a freefall through the
atmosphere from the safety of an enclosed flight chamber. Airflow suffi¢o
fully support a user within the flight chamber is induced by a plurality of fans
connected above the flight chamber through a duct. A staging area having
openings to the flight chamber is adjacent to the flight chamber. A user teay en
or retreat from the flight chamber at will through the staging area openings
without significantly adjusting the airflow velocity in the flight chamber. A
control room is adjacent to the fight chamber whereby an operator may observe a
user or users within the flight chamber and thereby safely control thatiopeof
the fans. A projection room is also adjacent to the flight chamber wheretlga vi
of a skydiving experience may be displayed to a user within the flight chamber. A
telemetry backpack may be worn by a user or users in the flight chamber so the
user can interact with or choose the scenes being projected on the flight chambe
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Figure2 of the 028Patent illustrates an exemplary embodimerthefvertical wind tunnel.
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Id. at Figure 2 (annotated) The specification statethat “airflow is induced through the flight
chamber by a plurality of fans located above, i.e. downstream of, the flight charndbeat
3:21-23. The specification discloses that tit@v path begins at the inlet coattion where

“[a]lmbient air is drawn into the inlet contraction starting with essentially zeroitelotd. at

In alternate embodiment, return air ducts are used to return air fromasath f

the wind tunnel inlet. Dampers are included on each return air duct thereby

allowing the temperature of the airflow in the wind tunnel to be adjusted for user
comfort.

> The annotated figure includes labads|or coding, and a “staging area” that were added by
Plaintiff for clarity. (Dkt. No. 45 at 7.) The specification stateat the vertical wind tunnel
includes aninlet contraction (purple) connected to the lower end of the flight chamber (blue).
'028 Patent ab:25-26. The specification further states thatiffuser (green) i€onnected above

the flight chamber (blue)d. a 5:26-27. The specification also states that adjacent to the flight

chamber is a staging ardd. at 3:50-51. The specification further describes the flight chamber
as having a floor mesh and a perforated secltibmat 3:37-38, 4:1-14.
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3:33-35. The specification adds that tjg inlet contraction is aerodynamically designed to
allow the incoming airflow to be accelerated to the optimum velocity with as littlalamte as
possible. Id. at 3:35-37.

The specification continues that “[t]he airflow then passes through a floor mesthent
flight chamber’ Id. at 3:38-39.The specificatiorstatesthat “[t]he airflow velocity in the flight
chamber is approximately 120+ mph, which will fully support a usler."at 3:41-43.The
specification discloses that the diffuser, located above the flight chambeanhasreasing
crosssectional area that “deices the velocity of the airflow from the flight chamber to the fans.”
Id. at4:16—17.The specification further disclosésat “[t]he velocity of the airflow through the
invention is controlled by either changing the pitch of the fans or by changingttimnal
speed of the fansld. at4:18-20.

Regarding the flight chamber, the specification states thiaa# a constant cresgction
along its length,” and “experiences the maximum airflow velocity in thdéowairpath and,
therefore, the greatest aerodynamic strefd.”at 6:35-39. The specification adds that the
preferred embodiment of the flight chamber has ten sides, with two ofdide gioviding an
openingfrom the staging area thallows a user to enter and exit the flight chamlérat 7:20—
26. The specificatiofurther states thasa user may iy in the flight chamber for a given amount
of time before exitingback into the staging areda the openingld. at 7:47-%. The
specification also disclosésat the flight chamber has a floor mesh designed to dlevair to
flow through the flight chamber with minimal frictional losés. at 10:12-14. Thespecification
adds that théloor mesh provides support for the user and is designdddeasehe chance of
injury if a user should falld. at 10:10-14.

Plaintiff alleges that Defendamifringesclaims1, 2, 3, 1216, 18, 19, 21, 22, 280, 43,

and 44of the '028 Patent.Claim 1 of the '028 Patentis exemplary and recites thellfmving
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elementgdisputed termn italics).

1. A vertical wind tunnel amusement dewiocenprising:

achamber for containing an airflow

a fan whereby an airflow is inducead said chamber; said fan
communicating with said chamber by a duct;

a staging areaforming an aiter chamber adjacent to said
chamber, said staging area  aerodynamically
communicatingvith said chamber;

an openingaerodynamically communicatingith said chamber;
and

an upper section comprising perforations above said opening
and between saistagingareaand said chamber whereby
said staging areafurther aerodynamically communicates
with said chamber.

Il. APPLICABLE LAW
A. Claim Construction

“It is a ‘bedrock principle’ of patent law that ‘the claims of a patent definentrention
to which the patentee is entitled the right to excludehillips v. AWH Corp.415 F.3d 1303,
1312 (Fed. Cir. 2005) (en banc) (quotingova/Pure Water Inc. v. Safari Water Filtration Sys.,
Inc.,, 381 F.3d 1111, 1115 (Fed. Cir. 2004)). To determine the meaning of the claims, courts start
by considering the intrinsic evidencgee id.at 1313. C.R. Bard, Inc. v. U.S. Surgical Coyp.
388 F.3d 858, 861 (Fed. Cir. @0); Bell Atl. Network Servs., Inc. v. Covad Commc’ns Group,
Inc.,, 262 F.3d 1258, 1267 (Fed. Cir. 2001). The intrinsic evidence includes the claims
themselves, the specification, and the prosecution hissag.Phillips 415 F.3d at 1314C.R.
Bard, Inc, 388 F.3d at 861. Courts give claim terms their ordinary and accustomed meaning a
understood by one of ordinary skill in the art at the time of the invention in the contée of t
entire patentPhillips, 415 F.3d at 1322.3; Alloc, Inc. v. Int'l Trade Coom’'n, 342 F.3d 1361,
1368 (Fed. Cir. 2003).

The claims themselves provide substantial guidance in determining the meéning o

particular claim termsPhillips, 415 F.3d at 1314. First, a term’s context in the asserted claim
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can be very instructivdd. Other asserted or unasserted claims can also aid in determining the
claim’s meaning because claim terms are typically used consistently througbquatentld.
Differences among the claim terms can also assist in understanding a termilsgmiearkor
example, when a dependent claim adds a limitation to an independent claim, it is préisaime
the independent claim does not include the limitationat 1314-15.

“[C]laims ‘must be read in view of the specification, of which they are a”pdd.
(quoting Markman v. Westview Instruments, g2 F.3d 967, 979 (Fed. Cir. 1995) (en banc)).
“[T]he specification ‘is always highly relevant to the claim constructioalysis. Usually, it is
dispositive; it is the single best guide to the meaning of a dispered” Id. (quotingVitronics
Corp. v. Conceptronic, Inc90 F.3d 1576, 1582 (Fed. Cir. 199@)gleflex, Inc. v. Ficosa N. Am.
Corp, 299 F.3d 1313, 1325 (Fed. Cir. 2002). This is true because a patentee may define his own
terms, give a claim term affirent meaning than the term would otherwise possess, or disclaim
or disavow the claim scopénhillips, 415 F.3d at 1316. In these situations, the inventor’'s
lexicography governdd. The specification may also resolve ambiguous claim terms “where the
ordinary and accustomed meaning of the words used in the claims lack sufficietyt tcla
permit the scope of the claim to be ascertained from the words alaieflex, Inc.299 F.3d at
1325. But, “[a]lthough the specification may aid the court in imetipg the meaning of
disputed claim language, particular embodiments and examples appearing iedifieasion
will not generally be read into the claimsComark Commc’ns, Inc. v. Harris Cord56 F.3d
1182, 1187 (Fed. Cir. 1998) (quoti@pnstant vAdvanced MicreDevices, InG.848 F.2d 1560,
1571 (Fed. Cir. 1988)kee also Phillips415 F.3d at 1323. The prosecution history is another
tool to supply the proper context for claim construction because a patent applicaatsmay

define a term in prosecuting the patdidme Diagnostics, Inc., v. Lifescan, In881 F.3d 1352,
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1356 (Fed. Cir. 2004) (“As in the case of the specification, a patent applicant mayadefine
in prosecuting a patent.”).

Although extrinsic evidence can be useful, it'less significant than the intrinsic record
in determining the legally operative meaning of claim languadehillips, 415 F.3d at 1317
(quotingC.R. Bard, Inc.388 F.3d at 862). Technical dictionaries and treatises may help a court
understand the underlying technology and the manner in which one skilled in the art might use
claim terms, but technical dictionaries and treatises may provide definitions thab &m@ad or
may not be indicative of how the term is used in the patdntat 1318. Similarly expert
testimony may aid a court in understanding the underlying technology amnuhidétg the
particular meaning of a term in the pertinent field, but an expert's conclusory, unsapport
assertions as to a term’s definition are entirely unhelpful towt. Id. Generally, extrinsic
evidence is “less reliable than the patent and its prosecution history in detgrimiv to read
claim terms.”ld.

B. Construction Indefiniteness

Patent claims must particularly point out and distinctly claim the sulvjatter regarded
as the mvention. 35 U.S.C. § 112 1 Whether a claim meets this definiteness requirement is a
matter of law.Young v. Lumenis, Inc492 F.3d 1336, 1344 (Fed. Cir. 200K)party challenging
the definiteness of a claim must show it isal by clear and convincing evidenceakeda
Pharm. Co. v. Zydus Pharms. USA, Jnt43 F.3d 1359, 1368 (Fed. Ci014) The ultimate
issue is whether someone working in the relevant technical field could understand the bounds of
a claim.Haemonetics Corp. v. Baxter Healthcare Co07 F.3d 776, 783 (Fed. Cir. 2010).
Specifically, “[a] patent is invalid for indefiniteness if its claims, read in lighhefspecification

delineating the patent, and the prosecution history, fail to inform, with reasondhblatgethose
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skilled in the art about the scope of the inventidf&utilus Inc. v. Biosig Instruments, In¢.34

S. Ct. 2120, 2124 (2014).

II. CONSTRUCTION OF AGREED TERMS

The partiesaagreed to the constructionéthe following terms:

Claim Term/Phrase Agreed Construction
“perforations” plain and ordinary meaning
“whereby each of said cables is plain and ordinary meaning
preloaded”

Dkt. No. 55 at 19, 34In view of the parties’ agreemeiin the proper constructioof the

identified terms, the Court hereBYDOPTS the parties’ agreed constructions.

V. CONSTRUCTION OF DISPUTED TERMS

The rarties disputefocuses on theneaning and scope @keventerms/phrasem the 028

Patent
1. “vertical wind tunnel amusement devicé
Disputed Term Plaintiff's Proposal Defendant’s Proposal
“vertical wind tunnel “vertical wind tunnel for Preamble and does not requi
amusement devicé simulating skydiving by construction.
supporting a person in an
airflow”

a) The Parties’ Positions

The parties dispute whether thmweamble phrase “vertical wind tunnel amusent
device” limits the claims. Plaintiff argues that the preamble limits the claims because: (1) the
entirety of the patent reveals that the structure recited in the preamlperiscd the invention;

(2) the preamble provides antecedent basis to other limitations in the bodyctditheand (3)
the patenteeused the preamble to distinguish prior gBkt. No. 45 at 12 Specifically,

Plaintiff argues that simulating skydiving the primary objective of the inventiondJ (citing
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'028 Patent at 4:3B4, 1:3657, 7:3255, 8:35-37). Plaintiff contendsthat the invention
accomplishes this objective by supporting a skydiver in an airflow within e twnnel. [d.)
(citing '028 Patent at Abstract3:30-32). According to Plaintiff, the “vertical wind tunnel
amusement device” must support a person in an airflow, or else it would not accomglish t
primary objective of the inventionld()

Plaintiff further argues that the specdtion repeatedly underscores the invention as a
“vertical wind tunnel amusement deviceltl.(at 13) (citing’028 Patent at Abstract, 1:179,
2:55-56, 2:3751, 8:35-37). Plaintiff contends thait is evident that the inventors were working
on the particular problem of designing a vertical wind tunnel “for generaleanmarg purposes.”

(Id. at 14) (citing '028 Patent at 1:44%6). Plaintifffurtherargues that the title of the patent, the
Summary of the Invention, and the preferred embodiments make it clear that theomisat
“vertical wind tunnel amusement deviceld.|

Plaintiff also argues that the preamble is limiting because the body of claim B9tcefe
“the wind tunnel” in two separate instancel.)( Plaintiff further contends that the invento
relied on the features recited in the preamble to distingbesinivention from prior art.q. at
15) (citing '028 Patent at 1:3&7, 2:37/51). Plaintiff argues that prior art wind tunnels lacked
the features necessary for purposes of an amusemaogé.dgy.) (citing ‘028 Patent at 1:43
46).

Defendant responds thtte term “vertical wind tunnel amusement device” describes a
structure with an intended use. (Dkt. No. 55 at¥efendant argues that preambles describing
the use of an invention geneyatlo not limit the claims because the patentability of apparatus or
composition claims depends on the claimed structure, not on the use or purpose of that structure

(Id.) In other wordsDefendantargues that the body of the claims stahahe in definingthe
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structural limitations of the “wind tunnel amusement device,” and the preambiesseo
purpose ther than to state ase for the vertical wind tunnelld( at 12) Defendant further
contendghat the preamble of claim 39 reads “[a] vertical wind tunnel device,” not “[a] vertical
wind tunnel amusement devit€ld.) According to Defendant, there is no claim that relies on
the phrase “[a] vertical wind tunnel amusement devioe”antecedent basisld() Defendant
contendghat the patentees made amguments during prosecution of the '028 Patent or the '11
Patento show the patenteeintent to limit the claims byncorporating the preambldd( at 14)
Defendantalso argues that deletion of “amusemdntim the preamble would have zero effect
on the structure or use of the claimed inventitoh) (

Defendant further argues that the phrase “vertical wind tunnel amusement deviog” is
used once in describing the preferred embodiment of the inveritioat (L0) (citing ‘028 Patent
at 5:19-12:3).Defendant contends that if “amusement device” was critical to understanding the
full scope of the claims, the paterdeeould have used it at least once in its Description of the
Preferred Embodimentld.)

Defendant furtheargues that Plaintiff's constrietion must be rejected because it would
limit the claims to thepreferred embodimentid.) Defendant contendthat when a patentee
describes his invention using a description of its structure, the implicatiort ihé¢haaim will
not be limited by refance to functions described in the specificatiod. t 15) Defendant
argueghat allof theclaims of the '028 Patent are apparatus claims and that it would be improper
to incorporate functional limitatianfrom the preferred embadent into the claims(ld.)
Finally, Defendant arguekbat the declaration dndeposition testimony of Plaintiffexpert,Mr.
RaymondWhipple, confirm that Plaintiffs trying to incorporate a functional limitation into the

apparatus claimgld. at 1516.)
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Plaintiff repliesthat it is undisputed that the invention of the '028 Patent is a “vertical
wind tunnel amusement device.” (Dkt. No. 59 gtPlaintiff contends that what Defendant calls
an “intended use” is in fathe esence of the inventionld;) According to Plaintiff, designing
the vertical wind tunnel for skydiving is atetftore of the invention, amather claim elements
would not make sense in the context of a wind tunnel not designed for simwé&tidying.
(Id.) Plaintiff notes, for examplahat the speci@iation is replete with references to skydiving,
and that each and every embodiment is described as simulating skydoing. (

Plaintiff argueghat not limiting the claims tthis fundamental characteristic would lead
to absurd resultbecause the claimsould be broadened to include wind tunnelsich are
incapable dsimulating skydiving. Il.) Plaintiff argues that Defendant seg¢kss result in order
to include horizotal wind tunnels(ld. at 5.)Plaintiff furtherpoints outthat the phrase “vertical
wind tunnel amusement device” is useddescribehe preferred embodimentd() (citing '028
Patent at 8:1:719).

For the following reasons, the Cofirids that the preamblenits the claims td'vertical
wind tunnels,” but does not limit the claims to the intended ussnamusement devicdor
simulating skydiving by supporting a person in an airflow.”

b) Analysis

The phrasévertical wind tunnel amusement devieppears irclaims1, 2, 3, 1216, 18,
19, 21, 22, 280, 43, and 44 of the '02@atent.The Court finds that the phrase is used
consistently in the claims and is intended to have the g@meral meaning in each claiithe
Court further finds that the preamble is limiting when the phrase “vettical tunnel appeas
in it. A review of the pecification finds that th&28 Patent is directed only teertical wind

tunnels.Corning Glass Works v. Sumitomo Elec. U.S.A., 1888 F.2d 1251, 1257 (Fed. Cir.
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1989) (“The effect preamble language should be givenbearesolved only on review of the
entirety of the patent to gain an understanding of what the inventors actuadiytad and
intended to encompass by the claim.”).

For examplethe Field of the Invention secti@tates that “[t|he present invention rekat
to the field of vertical wind tunnels . . .’028 Patent at 1:1718 Likewise,the Summary of the
Invertion sectionstates that “[t|he primary aspect of the present invention is to providei@alert
wind tunnel amusement device . . .Id. at 2:55-56.This section also repeatedly states that
“[a]nother aspect of the present invention is to provide a vertical wind tunnel menisdevice
having . . . .”Id. at 2:59-3:13.The specification further states that “[t]he invention comprises a
single pas, nonreturn flow vertical wind tunnel amusement device having a flight chartther.
within the flight chamber where the user experiences ‘freefall’ withm vertical airflow
column.”ld. at 3:17421. Thusa person of ordinary skill in the art would find that the only wind
tunnels discussed are vertical wind tunn8kse, e.qg.028 Patent aR:37-51, 8:35-37,Figures 1,
2,18, and 19. Indeed, the title of the '028 Patent is “Vertical Wind Tunnel Training Device.”

In addition, he phrase “[a)vertical wind tunnel devicg as recited inthe preamble of
claim 39 provides antecedent basis for the subsequent limitation of “an inlet contracaon at
base ofthe wind tunnel . . thereby preventing the door from opening outward winenwind
tunnelis in opeation.” Eaton Corp. v. Rockwell Int'l Corp323 F.3d 1332, 1339 (Fed. Cir.
2003) (stating thafw]hen limitations in the body of the claimely upon and derive antecedent
basis from the preamble, then the preamble may act as a necessary comporectiwhdd
invention.”). Moreover,the other claim element®.g, “floor mesh”) seem only structurally
applicable to vertical wind tunnels. Finalte prior art devices discussed in the Background of

the Invention section are allektical wind tunnels. 028 Patent at 1:3657. Accordingly, the
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Court finds that the preamble limits the claims to “vertical wind tunnels.”

Turning to Plaintiff's construction, the @Qd disagrees that the preamiblether limits

the claims to the intended use &br‘simulatingskydiving by supporting a person in amflow.”

All of the claims in the028 Patent are apparatus clainigs well established thalhe preamblge

for such claims generallyr@a not limitations “because the patentability of apparatus or
composition claim depends on the claimed structure, not on the use or purpose of that
structure.”Catalina Mktg. Int'l v. Coolsavings.com, In@289 F.3d 801, 809 (Fed. Cir. 2002)
Here, in the context of a vertical wind tunnel, the body of the claim “sets out thelet®m
invention.” Schumer v. Lab. Computer Sys., I08 F.3d 1304, 1310 (Fed. Cir. 2002). The
additional language proposed by Plaintifimgrelyan intended use ofi¢ claimed vertical wind
tunnel and should not be read into the claims as an additioriztion.

Moreover, the language offér simulating skydiving by supporting a person in an
airflow” does not appear in the preamble. Instead, the only woatdeppeamn the preamle are
“amusement device.” @htrary to Plaintiff’'s contention, “amusemedgvice” does not provide
antecedent basis for any of the elements in the claims. Ingteatiscussed above, it tise
phrase “[a] vertical wind tunnel device” that appearthm preamble of claim 39 that provides
antecedent basis fa subsquent limitaton. Accordingly, the Court finds thahe preamble
phrasé‘amusement device” merely statasintended use of the inventi@md does not limit the
scope of the claimsBicon, Inc. v. Straumann Go441 F.3d 945, 952 (Fed. Cir. 2006)
(“Preamble languagtnat merely states the purpose or intended use of an invention is generally
not treated as limiting the scope of the claim.”).

Plantiff argues that the patenteeslied on the features recited in the preamble to

distinguish the invention from prior art. (Dkt. No. 45 at 15) (citing '028 Patent at3730The
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Court notes that Plaintiff's disclaimer argument is basedeneralstatementsncludedin the
specification and natpecificarguments made in the prosecution hist&tyllips v. AWH Corp.
415 F.3d 1303, 131@-ed. Cir. 2005) (“[T]he specification may reveal an intentional disclaimer,
or disavowal, of claim scope by an inventor.”). Notwithstanding, for a specificaticaidigr to
arise “the specification [has to] makel[] clear that the inventioesdot include a particular
feature . . . ."'Scimed Life Sys., Inc. v. Advanced Cardiovascular Sys. 242 F.3d 1337, 1341
(Fed. Cir. 2001)

The Court finds that the specification does alearly state that thelaims should be
limited to an “amuselent” device At best, the specificatiogenerallycriticizes the prior art for
not being available to the public or for not being “user friendl928 Patent at 1:367.
However, “[m]ere criticism of a particular embodiment encompassed in the pdaninm of a
claim term is not sufficient to rise to the level of clear disavowal. . . . To constitateiaher,
there must be a clear and unmistakable disclaini¢éoiner v. Sony Computer Entm't Am. LLLC
669 F.3d 1362, 1366367 (Fed. Cir. 2012). Indeed, thpecification states that prior art vertical
wind tunnels “are available for use by perstor various types oftamnospheric freefall training.”
'028 Patent atl:39—40.Accordingly, the Court finds that the preamble does not limit the claims
to the intended use ofdr simulating skydiving by supporting a person in an airflow.”

Plaintiff also argues thatvhen a limitation refers to the “essence of the inveritidn
limits the scope of the claim, even if it appears in the preanibkt. No. 59 at 6) (citing/izio,
Inc. v. Int'l Trade Comm’n605 F.3d 1330, 13401 (Fed. Cir. 2010Q) The Court agreewith
this statement of lawHowever, unlike the preamble term Vfzio, the proposedimitation of
“for simulating skydiving by supporting a person in an airflow” does not appear in tmelgeea

or anywhere in the claims. Therefdhee facts in this case agestinguishable fronthose inVizio
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wherethe “for decoding” limitatiorappeared in the preamble of tlaims and was not added
to the clains by a proposed constructiovizio, 605 F.3d at 1340As the Federal Circuit stated
in Vizio, “[a] preamble is not limiting ‘where a patentee defines a structurally completaion
in the claim body and uses the preamble only to state a purpose or intended use for the
invention.” Id. (quotingRowe v. Droy 112 F.3d 473, 478 (Fed. Cir. 199®)nally, the Court
has considered the extrinsic evidence submitted by the parties, and gisepraipger weight in
light of the intrinsic evidence.
c) Court’'s Construction

In light of theevidencesubmitted by the partiethe Court finds that the preamble limits

the claims to “vertical wind tunnels,” but does not limit the claims to the intended wse of

amusement devicdor simulating skydiving by supporting a person in an airflow.”

2. “chamber for containing an airflow”

Disputed Term Plaintiff's Proposal Defendant’s Proposal
“chamber for containing | “area for simulated skydiving | Does not require construction
an airflow” by one or more persons andtherefore should be given

enclosed by walls wherein the| its plain and ordinary meaning.
high speed airflow extends from
wall to wall”

a) The Parties’ Positions

The parties dispute whether the phrase “chamber for containing an airouiras
constructionPlaintiff argues that its construction giviege phrase its plain and ordiry meaning
as understood by a person of skill in the art in light of the intrinsic record. (Dkt. No.145 at
Plaintiff contends that the specification establishes that the invention caosnpnsenclosed
chamber for simulated skydiving where the hggleed airflow column extends to tialls of

the chamber.1d.) (citing '028 Patent at AbstractiPlaintiff further argues that for the airflow
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velocity profile b be relatively flatthe airflow must extend to thealls of the chamberld.)
(citing '028 Patent at 3:4244, 5:3943, 6:36-37). According to Plaintiff, a constant airflow
across the flight chamber would not be possible without having the airflow extend &lbto-w
wall within the flight chamber.I¢. at 1617.)

Plaintiff also contends thatind tunnels normally have a test section, that is, a portion of
the wind tunnel where the airflow reaches its maximum velocity and whget®hre placed in
the airstream.Id. at 17.) Thearea whergeopleexperience simulated skydivinigrms the test
section ina vertical wind tunnel amusement devidd. at 17) Plaintiff argues that in view of
the intrinsic evidence, one of skill in the art would understand a “chamber for cogtaimni
airflow” to refer to a wind tunnel witla closedest section.lfl.) According to Plaintiff, to have
it otherwise would allow for a vertical wind tunnel having areas within the fligtatnber where
no airflow is present.ld.) Plaintiff argues that would fail to provide the control, stahiliyd
predictability that the invention of th@28 Patent providesld.) (citing '028 Patat at 5:46-44,
2:55-58, 4:11-13, 6:67-7:2).

Defendant responds that the term “chamber for containing an airflow” islyread
understood by one of ordinary skill in the art, ahduld be given its plan and ordinary meaning.
(Dkt. No. 55 at 1§ Defendant argues that Plaintiff's attempt to add the intended use of the wind
tunnel is unnecessarfld.) Defendant further argues that the additional limitation “enclosed by
walls wherén the high speed airflow extends from wall to wall” is not supportedhéyritrinsic
evidence. Id.) Defendant contends that the term “wall to wall” is not found anywhere in the
specification. kd.) Defendant furtheargues that the proposed limitatioh “airflow extends
from wall to wall” is technically incorrect and would only confuse the claim téddnat 17)

Defendant also contends that Plaintift®nstruction further includes an inaccurate
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limitation for “high speed airflow.” id.) According to Defendant, vertical wind tunnels for spin
testing and skydiving simulations are actually in the categbrilow speed” tunnels.I.)
Defendant argues that Plaintiff's use of the word “high speed” only adds confusion to the
term and one not readily understood by one of argiskill in the art. Id.)

Plaintiff replies that the intrinsic and extrinsic evidence dictate that the chambebenu
enclosed by walls.Okt. No. 59 at 7) Plaintiff arguesthat Defendant’s contention thatall-to-
wall airflow is “technically impossible” is belied by its own statement claiming thabwaith its
tunnels permitswall-to-wall” flying. (Id.) Plaintiff further argues that a person of skill would
understand that airflow in a closed test section is-t@aNall, degite boundary layers.d.)
Plaintiff also contends that Defendant’'s “boundary layer’ arguments anesex evidence,
which cannot be used to contradict the vialwall airflow taught ly the intrinsic record.ld.)

For the following reasons, the Court finds that the phtakamber for containing an
airflow” should be construed to me@mea enclosed by walls for containing an airflow.”

b) Analysis

The phraséchamber for containing an airflow” appears in claimgl2, 17, 181, 24,
27, 28, 43, 44 of théd28 Patent. The Court finds that the phrase is used consistently in the
claims and is intended to have the same general meaning in each claim.

The Court further finds that thatrinsic evdence indicates that the recited “chamber” is
an area enclosed by walls. Specifically, the Abstract states that the presembmtecamprises
a flight chamber wherein a user may experience a freefall through thepaer®drom the
safety of anenclosed flight chambgr’028 Patent at Abstract (emphasis addddyure 12
provides an illustration of the preferrezhclosedflight chamber 1200 that includeglass

windows 1201 and 1205.
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Fla. 12

Id. at Figure 12.The specification states that “[tlhe preferred embodiment of the flight dramb
is shown with ten sides, although any number of sides, or round or elliptical sidesffice.”

Id. at 7:20-22. The specification further states that “[e]ach wall of thghtflchamber comprises
windows constructed of transparent Plexiglas®, acrylic plastic, or simgarstrength window
material.”ld. at 3:45-48. Accordingly, the Court finds that the intrinsic reconudicates that the
recited “chamber” is an “area enclosed by walls.” Indeed, it is this enclosed area thafallws
constant airflow velocityacross the entire flight chambeld. at 6:35-37.

In addition, the extrinsic evidence also indicates that a person of ordinary skill w
understand that the rigad “chamber” is an “area enclosed by walls.” Defendant’s expert stated
that his understanding of the plain and ordinary meaning of the phrase “chamber containing a
airflow” is “some sorts of walls that bound the airflow on its sidd3Kt(No.59-3 at8) (Sept. 2,

2015 Depo. of Dr. Werner Dahm at 1523). Likewise, during the claim construction hearing,
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Defendant stated that digreel with the Court’s construction. Thus, the intringicd extrinsic
evidence indicate that the recited “chamber” is aredaenclosed by walls.However, the
Court’s construction does not mean that the chamber has to be completely encloaés. Fyor
example, the specification statthe flight chamber has an entry opening and an exit opening to a
staging area that is adjent to it.028 Patent at 3:51-53.

Turning to Plaintiff's construction, the Court finds that including the intended userof “f
simulated skydiving by one or more persoirsthe construction for “chamber” is unwarranted
and unneessary. As discussed@te, thepatentability of apparatudaems generally “depends
on the claimed structure, not on the use or purpose of that stru@atalina Marketing Int'l v.
Coolsavings.com, Inc.289 F.3d 801, 809 (Fed. Cir. 2002). Here, the additional language
proposed by Plaintiff serves no purpose other than to state an intended use for the chamber.

Regarding Plaintif§ proposabf “wherein the high speed airflow extends from wall to
wall,” the Court finds that this language should not be read into the disputed phrase. The Court
agrees with Defendarbat “high speed airflow” could be confusing given that vertical wind
tunnels for spin testing and skydiving simulations are actually in theacgte§ “low speed”
tunnels. (Dkt. No.552 at 8) (August 25, 2015 Depo. of Raymond Whipple at &3t2
(testifying that tunnels below OMach are in the category of low speed tunnefsy.Plaintiff's
expert testified, the term “high speed” is simply a “relative” term to signify thatighis the
“higher” range of a “lav speed tunnel.ld. The Court finds that there is no reason to read this
relative term into the claims.

Regarding Plaintiff's “wall to wall” proposal, the Court is not persuade®&fendant’s
argument thatvall-to-wall airflow is “techni@lly impossibl€. It is undisputed that theres a

boundary layerbut asPlaintiff's expert testifiedthe boundary layer ia very small dimension
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and is in thaange of a fraction of an incfDkt. No. 552 at 1112) (August 25, 2015 Depo. of
Raymond Whipple a66:16-21, 67:1117). The specification states that the preferred dianadter
the flight chamber is between 10 and 13 .fé@28 Patent at 5:4%0. Given the preferred
diameter a fraction of an inch would be insignificant for lespeed wind tunnels. Indeed,
Defendant agreed at the claim construction hearing that the boundary layer toppskdy.

Finally, during the claim construction hearing Plaintiff argued that the specificatitas sta
that the airflow velocity is constant across the entire flight chanlher.Court finds thawhen
the patentees intended to limit the claims to airflow extending from wall to wall, thesodid
explicitly. For example, claims 18, 18nd 43 reite “a chamber for containing an airflow, said
chamber having a width and said airflow being substantially constant abeogddth of the
chamber.” In contrast, claims 1, 12, 20, 21, 28, and 44 only recite “a chamber for containing an
airflow.” Accordindy, the Courtfinds that Plaintiff's “wall to wall’proposal should ndie read
into every claimFinally, the Court has considered ttenainingextrinsic evidence submitted
by the parties, and given it its proper weight in light of the intrinsic evidence.

c) Court’s Construction
In light of the evidence submitted by the parties, the Court constheephrase

“chamber for containing an airflow” to mean“area enclosed by walls for containing an

airflow.”
3. “staging area”
Disputed Term Plaintiff's Proposal Defendant’s Proposal
“staging area” “enclosed area which allows | “an area where a person can

persons to enter and/or exit theaccess the chamber”
chamber without significantly
adjusting the airflow velocity
therein”
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a) The Parties’ Positions

The parties generally agree that the staging area allows users to access the. chamber
Plaintiff argues that the specification and file history clearly describéstiaging ar€aas an
“enclosed” area that allows multiple users to enter and exit the chamber withig teashut
off the fans. Dkt. No. 45 at 1819) (citing ‘028 Patent at 7:4€b5; Dkt. No. 452 at 5 (March 16,
2010 Office Action ResponseRlaintiff contends that thelstract makes clear that “a user may
enter or retreat from the flight chamber will through the staging area openings without
significantly adjusting the airflow velocity irhé flight chamber.” Ifl. at 18) Plaintiff further
argues thatDefendant’s construction ignores the disclaimer in the prosecution history and
broadens the term to encoags unenclosed arealsl. @t 1819.)

Defendant responds that adding the word “enclosed” is superfluous. (Dkt. No. 5p at 18
Defendantcontends that the claim recitéss staging area forming an outer chamber adjacent to
said chamber,” and thus already includes the concept of a bounded kpatelq) Defendant
further argues that the word “enclosed” is never used in the specificatt@sdribe the staging
area. [d.) Defendant also argsehat the term “enclosed” is inaccurate because Hgirgj area
has an opening that leads into the staging area from the outside, and at least one or two
additional openings that lead into the flight chambéd.) ((citing '028 Patent at 7:227).
According to Defendant, any timée door to the staging ar&aopen, the stagingrea is not
enclosed.fl.) Regarding the prosecution history, Defendant argues that the claims atessue w
cancelled and the isswasnot decided.Il.)

Regarding Plaintiff's proposal of “without significantly adjusting the lavf velocity
therein,” Defendant argues that this functional limitation comes from the Absiragplain a
general goal and is not described in the rest of the specificationDéefendant contends that

“significantly adjusting” only creates more confusibecause it is not clear what conséu
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significantly adjusting. Ifl. at 1819) Defendant further argues th@taintiff’'s construction is
further contradicted by the specification because the paseotegemplated that adjustments
may be necesary tostabilize the userld. at 19) ('028 Patent at 8:27-28).

Plaintiff replies thatthe patentees disclaimed the broad interpretatnan Defendant
seeks and clarified that the “staging area” is an “enclosed” area that connects tohthe flig
chamber. Dkt. No.59 at 8) Plaintiff also argues that Defendant’s expert acknowledges that the
staging area must allow personsetder and exit the chambeld.j Plaintiff further argues that
Defendant’s construction is contradicted by the intrinsic rectitd. (

For the following reasons, the Court finds that the téstaging ared should be
construed to meahenclosed area that has an opening that allows a person to enter and/or
exit the chamber?

b) Analysis

The term“staging ar€aappears in claimg, 12, 14, 15, 1-21, 2429, 32, 39, 43, and 44
of the '028 Patent.The Court finds that the terns used consistently in the claims and is
intended to have the same general meaning in each claim. The Court furtlsethét the
intrinsic evidence indicates that thmecited “staging area” is an “enclosed area that has an
opening that allows a person to enter and/or exit the chaniberng prosecution of the ‘028
Patent, the patentees distinguished prior art by arguing that the “stagaigf the invention is
an “enclosed chamber,;and not simply an area that allows access to the flight chamber.
Specifically, the patentees argued that {llse reading of Consolini makes it clear that there is
no staging area that is an outer chamber. The staging area of Goissaliplatbrm, not an
enclosed chamber . .”. (Dkt. No. 452 at 5) (March 16, 2010 Office Action Responsd)e

Court finds that the patent®eclearly andunmistakablylimited the recited “staging area” to an
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enclosedarea andnot simply a passage platform that allowsaccess” to the flight chamber, as
Defendant proposes.

In addressing the prosecution disclaimer, Defendant responds that the clagsgeat i
were cancelled and the issue wad decided. (Dkt. No. 55 at 18.) Defendant points to no
auhority thatsugged that prosecution arguments cannot be considered if they are made in the
context of claims that did mnassue. Indeed, in this instance, the opposite wouldugebecause
“by distinguishing the claimed invention over the prior artagplicant is indicating what the
claims do not cover.Ekchian v. Home Depot, Inc04 F.3d 1299, 1304 (Fed. Cir. 19%ere
the “staging area” limitatiomppears in issued claims and the patentees’ statamenqtally
informative for all claims thatequire the recitetstaging area.”

Regarding the remaining portion of the Court’'s constructioa,parties generally agree
that the staging area allows users to access the chamber. The parties dispytd@xaittht
should be included in the construction. The Court finds that the recitetiagea opening that
allows a person to enter and/or exit the chamber. For example, the specifiestoibet the
staging area as an enclosed area that houses multiple waiting flyers ants pleem to
enter/exitthe flight chambethrough an opening. ‘028 Patent at ~89; see alsad. at 3:5153
(“The flight chamber has an entry opening and exit opening to the staging area thhoctyla w
user may enter and iéxhe flight chamber.”); 10:226 (“A user enters the flight chamber 1200
through openings 1203 or 1204.”).

During the claim construction hearing, Defendant argued that the Court’s caostruct
was incorrect because requiring the staging area to be “enclosed” salile accessy the
staging area itselfTo be clear, the Court’s construction does not address aur#ss staging

area itselfFurthermore, the Court’s construction does not exclude the staging area fromahavin
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door or other opening that providascesdo the staging aredndeed, the sgification states
that the user enters the staging area through a ddoat 7:26-27, 10:2%#28. As discussed
above, the Court’s construction is based onpagntees’ statement that the recited “staging
area” is arencbsed area where a user can waitobe enteringhe flight chamberld. at 3:53-

54.

Turning to Plaintiff’'s construction, Plaintiff requires the “staging ateafurther include
allowing a person to enter and/or exit the chamber “without significantly adjuste airflow
velocity therein.” The Court finds that this additional language is unnecesshynaarranted.
Plaintiff cites to the Abstract for support for this langyalget there is no indication in the
intrinsic record how'significantly adjusing” would be interpretedin fact the specification
states that “[i]f adjustment is necessary to stabilize a user, an operatontrol room 371
adjusts the operation of the fans.to increase or decrease théoegty of airflow.” '028 Patent
at 8:2728. This indicateshat thepatentes understoodhat adjustments ay be necessary to
stabilize auser. Therefore, it wouldbe potentially confusing to read intthe claim a “non
adjustment” limitationMoreover, Plaintiff agreed with the Court’s construction during the claim
construction hearing. Accordingly, the Court rejects this portion of Plaintffisstruction.
Finally, the Court has considered the extrinsic evidence submitted by tles pandgiven it its
proper weight in light of the intrinsic evidence.

c) Court’s Construction

In light of the evidence submitted by the parties, the Court condtrag¢srm“staging

area” to mean‘enclosed area that has an opening that allows a person to enterdéor exit

the chamber.”
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4. “afan whereby an airflow is induced”

Disputed Term Plaintiff's Proposal Defendant’s Proposal
“a fan whereby an No construction is needed. Thj “a fansituated on top of the
airflow is induced” phrase should be given its plainchamber that pulls airflow up
and ordinary meaning. through the chamber”

a) The Parties’ Positions

The parties dispute whether the phrase “a fan whereby an airflow is inducedé&sequir
construction. Plaintiff argues that the phrase is a simple one that a person ofyakiiharould
readily understand to mean what it saf3kt. No. 45 at 20) Plaintiff contends that there is
nothing in the ordinary meaning of the term “a fan whereby an airflow is inducedihtiita the
location of the fan.If. at 21) Plaintiff further argues that there is nothing in the specification or
the prosecution historthatlimits the configuration of the vertical wind tunnel to one where the
fan is situated on top of the flight chambdd.X According to Plaintiff, the fasimply has to
induce airflow through the flight chamber so that a skydiver can be fully degpor the air
column. (d.) (citing ‘028 Patent at Abstract

Plaintiff further argues that Defendant’s construction is also incorreeiule it violates
the pinciples of claim differentiation.lq.) Plaintiff contends that it is dependent cla#n
(dependent on claim 1) tha¢quires the fan to be on “top of the chanibéld. at 2122)
Plaintiff argues that Defendant’s construction eliminates any differemte®én claims 1 and 4
and reads the limitation of claim 4 into claim(d. at 22) Plaintiff also argues th&efendant’s
constructionrenders the phrase “mounted on top of the chamber” superflualsinms 20 18,

19, and 43(ld.) According toPlaintiff, Defendant’s construction fails to give meaning llo a
terms in the claim.lg.)

Finally, Plaintiff argues that Defendant’s construction excludes thermrdfembodiment

from the scope of the claimdd() Plaintiff contendghat the preferrednebodiment describes the
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fans being placed at a location above the flight chamber, not “on top” of the flighbeh&fich)
(citing '028 Patent at 3:2P23, 4:13-18, 5:25-30, 7:2-3). Plaintiff further contends that the
specification never suggests that the fans must be directliofoaf” the flight chamber.ld. at
23) Plaintiff alsoargues that Figure 2 of the '028 Patent shows fans (270 and 280) situated
above the flight chamber (110), not situated on “top of the chamibek).” (

Defendant responddhat the inventors had in mind a very specific orientation for the
location of the fan to achieve their goal of “improved airflow control and stabi(iDkt. No.55
at 1920) (citing '028 Patent at 2:558, 3:1819, 2:3840, 4:15-18, 5:2831, 5:6167, 6:13-15
6:44-47, 7:23, 8:3840, 11:1821). Defendant arguethat Plaintiff concedes that the only
orientation contemplated by the inventor was placing the fans radial & vertical axis and
above the chamberld; at 2Q) Defendant further arguethat in the CIP Application, the
patentees added a return duct in new claims, but did not change anything else abadttine str
or orientation of the wind tunnel, including the location of the fdds. (

Defendant further argsehat identifying the locationf the fan(s) a top of the chamber
is necessary to make sense of the claias.at 21 (citing '028 Patent at Claims 1, 3, 19 and
30). Accarding to Defendant, to make sense of the inlet contraction being “at a bottom end
opposite said fan,” the fan must be located at the top end of the chamber opposite said inlet
contraction, otherwise claims 1, 2, and 3 would be completely nonsensicplDéfendant
further argues that identifying the fan as being on top of the chamber is the gntg wake
sense of the claims whelmely are read togethetd() Defendant contendbat in the sequence set
forth byclaims 1, 2, 3, and 5, the components are put together in a way such that the fan must
always beon top of the chambend()

Defendant also argudbkat in overcoming a Patent Office rejection over prior art, the
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patentees differentiated their invention by arguing that the fans of the insvantion are
situaktd above the flight chamberd( at 22) (citing Dkt. No. 58 at 12) (May 28, 1999
Preliminary Amendment). Defendant contends that by explicitly stating that the fans must be
above the flight chamber, the patentees made a clear disclaimer regarding thefdst@pe o
invention to dtain claim allowance.lqd.) Defendant argues that its construction captures the
precise scope set forth by the patentees and excludstieydisclaimed during prosecution.
(1d.)

Regarding Plaintiff's claim differentiation argument, Defendant arguedtamtiff fails
to recognize that the claimed dependencyasedon the number of fansid)) Defendant
contendghat claim 1 provides for “a fan” (one or more), while claim 4 provides for “a liral
of fans (two or more).ld.) Defendant further argsethat even if there was some concern
regarding claim differeition, “prosecution history disclaimer can overcome the presampt
of claim differentiation.” [d. at 23) (citingBiogin Idec. Inc. v Glaxosmithklin&13 F.3d 1090,
1097 (Fed. Cir. 2013)).

Plaintiff replies that the purported “disclaimer” Defendanteelon never states that the
fans must be “on top” of the flight chamber. (Dkt. No. 59-8t)&laintiff further contends that
in the preferred embodiment, the fan is not directly “on top” of the flight chantbersimply
above the flight chamberld{ at 9) Plaintiff argues that Defendant provides no intrinsic or
extrinsic support to show that “above” necessarily means “on top lof) According to
Plaintiff, the specification makes clear that “above” simply means “downstreaive dight
chamberand requires the flight chamber to be on the “inlet side of the fdds)."(¢iting '028
Patent at 3:2423, 2:55-58). Plaintiff argues that the specification never states that the fans must

be “on top”of the flight chamber.Ig.)
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Plaintiff also argues #t claims 1, 2, and 3 do not require the fan location to be “on top”
of the chamber.I1d.) Plaintiff contends that if the fan is at an “opposite” end from the inlet
contraction, it can be “arranged radially” around the top end of the flight chasloescribed in
the specification or in any number of other possible configurations, without nelgebsang
directly “on top” of the flght chamber.Ifl.) According to Plaintiff, Defendant’s construction
would readthe preferred embodiment out of the clairfid. at 1Q)

For the following reasons, the Court finds that the phtasan whereby an airflow is
induced’ should be construed to meaa fan located above the chamber that induces an
airflow .”

b) Analysis

The phraséa fan whereby an airflow is inducedppears in claimg, 12, 17, 20, 21, 24,
27, 28, and 44 of the '02Batent. The Court finds that the phrase is used consistently in the
claims and is intended to have the same general meaning in each claim.

The Court finds that the intrinsic evidenoéicates that the recited “fan” must lbecated
“above the chambeérDuring prosecution of the '028 Patent, the patentees distinguished prior art
by arguing that'the instant invention creates a uniform airflow profile becaisefans are
above the flight chambgr (Dkt. No. 453 at 12 (May 28, 1999 Preliminary Amendment
(emphasis addedThe Court finds thahis isa clearand unmistakabldisclaimer regarding the
scope of the claimsSouthwall Techs. Inc. v. Cardinal IG C&4 F.3d 1570, 1576 (Fed. Cir.
1995) (“The prosecution history limits the interpretation of claim terms so aschade any
interpretation that was disclaimed during prosecutioltcordingly, the Court fing that the
patentees limited the claim to embodiments where tredenlocated above the flight chamber.

Turning to Defendant’s construction, the Court finds that it is not consistent with the
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intrinsic evidence. As discussed above, the patsratepied that the fans must be above the
flight chamber.Fans locatedabove” the flight chamber include farlecated“on top” of the
chamber, butocated“above” is not limited tdocated“on top.” For examplethe specification
describes embodiments that have the facated‘above”the flight chamber, but not necessarily
located“on top” of the flight chamber028 Patent at 3:223 (“Airflow is induced through the
flight chamber by a plurality of fans located above, i.e. downstream of, the d¢hgimber.”),
4:13-8 (“[A] bove the perforated section is a divergent diffuser.... [and] above the divergent
diffuser are the fan inlets and the fansljkewise, Figure 2 illustrates fans (270 and 280)
situated above and offset to the side of the flight chamber (110)pbliterally “on top” of the
flight chamber.

The Court also finds that Defendant’s construction is inconsistent witbaitteine of
claim differentiation and would render the phrase “mounted on top of the chamber” sayserfl
in the dependent claims. For example, independent claim 1 recites “a fan wheretiipansai
induced,”but does notecite that the fan must be mounted on “top of the chamber.” Instead, it is
dependent claim 4 that recites that a plurality of fans are “mounted on top dfamder.”
Independent claim 28 and dependent claimaldbinclude these respective limitatioridnder
the doctrine of claim differentiation, different claims are presumed to hdeeedif scope and a
dependent claim’s limitations are not to be read into the independent claim from which it
depends.Phillips, 415 F.3d atl314415 (“[T]he presence of a dependent claim that adds a
particular limitation gives rise to a presumption that the limitation in question is not {presen
the independent claim.”). Here, the Court finds that Defendant’s construction veaaldthe
limitation of dependentlaim 4 into hdependentlaim 1, and the limitation of dependent claim

31 into independent claim 28.
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Moreover, independent clairB0 recites “a plurality of fans mounted on top of the
chamber for inducing an airflow upwardlsrough the chamber.” Thus, the claim language
indicates that when the patentees intended to limit the claims to fans mounted on top of the
chamber, they did so explicitly. Indeed, the specification indicates thatatkates intended
“above”to meana structure where the fans are Icodtbolwnstream” of the flight chamhef28
Patent aB:21-23(“Airflow is induced through the flight chamber by a plurality of fans ledat
above, i.e. downstream of, the flight chamber.”). In other wargerson of ondary skill in the
art would understanffom the specification and the prosecution histthrgt the fans may be
located at sesral possible locations relative to the flight chamlzextong asthey are“above”
and “downstream”from the chamberAccordingly, the Court does not adopt Defendant’s
construction.

Defendant also argadhat the componentset forth in claims 1, 2, 3, and &e put
together in a way such that the fan must always be on top of the chébitieNo. 55 at 2)
The Court dsagreesFor examplethe limitations in claim 1 will impact the scope of claims 2
and 3, but the limitations in claims 2 and 3 generally do not impadtctiye ofclaim 1 Here,
Claim 1 reciteghe “fan communicating with said chamber by a du@laim 2 further recites
that the “duct has a diverging taper from said chamber to said @arh 3 recites “an inlet
contraction connected to said chamber at a bottom end opposite sai€l&Em”5 recites'a
return air duct having a first end connected tmatiet of said fan; a plenum aerodynamically
communicating with said inlet contraction; and a second end of said returntatodnected to
said plenunt.

Thus the relationship between claim 1 and claim 3 is as follows: the “fan” must be

“above” the clamber in claim 1, but must be “above” the chamber and “opposite said fan” in
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claim 3. Therefore, absent other limitatipnédien read together, claims 1, 2, 3, andsérequire
the fan to bedcated above the chambee( opposite the end of the chamlmennected to the
inlet contractioi. As long as the fan is located above the chamber, claims 1, 2, 3, and 5 provide
other limitations whichdescribe the arrangement of ttemainingelements. The Court agrees
that if the fan is located below the chamber, then the recited arrangement doekecense.
Finally, the Court has considered the extrinsic evidence submitted bgrtiespand given it its
proper weight in light of the intrinsic evidence.
c) Court’s Construction
In light of the evidence submitted by the parties, the Court condtragshraséa fan

whereby an airflow is induced” to mean‘a fan located above the chamber that induces an

airflow.”
5. “aerodynamically communicating”
Disputed Term Plaintiff's Proposal Defendant’s Proposal
“aerodynamically “connecting in a manner that | Term isindefinite.
communicating” minimizes the introduction of | To the extent this terms is not

turbulence” indefinite, this term should
mean “directly joining or

connecting on@rea or space to
another area or space.”

a) The Parties’ Positions

Defendant contergthat the term “aerodynamically communicating” is indefiliéeause
it has no plain and ordinary meaning to those skilled in th€lértat 24) Defendanargueshat
the specification fails to define the term at all, let alone clearly such that a persodimdry
skill reading the patent would understand with reasonabiticty what it means.Id.)
Defendant also argues that the inconsistent use of the ténm trie claims and the prosecution

history demonstratethat the inventor was either uncertain or intentionally ambiguous with
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regard to its meaningld.)

According to Defendant, the patentees drew a distinction between “communicatthg” a
“aerodynamicdly communicating” in the claims.ld. at 25) Defendant also argues that the
patentees drew a distinction between air flowing between the staging arée a@hérmber, i.e.,
“aerodynamically communicating,” and the air flowing between the fan and the ehaineh
“communicating,” in the same clasn(d.) Defendant further gues that Plaintiff's expert did
not understand the distinction between “aerodynamically conuatimg” and
“‘communicating.” (d. at 2527.) Defendant also contendbat the file hisory provides no
assistanceld. at 27) According toDefendantthe inconsistent and indiscriminate use of the two
terms in the claims and prosecution history precludes one of ordshdlryin the art from
defining the term “aerodynamically communicatinvith reasonable certaintyld. at 2729.)

In the alternative, Defendant argues that if the Court construes the teodyta@mically
communicating it should be construetd mean “directly joining or connecting on area or space
to another area or spat (Id. at 29) Defendant contends that PlaintifBssertionsegarding this
termare completely at odds with how a person of ordinary skill in the art would underséand t
term. (d.) Defendant argugethat Plaintiff agrees that “aerodynamic communicgticefers to
conrecting or joining two areasld, at 3Q) Defendant contendthat Plaintiff's attempt to
distinguish between “directly” communicating and presumably “indirect’nmed connecting
or joining two areas is misplacedd.) Defendant argue$at it does not matter if there are other
elements between those spaces, so long as they do not interrupt a continuous pdthathroug
connecting the two space#l.}

Defendant also argues that contrary to Plaintiff's suggestion, claims 28 andim3acl

plenum directly joining with a chambetd(at 31) Defendant further argge¢hat Plaintiff makes
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the same misleanlg arguments for claims 8 and 3&l.) Defendant contends that claims 8 and
36 actually claim a return duct directly joining with a faonsistentwith its construction.I¢l.)
Defendantfurther contendsthat following Plaintiff's logic, everything in a recirculating wind
tunnel would theoretically be connected in somag. (Id. at 32)

Plaintiff respondghat a person of ordinary skill in the art would understand the term
“aerodynamically communicating with” to have its plain and ordinary meanatdach is
“connecting in a manner that minimizes the introduction of turbulence.” (Dkt. No. 45)at 25
Plaintiff contends that anderodynamic” design igne thateduces or eliminates any turbulence.
(1d.) (citing '028 Patent at 3:35—-38, 6:55-58, 3:35—-38, 5:33-43, 6:53-61).

Regarding Defendant’s construction, Plaintiff argueat tit is incorrect becausél) it
inserts an extraneous spatial limitation; (2) it excludes an embodiment from tlee cfcthie
claims; and (3) it ignores the express teachings of the specificdiibrat (25-26) Plaintiff
contends that Defendant attempts to limit the term to onhe&diconnections or joints.l¢. at
26) According to Plaintiff, the intrinsic record describes several examples oflyeemic
connection where the two areas are not directiyneoted to each othetd() (citing ‘028 Patent,
5:65-6:3,Figures 1819). Plaintiff further argues that the plain language of the claims indicate
thata “direct” connection is not requiredd() Plaintiff argues that the embodiments described in
Figures 18 and 19 disclose plenum (1810) indirectly connecting to the flight ché@dbgvia
the idet contraction (100).1d.) (citing '028 Patent at 11:321, Figures 189). Plaintiff
contends that Defendant’s construction that requires a direct connection exclusles thi
embodiment from the scope of claims 28 and UB) (

Plaintiff also argues that the description of the embodiment in Figure 18 discloses the

connection between the fan and a return air duct as an indirect connectiorthevi@ns (270
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and 280) connect to a fan exit duct (1840) and the fan exit duct is then conne¢btecetarn air
ducts (1800). I¢l. at 27) (citing '028 Patent at 1:41). Plaintiff argues that nothing in the
specification requires the fans to be “directly” connected to the return air ashactthat
Defendant’s construction would excludkis embaliment from the scope of thelaims. (Id.)
Plaintiff further argues that the specification’s use of the term “aerodynamically” showa that
purely directconnection is not requiredld( at 28) (citing '028 Patent at 5:667). Plaintiff
contends that aerodynangommunication can be accomplished by indirectly conngdtvo or
more spacesld.)

Finally, Plaintiff argues that Defendant’s expert admits that the term “aerodynamically
communicating” means “simply areas or spaces that are connected or directlytgomtber
areas or space.Dkt. No. 59 at 11) (citing Dkt. 59 at 12) According to Plaintiff, Defendant’s
experts construction allows for two areas or spaces to “aerodynamically comneinicttey
are either “connected” or “directly joined” to each othdd. @t 12) Plaintiff argues that
Defendant expert’'s declaration reveals that nothing in the meaning of thisetguires a “direct
connection.” [d.)

For the following reasonsthe Court finds that the ternfaerodynamically
communicating’” should be construed to medgonnecting in a manner that provides a
continuous airflow path.”

b) Analysis

The term“aerodynamically communicatihgppears in claimg, 5, 8, 12, 121, 24, 27
29, 36, 43, and 44 of the '0Z8atent.The Court finds that the term used consistently in the
claims and is intended to have the same general meaning in eachTtiai@ourt furthefinds

that the disputed termwhen read in light of the spdiciation and the prosecution history,
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informs, with reasonable certainty, those skilled in the art about the scope of the invention.
Nautilus Inc. v. Biosig Instruments, Ind34 S. Ct. 2120, 2124 (2014). Moreover, the Court
finds that theerm “aerodynamically communicating” should be construed tamrgonnecting
in a manner that provides a continuous airflow path.”
In describing the communication between the fans and the flight chamber, the
specification states the following:
The diffuser brings the airflow to the proper velocity to match the fan
requirement. Further, the slowed airflow is no longer capable of supporting a user.
Consequently, the invention has a “fedfe” feature which prevents a user from
approaching or being drawn into the fans. The slowed airflow also reduces the
frictional los®s in the flowpath, resulting in reduced fan size. Further, the diffuser
serves as a means agrodynamically connectintipe fans to the flight chamber
since the fans have a larger overall diameter than the flight chamber. Transitio
section 130 divides the airflow path from a single path in diffuser 120 to five
airflow paths, resulting in a dedicated airflow path to each fan inlet.
'028 Patent at 5:63%5 (emphasis added)Here, the specification describes the diffuser
aerodynamically communicating witthe flight chamber viaan airflow path. Similarly in
describing the communication between the inlet contraction and the flight chamber the

specification states the following:

The flow path through the invention begins at the inlet contraction. Ambient air is
drawn into the inlet contraction starting with essentially zero velocity. The inle
contraction isaerodynamically designetb allow the incoming airflow to be
accelerated to the optimum velocity with as little turbulence as possible. The
airflow then passes through a floor mesh into the flight chamber. The floor mesh
provides support for the users when the airflow through the flight chamber is not
sufficient to support them.
'028 Patent at 3:3311(emphasiadded. Again, the specification describes th&et contraction
aerodynamically communicating with the flight chamber waaflow path. Thus, a person of
ordinary skill in the art would understand the term “aerodynamically commugtatieans
“connecting in a manner that provides a continuous airflow path.”

The parties appear to agree that “aerodynamically communicating” means sanirect
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a manner that provides a continuous path through air. Defendant argues in its briéi thab"
long as there is a continuous path throaghconnecting anywo spaces . . . those spaces must
be said to aerodynamically ammunicate’'with each othet.(Dkt. No. 55 at 30) (citing DkiNo
559 at 1213) (Declaration of Dr. Werner Dahm at 1-48). Likewise, Plaintiff argues in the
alternative that the term “smdynamically communicatirigshould be construed to mean
“connecting in a manner that provides a continuous path through air.” (Dkt. No. 59 at 32 n.21
As discussed above, the Court finds that the intrinsic evidence is consistent whrtibé
argumens.

Regarding Defendant’s indefinitess argument, the Court finds that the terms
“communicatimg,” “aerodynamically communicatifigand “in fluid communication” are used
interchangedly. The claims use these terms to describe parts of the device that are connected in
a manner that provides a continuaidlow path. For example, claim 1 recites that the “fan
communicatingwith said chamber by a duct” and that thetaging areaaerodynamically
communicatingvith said chamber.” 028 Patent at claim 1 (emphasis ad8&ed)larly, claim 39
recites that the “staging areaflnid communicatiorwith the flight chamber.”028 Patent at
claim 39 (emphasis added)In each of these claims, the ries “communicatig,”
“aerodynamically communicatinigand “in fluid communication” are used to indicate that parts
of the device are connected in a manner that provides a contiauffow path. Contrary to
Defendant’s contention, the claims and the msig evidence indatethat these terms are used
interchangeably.

Indeed, claim 1 recites the “fasommunicatingwith said chamber by a duct,” and the
specification describes the same communicatioraasotlynamically connectinipe fans to the

flight chanber”’028 Patent at 5:6%6 (emphasis addedPefendant does not contend that the
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term “communicating” is indefite. Instead Defendant argues that the term “communicating”
must have a different meaning frofaerodynamically communicating,” and therefdhe term
“aerodynamically communicating” is indefinite. Contrary to Defendaatgiment, there is no
requirenentthat different terms must have different mearganmstead, the Federal Circuit has
stated that “[alclaim construction that givaseaning toall the terms of the claim is preferred
over one that does not do sdferck & Co. v. Teva Pharms. USA, In895 F.3d 1364, 1372
(Fed. Cir. 2005)Here, the Cor is giving meaning to all of the claim terms by construing the
term “aerodynamically communating” as it would be understood by a person of ordinary skill
in the art.

The Court understands that there is a presumption that different terms have different
meaning, but that presumptidms been overcome in this ca§eAE Screenplates, Inc. v.
Heinrich Fiedler GmbH & Co. KG224 F.3d 1308, 1317 (Fe@ir. 2000) (‘In the absence of
any evidence to the contrary, we must presume that the use of these diffiensnintthe claims
connotes different meaniag). As discussed above, the insio evidenceindicates that the
terms “communicatig,” “aerodynamically communicatifigand “in fluid communication” are
used interchangeably. Indeed, Defendant’s expert opined that “[bJut so long as tlere is
continuous path through air connecting any two spaeathere must be for the wind tunnel
claimed in the '028 Patent to operatthose spaces can be said to ‘aerodynamically
communicate’ with each other(€iting Dkt. No 559 at 12) (Declaration of Dr. Werner Dahm at
1 44).Accordingly, the Court finds that Defendant has failed to prove by clear anchcmyi
evidence that the term is indefinitéinally, the Court has considered ttemainingextrinsic

evidence submitted by the parties, and given it its proper weight in light aittimsic evidence.
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c) Court’'s Construction
In light of the evidence submitted by the parties, the Court constheegerm
“aerodynamically communicating” to mean*connecting in a manner that provides a

continuous airflow path.”

6. “said chamber having a width”

Disputed Term Plaintiff's Proposal Defendant’s Proposal
“said chamber having a | No construction is needed. Thi Term isindefinite.
width” phrase should be given its plainTo the extent this terms is not
and ordinary meaning. indefinite, this term should
mean “said chamber having &
constant width/diameter.”

a) The Parties’ Positions

Defendant contends that the phrase “said chamber having a width” is indektteN¢.
55 at 33) Defendant argugethat width signifies a partical measurement of something, and
there is no guidance as what that measure isld() According to Defendant, a person of
ordinary skill in the art reading this statement wouldehaw clear understanding whatitith”
or range of widths the inventor sought tent by these claimsid() Defendat further argues
that thespecification describes chambers having a number of sadebeing elliptical. I¢l.)
(citing 028 Patent at 7:222) Defendant contendbat such chambers would necessarily have
multiple widths, thus it would be impsible to ascribe a single width to such chamb@ds)
Defendant further argsehat Plaintiffcould not explain why it was added to overcome prior art
and failed taexplain what it meansld.)

Plaintiff respondgthat a person of ordinary skill in the art would understdrad the
phrase “said chamber having a width” refers to the width as measured at a hbross
section of the flight chamber. (Dkt. No. 45 at)2Blaintiff contends that the plain and oralin

meaning of the term “said chamber having a width” means teatttamber has a widthd()
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Plaintiff argues that inserting the word “constant” in the claim term finds sis brathe intrinsic
record. (d. at 29) Plaintiff contendshat the term simpl refers to a flight chamber having a
width. (Id.)

Plaintiff furtherargues that it is axiomatic thahree dimensional structures have a height,
width, and depth; and that having a width is simply an inherent characteristichoéea
dimensional flightchamber. Dkt. No. 45 at 29 Plaintiff contendghat severaembodiments
disclose flight chaimers having variable widthsld( at 2330) (citing '028 Patent at Figurés
12, 1517). Plaintiff further notes that the flight chamber of the preferred emlendins
described as a decahedron, ciotular. (d. at 30) (citingat’028 Patent at 7:2€2). According
to Plaintiff, it would be apparent to a lay pergbata decahedron has a different width between
its flat edges compared to the width betw its poted edges.ld.)

Plaintiff furtherargues that Defendant excludes the embodiments described in Figures 3,
12, and 1517 from the scope of the claims by requiring the width to be “constéah).’Rlaintiff
contends that Defendant cannot point to a sirdibclaimer that excludes these embodiments
from the scope of the claimsld() Plaintiff further argueghat Defendaris construction is
contradictedoy the intrinsic record.ld. at 31) Finally, Plaintiff argues that Defendant ignores
the plain meaningnd seeks absolute precision and a “quantifiable measurement” for what the
width ought to be. (Dkt. No. 59 at -1I3.) According to Plaintiff, that is not the standard by
which indefiniteness is gaugedd.(at 13)

For the following reasons, the Court finds that the phfased chamber having a
width” is not indefinite and should be given its plain and ordinary meaning.

b) Analysis

The phrasésaid chamber having a width” appears in claims 18, 19, and 43 of the '028
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Patent. The Court finds that the phrase is used consistently in the claimsraeddsd to have
the same general meaning in each claim. The Court further finds thasplgedphrasewhen
read in light of the spefitation delineating the pateahd the prosecution history, informs, with
reasonable certainty, those skilled in the art about the scope of the invé&@iditus Inc. v.
Biosig Instruments, Inc134 S. Ct. 2120, 2124 (201A)oreover, the Court finds that the pheas
does not require constructim@cause it is unambiguous, is easily understandable by a jury, and
should be given its plain and ordinary meaning.

A person of ordinary skill in the art would understanel phrasé'said chamber having a
width” is referring to the width as measured at a horizontal @esson of the flight chamber.
In other words, the plain and ordinary meaning of the phrase “said chamber haviohtf"as
exactly what it plainly statesthe chamber has aidth. Having a width isan inherent
characteristic of ahreedimensional flight chamber. There is nothing unclearambiguous
about this phrase. Moreover, the specification provides examples of the possiblefovidities
chamber!028 Patent at 5:4%61 (“The preferred diameter range of the flight chamber is between
10 and 13 feet, although any diameter may be used assuming the propadsizenber of fans
are used.”)3:41-42 (“The flight chamber is gpoximately 12 feet in diameté&y. The phrase is
in the claim apparently to provide an antecedent basis for the next phrase “andlsaidairfg
substantially constant across the width of the chamber” '028 patent at-38:5Phat is a
common clairdrafting protocol and does not caube claim to be indefinite.

In the alternative, Defendant argues that phrase should be construed to meéan “sa
chamber having a constant width/diameter.” The Court finds that Defendanttsuctios is
unwarranted and would exclude a preferred embodiniarbus Inc. v. ReZ31 F.3d 1248,

1253 (Fed. Cir. 2013) (“A claim construction that excludes the preferred embodimenglys ra
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if ever, correct and would require highly persuasive evidentiary sufipqquoting Adams
Respiratory Therapeutics, Inc. v. Perrigo C&®16 F.3d 1283, 1290 (Fed. Cir. 2010)
Specifically, the flight chamber of the preferred embodiment is descabeddecahedronpt
circular.’028 Patent at 7:222 (“The preferred embodiment of the flight chamber is shawim
ten sides . . .”). Unlike a circle, a decahedron has a different width between its flat edges
compared to the width between its pointed ed@efendant’s construction would excluttas
embodiment from the scepof the claims Y requring the width to be “constaritAccordingly,
the Court rejects Defendant’s construction. Finally, the Court has considereextrinsic
evidence submitted by the parties, and given it its proper weight in light ofttimsimevdence.
c) Court’s Construction
In light of the evidence submitted by the partig® phrasésaid chamber having a

width” will be given its plain and ordinary meaning.

7. “said airflow being substantially constant across the width of the
chamber”

DisputedTerm Plaintiff's Proposal Defendant’s Proposal

“said airflow being “the airflow velocity is Term isindefinite.
substantially constant substantially uniform across the
across the width of the | width of the chamber”
chamber”

a) The Parties’ Positions

Defendant contends that the phrase “said airflow being substantially constzsd the
width of the chambéris indefinite (Dkt. No. 55 at 34 Defendant arguethat a person of
ordinary skill would not understand how airflow can be substantalhstant across the entire
width of the chamber in light dhe boundary layer effectdd() Defendant antendsthat both
experts acknowledge that there id@undary layer effect whereby the friction between the

airflow and the wall causes airflow to alo (Id.) According to Defendant, this phrase
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technically impossible to achieve, atérefore the coesponding claims are indefinitéd))

Plaintiff responds that a person of ordinary skill in the art would understand the phrase
“said airflow being shstantially constant across the width of the chamber” to have its plain and
ordinary meaningof “the airflow velocity is substantially uniform across the width of the
chamber.”(Dkt. No. 45 at 3] Plaintiff argues that the specification describes thétflapamber
as having “a relatively flat airflow velocity prodilacross [its] width.”Ifl.) (028 Patent at 5:35
40). Plaintiff contends that during the prosecution of the '110 Patent, the applicered térs
as a “unform airflow profile.” (d.) (Dkt. No. 453 at 13 (May 28, 1999 Preliminary
Amendment).Plaintiff arguesthat one of skill in the art would understand that “substantially
constant” in the claim refers to a relatively flat or relatively uniform velaaitross the width of
the chamber.lg.)

Plaintiff furtherargues thaDefendanincorrectly seeka precise numerical measurement
of what consitutes “substantially constant(ld. at 32) Plaintiff contend that ezen though
precise numerical measurements are not required, the preferred embidf the '028 Patent
provides one(ld.) (citing '028 Patent at 3:424, 4:29-31). Plaintiff alsoargues that Defendant
do not address the cited intrinsic oett. (d.) Plaintiff contendghat whether the boundary layer
effects prevent the airflow from being “substantially constant across the”visdan issue of
infringement thathe jury must decideld.) Plaintiff also argueshat Defendant and its expert
understood the concept of “airflow being substantially constant across the widthchathber”
when they filed the petition fanter partesreview and asserted that “airflow being constant
across the width ... [was] well known in the prior art when the '028 Patent was filégl.” (

For the following reasons, the Court finds that the phrésad airflow being

substantially constant across the width of the chambéris not indefinite and should be given
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its plain and ordinary meaning.
b) Analysis

The phrasésaid airflow being substantially constant across the width of the chamber
appears irclaims 18, 19, and 48f the '028 Patent. The Court finds that the phrase is used
consistently in the claims and is intended to have the same general meardoly alaen.The
Court further finds that the disputed phrasten read in light of the speétion delineating
the patentind the prosecution history, informs, with reasonable certainty, those skilledairt the
about the scope of the inventidwautilus Inc. v. Biosig Instruments, Iné34 S. Ct. 2120, 2124
(2014).

Prior to Nautilus a claim was indefinite only if a challenger could prove, by clear and
convincing evidence, that it was “not amenable to construction” or was “insolublyg@maist”
Halliburton Energy Servs., Inc. Wi-l, LLC, 514 F.3d 1244, 12480 (Fed. Cir. 2008) (citing
Datamize, LLC v. Plumtree Software, |nd¢17 F.3d1342, 1347 (Fed. Cir. 2005)n Nautilus
the Supreme Court stated that the new “reasonable certainty” standamdiatesaolarity while
recognizng that absoli¢ precision is unattainableNautilus 134 S. Ct. at 2124. Accordingly,
the Federal Circuit has held that a term of degree is not inherently indehtet@al Licensing
LLC v. AOL, Inc, 766 F.3d 1364, 1370 (Fed. Cir. 2014).

According toDefendant, the phrase is indefinite because boundary layer effects make it
technically impossible to achieve a constant airflow across the width of the ehdbitie No.

55 at 34) The Court disagreewith Defendant’s analysibecause the specificatiomgpides
concrete examples thatdicate with reasonable tainty the scope of the disputed phraBee
specification states that the diameter of the flight chamber is betweserd11B feet'028 Patent

at5:49-51.Given this width, the parties appear to agreettieaboundary layer would be a very
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small percentage dhe width of the chambérThus, a person of ordinary skill in the art would
understand that it is technically possible tlag airflow tobe “substatially constant’across the
width of the chambein other words, a person of ordinary skill in the art would understand that
the use ofthe word “substantially’accouns, at least in parfor the boundary layer effect
Indeed in discussing the airflovthe specification states the following:
The shape of the inlet contraction allows a relatively smooth airflow to enter the
flight chamber. This reduces the amount of turbulence in the flight chamber,
thereby adding to the enjoyment of the flight experience. It also results in a
relatively flat airflow velocity profile across the width of the flight chamdris

eliminates areas of the flight chamber having differing airflow velocities which
might otherwise cause the user to “fall off” the supporting airttolumn.

'028 Patent at 5:35—-43. Thus, the phrase “substantially constant across the width aifrtherth
refers to preventing the user fronllifag off the airflow column byproviding a constardirflow
velocity up to the boundary layer. Indeed, thecsfication states that what the priott éacked
was a flight chamber that provided “improved airflow control and stabili®28 Patent aP:39.

The specification discloses fulfilling this need fpviding an airflow that fully supports a user.
'028 Paent atAbstract (“Airflow sufficient to fully support a user within the flight chamber is
induced by a plurality of fans connected above the flight chamber through a),dBiet2-44
(“The airflow velocity in the flight chamber is approximately 120+ mplmiclv will fully
support a user.”), 8:334 (“Once supported in the airflow, a user may perform all of the
maneuvers which a skydiver could otherwise only perform during an actuallfieefa

Therefore, contrary to Defendant’'s contention, the phrase “saiffow being

® The parties’ experts agree that there is a boundary layer that includes the gttty
dropping to zero at the wall. (Dkt. No.-25at 1011 (August 25, 2015 Deposition of Raymond
Whipple)); (Dkt. No. 589 at 1314 (Declaration of Dr. Werner Dahm)). Plaintiff's expert further
testified that the boundary layer is a very small dimension and is in the o&@agfraction of an
inch. (Dkt. No. 552 at 1112) (August 25, 2015 Depo. of Raymond Whipple at 6@1667:11
17). Similarly, Defendant agreed at the claim ¢artdion hearing that the boundary layer drops
off quickly.
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substantially constant across the widihthe chamber” doesot make the claintechnically
impossible. Accordinglythe Court finds that the disputed phrase when read in light of the
specfication delineating the paterdnd the prosecution history, informs, with reasonable
certainty, those skilled in the art about the scope of the inveriflantilus Inc. v. Biosig
Instruments, In¢.134 S. Ct. 2120, 2124 (2014#)inally, the Court has considered tieggnaining
extrinsicevidence submitted by the parties, and given it its proper weight in light of the mtrinsi

evidence.

c) Court’s Construction

In light of the evidence submitted byet parties,the phrase‘said airflow being
substantially constant across the width of thehamber” will be given its plain and ordinary
meaning.

V. CONCLUSION

The Court adopts the above constructions. The parties are ordered that they may not
refer, directly or indirectly, to each other’s claim construction positions irprgence of the
jury. Likewise, the parties are ordered to refrain from mentioning any portion of thi®mpini
other than the actual definitions adopted by the Court, in the presence of the jury.ekegaef
to claim construction proceedings is limited to informing the pfryhe definitions adopted by
the Court.

Itis SO ORDERED.

SIGNED this 17th day of December, 2015.

%SQM_L_

ROY S. PAYNE
UNITED STATES MAGISTRATE JUDGE
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