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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
MARSHALL DIVISION
BCL-EQUIPMENT LEASING LLC,
Plaintiff,
Case No. 2:1%:V-195\WCB

V.

JIMMY L. (“BUBBA”) DAVIS , JR, et al.,

w W W W W W W W W

Defendants.

MEMORANDUM OPINION AND ORDER

Before the Court ithe motion ofDefendant, Countdrlaintiff, Third-Party Plaintiff, and
CounterbDefendant Jimmy L. (“Bubba”) Davis, Jyfor Partial Summary Judgment Regarding
Breach of Contract Claim big Horn Drilling, Inc., Greg Castaneda, and Randy Valerde
(collectively “Big Horn”). Dkt. No. 106. For the reasons set forth below, the motion for
summary judgmeris GRANTED IN PART andDENIED IN PART.

I. Background

This suit concerna series of business dealingsolving an oil well drilling rig, known
asRig 102 constructed by Mr. Davis. According kos allegationsMr. Davis began building
the rig using his own funds and equipment. Evidence of reicotle summary judgment
proceedingsvould support the following: In 20134r. Davis receivedundsfrom Intervenor
John S.Turnet Jr.,to finance construction on Rig 1024r. Turner providedvir. Davis with a
total of $1,302,500during that period. Dkt. No. 16Z. In addition to providing cash to Mr.
Davis, Mr. Turner also provided components for the rig, including a generator house and an
accumulator. Dkt. No. 173, at 2122. On June 102013,Mr. Davis entered into an agreement

with IntervenorJerry Rawlinson. Under the agreement, Riawlinson vas tofurnishMr. Davis
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with components tde incorporatednto two drilling rigs, including Rig 102. Dkt. No. 8%.
Mr. Turner and Mr. Rawlinson botliiled financing statements on Rig 1Q#th the Texas
Secretary of StateDkt. Nos. 103-1and85-3.

Evidence offered in the summary judgment proceedings would further support the
following: In Februaryl2,2014, while Rig 102 was still incomplete, Mr. Davis entered into a
transaction with Big Horn. Mr. Davis and Big Horn executed a bill of sale forl82gwhich
reciteda purchase price of $6,500,000Dkt No. 115-1 Big Horn gave Mr. Davis a check for
$6.5 million, but Big Horn did not have sufficient funds in its account to coverchkeek
According to Mr. Castneda an officer of Big HornMr. Davis was aware of that fact. Dkt. No.
108-5, at 29-30. There is no evideticatMr. Davis hasver attenpted to cash #tcheck.

Big Horn has argued thé#te transaction was not actually a sale andtti@8ill of Sale
did not accuratelyeflect the true transaction between the parties. Big Horn’s position is that,
through oralagreementBig Horn and Mr Davis created a more complicated arrangemBig.

Horn argueshatMr. Davis agreed teransfer title taBig Horn so that Big Horn coulsecue the
necessary financing fmish the rig and deploy it. Dkt. No. 108-5, at 28- Once the rig was in
place and thalrilling venture was producing pits, Big Horn would pay Mr. Davis for the rig
over time. Id. Big Horn also argued that in addition to his work on the rig, Mr. Degiised to
help Big Horn secure drilling contractd. at 27.

There is evidence in the summary judgment proceedings of the followiggdorn sold
Rig 102 toBCL-Equipment Leasing, LLGyn July 28, 2014for $1.5 million. Dkt. No. 108, at

6, 8. Concurrent with tht sale,Big Horn agreed to lease the bgckfrom BCL. Id. at 8. In

! Mr. Davis alleges that the true purchase price was $8,500,000, not the $6,500,000

recited in the Bill of Sale.



January 2015, after Big Horn stopped making paymenider its lease agreement, BCL
contacted Mr. Davis and askemitakepossession of Rig 102. Mr. Davis refused.

BCL thenfiled thisaction against Mr. Davis. Mr. Davis subsequently joined Big karn
a thirdparty defendant Dkt. No. 5. Mr. Turner and Mr. Rawlinson were permitted to intervene
in the action based on their cladhsecurity interests iRig 102. Big Horn filed a counterclaim
against Mr. Davisallegng that Mr. Davis had breached an oral contract transfer title toRig
102to Big Horn so that Bigdorn could sellthe rigto BCL, that Mr. Davisfailed to finish the rig
ashe hadagreedo dg andthat Mr. Davishad failed tosecure drilling contracts for Big Hoas
he had promised he would. Dkt. No. 84.

Mr. Davis has moved for summary judgmeobntendingthat Big Hornhasfailed to
make a sufficient showing that all of the essential elements of its breach afctatéim are
present

II. Applicable Law

Summary judment should be granted “if the movant shows that there is no genuine
dispute as to any material fact and the movant is entitled to judgment as a mattet dfeaw.
R. Civ. P. 56(a). Any evidenceon summary judgmenmust be viewed in the light most

favorable to the nonmovantSeeAnderson v. Liberty Lobby, Inc477 U.S. 242, 255 (1986)

(citing Adickes v. S.H. Kress & Co., 398 U.S. 144, 488 (1970)). Summary judgment is

proper when there is no genuine dispute of material f@etotex v. Catreft477 U.S. 317, 322

(1986). “By its very terms, this standard provides that the mere existence of sonesl ddetyal
dispute between the parties will not defeat an otherwise properly supported motiommoary
judgment; the requirement is that there begenuine [dispute] of material factAnderson 477

U.S. at 247-48.



The moving party must identify the basis for granting summary judgment by shih&ing

absence of a genuine dispute of material facelotex 477 U.S. at 323.If the moving party

doesnot have the ultimate burden pérsuasion at trial, it “must merely demonstrate an absence

of evidentiary support in the record for the nonmovant’'s case.” Johnson v. GlobalSanteFe

Offshore Servs., Inc., 799 F.3d 317, 320 (5th Cir. 20¥g)that point,the burden shifts to the

non-moving party to produce evidenestablishing that there is a genuine issue of material fact

for trial. Brandon v. Sage Corp., 808 F.3d 266, 270 (5th Cir. 2015).

[1l. Discussion

Mr. Davis hassoughtsummary judgmendn a number ofssues. He argugfirst, that
Big Horn’s alleged oral agreements are unenforceable under the Texas Statutaids. F
Second, he argues that Big Horn has failed to proffer evidence suppavie@l elements of its
breach of contract claim. Specifically, Mr. Davis arg(Esthat Big Horn has failed to show
that it performedits obligationsunder tlose agreementgnd in particular it has failed to show
that it performed certain conditions precedent necessary for it to recm@rthose agreements
(2) that Big Horn has failed to create a disputed issue of fact as to Mr. Dagashbofthose
agreements(3) that Big Horn has failed to point to evidence that it dasiaged as a result of
the breachand (4) that Big Horn has failed to show that ttedleged oralagreements were
supported byconsideration Finally, Mr. Davis argues thavenin the event that Big Horn
recoverson its claimunderthe oralagreementsBig Hornwould not be entitled tthe award of
attorney’s feeshat it seeks in its Counterclaifmecauset did not present its claim tglr. Davis
within the 30day notice periodet forth inChapter 38 of the Texas Civil Practice and Remedies

Code.



A. Statute of Frauds

The Statute of Frauds imposes a signed writinguireqment before certain types of
promises or agreemewill be enforced by a courtin Texas, the following promises are subject
to the Statute ofriauds:

(1) a promise by an executor or administrator to answer out of his
own estate for any debt or damage due from his testator or
intestate;

(2) a promise by one person to answer for the debt, default, or
miscarriage of another person;

(3) an agreement made on consideration of marriage or on
consideration of nonmarital conjugal cohabitation;

(4) a contrat for the sale of real estate;
(5) alease of real estate for a term longer than one year;

(6) an agreement which is not to be performed within one year
from the date of making the agreement;

(7) a promise or agreement to pay a commission for theosale
purchase of:

(A) an oil or gas mining lease;
(B) an oil or gas royalty;

(C) minerals;or

(D) a mineral interest; and

TEX. Bus. & ComM. CoDE § 26.01(b).

Mr. Davis’s entire argument on this issue consists of uhelaborated asserticdhat
“[tlhe Big Horn Defendants have no evidence sufficient to raise a genuine issusenfal fact
that. . . valid contracts existed that do not violate the Statute of Ftalids not ckarfrom that
single assertiowhy Mr. Davis thinks that the oral promisesthis case are subject to the Statute

of Frauds.



After reviewing the parties’ submissions, the Coooncludedhatit is far from clear that
the Statute of Frauds renders the alleged oral promises in thisreaserceablen the absence
of a signedwriting. Big Horn has alleged thd#ir. Davis promised Big Horn that he would
transferthe title of Rig 102 to Big Horn and that he wouddrange for Big Horn to execute
drilling contracts with Landmark Drilling In the case of the promise transfer title, the Court
does not see hothat promise could fall within any of the categories of agreements subjbet to
Texas Statute of Frauddn the case of thpromises relating to obtainirdyilling contractsfor
Big Horn, the Court concludes on the record presentedtiatiir. Davis hasot shown that the
agreement constituted a “promise or agreement to pay a commissior gal¢hor purchase of
... an oil or gas mining lease.ld. at 826.01(b)(7). Mr. Davis has neither alleged norvano
that there was any commission associated with the drilling contract aspéet atfegedoral
agreements.Therefore the Courtoncludes thaMr. Davisis not entitled to summary judgment
that any of the oral promises alleged Big Horn would beunenbrceable under th&exas
Statue of Frauds.

B. Other Contract Issues

Mr. Davis raiseseveralother contract issuesontractformation,performance under the
contractbreach, damages, and consideratibi. Davis’s allegations as to all of those issues ar
entirely conclusory That is not enough to satisfy the moving party’s burden under the applicable
summary judgment standard, even as to an issue on which the moving party does not have the
burden of proof at trial.As the Fifth Circuit has statetla mere conclusory statement that the
other side has no evidencenet enough to satisfy pummary judgmentmovants burderi.

Ashe v. Corley, 992 F.2d 540, 544 (5th. Cir. 1993). The movant has the lofirtigentifying

those portions of ‘the pleadings, depositions, answers to interrogatories, and admisgiiens on

togetrer with the affidavits, if anywhich it believes demonstrate the absence of a genuine issue
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of material fact. Celotex 477 U.S. at 322. Here, Mr. Davis has alleged, in conclusshidn,
that the Big Horn failed to prove five separalements of contract recoverlgut he has not
provided any elaboration of why they are not met. aTfailure requires that the Court deny
summary judgmern those issues.

In any event, ints respose to Mr. Davis’'s summary judgment motion, Big Horn has
pointed to evidence that would support its theory that the arrangements betweeorBigntl
Mr. Davis are governed by the alleged oral agreements between themadgBrgtHorn points
out, there is a disputed issue of fact as to whether the Bill offSakRig 102accurately reflects
any or all of the true facts as to thentractual undertakings of the parties. Evidence in the
summary judgment record would support a finding that various repagieas in the Bill of Sale
are not true and that those representations were designed to facilitate firemamgements
rather than to reflect the actual agreements reached by the partesd, even Mr. Davis does
not contend that the Bill of Saleaurately reflects the entire agreement between the parties,
since he contends that the sale price of the rig was $8,500,000, not the $6,500,000 recited in the
Bill of Sale.

Second, the deposition testimony of Big Horn’s representatjves rise to a dputed
issue of fact as to whether Big Horn and Mr. Davis entered into oral agregswgsrted by
promises by each party, to effect the sale of Rig 102 and for Mr. Davis to seek to obitag dri
contracts for Big Horn That same evidence also creadefactual dispute about whether Mr.
Davis breached the terms of those oral agreements and wBgghElorn was injured by that
alleged breach.

Finally, summaryjudgment is inappropriate on tleesontract issues because in the case

of disputes over the existence, terms, and performanar ofal contragtthe credibility of the



partiesis likely to behighly relevant. SeeRough Creek Lodge Operating, L.P. v. Double K

Homes, Ing. 278 S.W.3d 501, 507 (Tex. Ct. App. 2009). And credibtiggerminations are

functions for the jury, not the court on summary judgme#tinderson 477 U.S. at 255.
Therefore the Court denies summary judgment on the isstiesntract formation, performance
under the contract, breach, damages, and consideration.

C. Attorney’s Fees

Mr. Davis argues thaven if Big Horn should prevail on its contract claims, it would not
be entitled to attorney’s fees under Chapter 38 of the Texas Civil Practice aretliRertode
because it did not present a demand to Mr. Davis without the requisitey3otice. To recover
attorney’s fees, the claimant must present the claim to the opposing ,paty “payment for
the just amount owed must not have been tendered before the expiration of the 30th day after the
claim is presenteti TEX. Civ. PRAC. & REM. CoDE 8§ 38.002. “The purpose of the presentment
requirement is to allow the person against whom a claim is asserted an opptotpay within
thirty days of receiving notice of the claim, without imtng an obligation for attorney’fees.

Canne, Inc. v. Golla380 S.W.3d 189, 193 (Tex. Ct. App. 201Zhe party seeking fees has the

burden to plead and prove that it made a presentment of the claim to the defdddaNb
particular form of presentment is required, and both oral and wd#erands for payment have

been held to be sufficient. Jones v. Kelley, 614 S.W.2d 95, 100 (Tex. 198d\ever, neither

the filing of a suit, nor the allegation of a demand in the pleadings can alone constitute

presentment of a claim or a demand thatdlaim be paid.”_Llanes v. Davjla33 S.W.3d 635,

641 (Tex. Ct. App. 2003).
Mr. Davis alleges that Big Horn failed to present the required claim or demand for
payment. Big Horn has not respondadany way to rebut or address Mr. Davis’s asselfition

that regard The burden is on Big Horn to establish presentpeerd as it has not responded to
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this argument it has failed to meet its burdelponreview of the recordhe Courtdoes not find
any demand other tham the pleadings in this actiaimat could be construed asdamand for
Mr. Davis to pay Big Horn’s claim against itFor its part,Big Horn has not supplied any
exhibits or declarations showing that a presentment was made. Becausealufehesf any
evidence of presentment, the Clogirants summary judgment tHaig Horn may not recover its
attorney’s fees under Chapter 38 of the Texas Civil Practice and Remedies Code.

IT IS SO ORDERED.

SIGNED this11thdayof April, 2016.

bt O Tpegsen

WILLIAM C. BRYSON
UNITED STATES CIRCUIT JUDGE
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