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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
MARSHALL DIVISION

THOMAS & BETTS CORPORATION, a
Tennessee corporation,

ROBROY INDUSTRIES-TEXAS, LLC,a 8§
Texas corporation, and ROBROY §
INDUSTRIES, INC., &Pennsylvania §
corporation 8
8§

Plaintiffs, 8 Case No. 2:1%V-512\WCB
8§
V. 8§
§
§
8§
§
8§

Defendant.

MEMORANDUM AND ORDER

Before the Court iDefendant Thomas & BettdJnopposed Motiorfor Leave to File
Under Seal, Dkt. No. 44, and Plaintiffs’ Unopposed Motion for Leave to File Under Seal, D
No. 45. The motions are both DENIED without prejudice to the parties’ right to refile the
motions upa ashowing of good caude seal the subject materials.

The plaintiffs filed their Opposed Motion to Compel, for a Status Conference, and to
Hold the Schedule in Abeyanom December 7, 2016Dkt. No. 39. Although the motion was
not filed under seal, cain of the attached exhibits were sealéthe defendanthen filed an
oppositionto the motion, Dkt. No. 43, and tipéaintiffs filed a reply, Dkt. No. 46. Both moved
to have their briefs and exhibits filed under seal.

The two motions to seal are both very shoithey assert thate briefs and exhibitat
issuerefer to information that has been designated as confidential or protectedhen@®urt’s
protective order. That materjathey assert, includes excerpts from dépwss that were

designated as confidential. No further representations as to the naturenudténgls or the
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need to protect them from disclosure is set forth in either motion tolNedher party objects to
the other party’s request to seal.

At the telephonic hearing held on January 8, 2016, to address various motions filed by the
parties to date, the Court advised the parties that it would deny the motions tatseat w
prejudice to their right to file revised motions showmgustification forsealng the materials
included in the briefs and exhibits in question. The Court explained that the publistiimere
conducting judicial business in the open weighed against the Court’s entering a blahkgt se
order where the need for sealing was aqgparent. The Court files this ordemptovide afurther
explanation of its ruling.

The Supreme Court has recognized the existence of a “general right td erspeopy

public records and documents, including judicial records and documeNigdn v. Warner

Commc’ns, Ing. 435 U.S. 589, 597 (19783ee alsdn re Violation of Rule 28(d), 635 F.3d

1352, 1356 (Fed. Cir. 2011); S.E.C. v. Van Waeyenberghe, 990 F.2d 845, 848 (5th Cir.1993). In

fact, “[tlhere is a strong presumption in favor of a common law right of publiess to court

proceedings.”United States v. Holy Land Found. for Relief & Dev., 624 F.3d 685, 690 (5th Cir.

2010); In re Violation of Rule 28(d), 635 F.3d at 1356.

To be sure, the “right to inspect and copy judicial records isabsblute,”Nixon, 435
U.S. at 598, and the presumption in favor of public access to court records can be overcome in
certain instances. For example, courts have denied public access to court recamds wh
necessary to ensure that those records “are netl ‘tcs gratify private spite or promote public
scandal,” or “as sources of business information that might harm a litigaow'petitive

standing.” Id.



The decision whether to allow public access to court records is left to the “sound
discretion of therial court ... to be exercised in light of the relevant facts and circumstances of
the particular case.ld. at 599. The exercise of that discretion is not unguided, however. “In
determining whether to restrict the public’'s access to court documents, thencstirweigh]
the interests advanced by the parties in light of the public interest and the cheycotitts.” In

re Violation of Rule 28(d), 635 F.3d at 1357 (quotiigon, 435 U.S. at 602). And in making a

decision as to whether to limit public access to court records, a judge must beagbghithe
fact that “[pJublic access [to judicial records] serves to promote trustwestiof the judicial
process, to curb judicial abuses, and to provide the public with a more complete understanding of

the judicial system, including a better perception of its fairnes¥ai Waeyenbergh®90 F.2d

at 850 (alteration in originalsee alsad. (“The real focus of our inquiry is on the rights of the
public in maintaining open records and the ‘check[] on the integrity of the syst@mudting

Wilson v. Am. Motors Corp., 759 F.2d 1568, 1571 (11th Cir. 1985)). For that reason, the courts

have held that the district court’s “discretion to seal the record of judicial gatimggs is to be

exercised chdy,” Van Waeyenbergh®90 F.2d at 848, and the “decision must be made in light

of the ‘strong presumption that all trial proceedings should be subject to scruting pyblic.”
Holy Land 624 F.3d at 690.

The principles governing the sealing afurt materials have been applied differently in
different settings. Where the materials relate to dispositive issues in thetloasnterestn
disclosure isat its greatest. It is in that setting that the burden on the party seeking to bar
disclosureis the heaviest,and movingparty is accordingly required to make a compelling

showing of particularized need to prevent disclosuseeCenter for Auto Safety v. Chrysler

Group, LLG No. 1555084 (9th Cir. Jan. 11, 2016)Where the materials relate twn-



dispositive issues, the interest in disclosgréess compelling In particular, thematerials filed
in connection with discovery disputaarelated to the merits of the case have heentified as
the kinds of court materials for which therenist a compellingneed for public disclosurghe
presumption of disclosure has therefore been held inapplicable in that.sSielgoltz v. State

Farm Mut. Auto Ins. Co., 333 F.3d 1122, 1135 (9th Cir. 20@icago Tribune Co. v.

Bridgestsone/Firestonend., 263 F.3d 1304, 13123 (11th Cir. 2001)tLeucadia, Inc. v. Applied

Extrusion Techs., Inc., 998 F.2d 157, 164-65 (3d Cir. 19BBjally, materials such as discovery

that is exchanged between the parties and not made part of a court filing asdytypot
regarded as court materials at all and are therefore not subject to the peést int open

judicial proceedings.SeeSeattle Times Co. v. Rhinehart, 467 U.S. 20, 33 (1984) (discovery is

largely “conducted in private as a matter of modern practice,” so the public is esunmad to

have a right of access to iBaxter Int’l Inc. v. Abbott Labs.297 F.3d 544, 545 (7th Cir. 2002)

(“Secrecy is fine at the discovery stage, before the material enters the negbkd.”); United

States v. Amdeq 71 F.3d 1044, 1050 (2d Cir. 1995) (“Documents that play no role in the

performance of Article Ill functions, such as those passed between thes partliscovery, lie

entirely beyond the presumption’s reachA&nderson v. Cryovac, Inc.,08 F2d 1, 13 (1st Cir.

1986) (“There is no tradition of public access to discovery, and requiring actuat to
scrutinize carefully public claims of access would be incongruous with the gohksditovery

process.”);In re Sealing and NeBisclosure of PenfBp/2763(d) Orders62 F. Supp. 2d 876,

890 (S.D. Tex. 2008).
This case falls in the middle category. It involves a discovery disputehandaterials
that are at issuéo notimplicate a dispositive issue in the caggcordingly, thepresumptionn

favor of disclosure and th&compelling need” standaydooth of which are applietb trial



proceedings andhaterialssuch as dispositive motionis, inapplicable here. Nonetheless, the
materials have been filed in court and therefore are longer sipnpigte materials that have
been exchanged between the parties. In this setiihte the courts have not applied the
“compelling need” standardhey have nevertheless reviewed requests for sealing orders. In so
doing, the courts have applidie lessdemanding'good cause” standaravhich corresponds to

the “good cause” standaaf Fed. R. Civ. P5.1(e) and26(c). SeeFoltz, 333 F.3d at 1135;

Anderson v. Cryovac, Inc., 805 F.2d at & theThird Circuit explained inLeucadia998 F.2d

at 165, although the presumption of disclosure does not ordinarily extend to discovery motions
and the materials submitted in connection with those motions, the district colirtsa\ailan
important role to play to protect the legitimate pubiterest incases in which the parties seek to
shield from view material which should not be sealed. “The public’s right to inspectajudi
records may not be evaded by a wholesale sealing of court papers. Insteadrithealist

must be sensitiveo the rights of the public in determining whether any particular document, or

class of documents, is appropriately filed under sefl.;’ quotingUnited States v. CorbjtB879

F.2d 224, 228 (7th Cir. 1989).

In their motions to seaheither party hamade any attempt to demonstrate what specific
prejudice or harm will result if the briefs and exhibits at issue are ntgdsedNor have the
partiessought to segregate any sensitive materials by, for example, filing some ethibés
under seal Instead, they have asked to seal both briefs and all of the accompanying .eRAsibits
justification for the requests, thelyave simply asserted that certain materials have been
designated as confidential and, as such, documents referencing those materidlbessealed.
Suchconclusory statements are insufficient to show good cause for wholesahg sedbs of

the sort sought here. The Court therefore DENIES both motions. The parties may, however,



refile the motios if and when they can provide the @bwith a showing of good cause to seal

some or all of the materialg issue Seelnterspan Distrib. Corp. v. Liberty Ins. Underwriters,

Inc., Civil Action No. H-07-1078, 2009 WL 2588733 (S.D. Tex. Aug. 21, 2009).

In the event that the partiebhoose to file motions to sesbme or all of the opposition
and reply briefs antheaccompanying exhibits, any such motions should be filed within 14 days
of the date of this order.

IT IS SO ORDERED.

SIGNED this27th day oflanuary2016.

Mf%%«»\

WILLIAM C. BRYSON
UNITED STATES CIRCUIT JUDGE
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