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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
MARSHALL DIVISION

ERFINDERGEMEINSCHAFT UROPEP 8
GbR 8
8
Plaintiff, 8

v g Case No. 2:1%V-1202\WCB
8

ELI LILLY AND COMPANY, 8
8

Defendant. 8

MEMORANDUM OPINION AND ORDER

Before the Court iglefendantEli Lilly & Company’s (“Lilly”) Unopposed Motioro
Seal, Dkt. No. 178, and plaintiff Erfindergemeinschaft Uropep GbR’s (“Uropdp9pposed
Motion to Seal,Dkt. No. 185. Lilly’'s motion is DENIED, and Uropep’s motion is GRANTED
IN PART and DENIED IN PART Both denials argvithout prejudice tahe parties’right to
refile their motiors upon acompellingshowing ofparticularized neetb sealcertain portion®of
the subject material

BACKGROUND

Lilly filed dispositive motions and motions to strike expert testimonyanuaryl17,
2017. Dkt. Nos. 12-75. Although the motios werenot filed under seal,illy moved to file
two attachments to these motionghibits 11 and 18underseal. Dkt. No. 178 Exhibit 11 is
the expert report of Christopher A. Vellturo, Ph.D. Dkt. No.-17%xhibit 18 is arexcerpt of
Dr. Vellturo’s deposition. Dkt. No. 179. Lilly claims there is good cause to file these eihkib
under seal because they “contain[] highly confidential information relatieitiyfs revenues and

highly confidential information related to Uropep’s license agreementkt’ N®. 178, at 1.
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Relatedly, Uropep’s responsdo one of Lilly's motions, Dkt. No. 184 Plaintiff

Uropep’s Opposition to Defendant’s Motion to Exclude Certain Opinions of Uropep’s [@amag

and Technical Expentswas not filed under seal but included dnibitsthatwere. Exhibit 2 is

a lengthyexcerpt from Dr. Vellturo’s gxert report. Dkt. No. 186. Exhibit 3 is a shoréxcerpt
from the expert report of John C. Jaros2kt. No. 1862. Uropep moved to seal these two
exhibits on the ground that “the reports contain the parties’ confidentiamafon” Dkt. No.
185, at 1.
DISCUSSION
The Supreme Court has recognized the existence of a “general right td erspeopy

public records and documents, including judicial records and documents.” Nixon v. Warner

Commc'ns, Ing. 435 U.S. 589, 597 (19783ee alsdn re Violation of Rule 28(d), 635 F.3d

1352, 1356 (Fed. Cir. 2011); S.E.C. v. Van Waeyenberghe, 990 F.2d 845, 848 (5th Cir.1993). In

fact, “[tlhere is a strong presumption in favor of a common law right of publiess to court

proceedings.”_United Statesholy Land Found. for Relief & Dev., 624 F.3d 685, 690 (5th Cir.

2010); In re Violation of Rule 28(d), 635 F.3d at 1356.

To be sure, the “right to inspect and copy judicial records is not absdNii@i, 435
U.S. at 598and the presumption in favor ptiblic access to court records can be overcome in
certain instances. For example, courts have denied public access to court recmds wh
necessary to ensure that those records “are not ‘used to gratify ppuat®@rspromote public
scandal,” or “as sawes of business information that might harm a litigant's competitive
standing.” Id.

The decision whether to allow public access to court records is left to the “sound

discretion of the trial court... to be exercised in light of the relevant faatd aircumstances of



the particular case.”Nixon, 435 U.S.at 599. The exercise of that discretion is not unguided,
however. “In determining whether to restrict the public’'s access to court dosyrttentourt
must ‘weigh[] the interests advanced by faeties in light of the public interest and the duty of

the courts.” _In re Violation of Rule 28(d), 635 F.3d at 1357 (quaoNign, 435 U.S. at 602).

And in making a decision as to whether to limit public access to court records, arjudgbe
cogniant of the fact that “[p]Jublic access [to judicial records] serves to promustevorthiness

of the judicial process, to curb judicial abuses, and to provide the public with a more complete
understanding of the judicial system, including a better perception of its sitne/an
Waeyenberghe990 F.2d at 850 (alteration in originaBee alsod. (“The real focus of our
inquiry is on the rights of the public in maintaining open records and the ‘check|[] on dpaynte

of the system.” (quoting Wilson VAm. Motors Corp., 759 F.2d 1568, 1571 (11th Cir. 1985)).

For that reason, the courts have held that the district court’'s “discretion tcheaalcord of

judicial proceedings is to be exercised chdrifJan Waeyenberghe990 F.2d at 848, and the

“decidon must be made in light of the ‘strong presumption that all trial proceedings sleould b
sibject to scrutiny by the public,Holy Land 624 F.3d at 690.

The principles governing the sealing of court materials have been appfe@mdify in
different settings. Where the materials relate to dispositive issues in the case, thst imtere
disclosure isat its greatest. It is in that setting that the burden on the party seeking to bar
disclosure is théheaviest,and movingparty is accordingly required to make a compelling

showing of particularized need to prevent disclosuseeCenterfor Auto Safety v. Chrysler

Grp., LLC, 809 F.3d 1092, 10987 (9th Cir. 2016). Where the materials relate to non
dispositive issues, the interest in disclosgréess compelling In particular, thematerials filed

in connection with discovery disputaarelated to the merits of the case have heentified as



the kinds of court materials for which therenist acompellingneed for publiadisclosure the
presumption of disclosure has therefore been held inapplicable in that.sSielgoltz v. State

Farm Mut. Auto Ins. Co., 333 F.3d 1122, 1135 (9th Cir. 20@icago Tribune Co. v.

Bridgestsone/Firestone, In@63 F.3d 1304, 13123 (11th Cir. 2001)tL.eucadia, Inc. v. Applied

Extrusion Techs., Inc., 998 F.2d 157, 164-65 (3d Cir. 19BBjally, materials such as discovery

that is exchanged between the parties and not made part of a court filing asdlytypot
regarded as court maias at all and are therefore not subject to the public isttereopen

judicial proceedings.SeeSeattle Times Co. v. Rhinehart, 467 U.S. 20, 33 (1984) (discovery is

largely “conducted in private as a matter of modern practice,” so the public is estnmad to

have a right of access to iBaxter Int'l Inc. v. Abbott Labs.297 F.3d 544, 545 (7th Cir. 2002)

(“Secrecy is fine at the discovery stage, before the material enters the negbkd.”); United

States v. Amodeo, 71 F.3d 1044, 1050 (2d Cir. 1995) (“Documents that play no role in the

performance of Article Ill functions, such as those passed between thes partliscovery, lie

entirely beyond the presumption’s reachA&nderson v. Cryovac, Inc.,08 F2d 1, 13 (1st Cir.

1986) (“There is no tradition of public access to discovery, and requiring actuat to
scrutinize carefully public claims of access would be incongruous with the gohksditovery

process.”);In re Sealing and NeBisclosure of Pen/Trap/2763(d) Orders, 562 F. Supp. 2d 876,

890 (S.D. Tex. 2008).

The two motionsto sealthat are before the Court tod&afl in thefirst category, as they
involve dispositiveissues in the caseAccordingly, thepresumption irfavor of disclosure and
the “compelling need” standaydoth of which are applietb trial proceedings andaterials
such as dispositive motiongpplieshere In this settingthe parties must make a compelling

showing of particularized need to prevent disclosure.



The motions to seal are both very short. Phgies assert that the exhibits at issue refer
to “highly confidential information related to Lilly's revenues” or “Uropeplicense
agreements,” or simply to “confidential information.” No further representatisns the nature
of the materials or theeed to proteachem from disclosurareset prth in either motion to seal.

The partieshave notclearly set fortha compelling andparticularized need to prevent
disclosure nor have theynade any attempt to demonstrate what specific prejudice or harm will
result if the exhibits at issue are not sealed. As justification for the requnestdave simply
asserted that certain materials are confidential (or at most “relate[]” to revenumatibn or
licenses)and that documents referencing those materials should be sedl&é. Court will
requiremore than thesconclusory statements future motions to seal.

Neverthelessthe Court agrees that these two categories of informatierentitied to

protection from disclosureSeeApple Inc. v. Samsung Elecs. Co., Ltd., 727 F.3d 1214,-P%25

(Fed. Cir. 2013) (recognizing “parties’ strong interest in keeping their detéitancial
information sealed and the public’s relatively miairmterest in this particular information’ln

re Violation of Rule 28(D), 635 F.3d at 1359 (noting district court granted motion to seal a

license agreement because “the parties have legitimate, competitive and busarests im
preventing public disclosure”) (internal quotation marks omitted). To the exteft suc
information appears in the exhibits at issue, it is entitled to be filed under seal.

Because suchinancial informationconstitutes darge partof the shortexcerpt of Mr.
Jarosz’s expert port attached to Uropep’s responiee CourtGRANTS IN PART Uropep’s
motion to seaas to tkat exhibit, Dkt. No. 186-2.

However, neither Dr. Vellturo’s full expert report Dkt. No. 1791, nor the extensive

excerptof that report Dkt. No. 1861, consistentirely of confidential informatian In addition,



the Court sees nothirgpout the license agreements ardy few references to specific financial
information in the excerpt of Dr. Vellturo’s depositiohe CourtthereforeDENIES Lilly's
motion to seahind DENIES IN PART Uropep’s motion to seal as to the lengthy excerpt of Dr.
Vellturo’s expert report

The partiesmay, however, refilgheir motiors if they target specific portions ofthe
materialsat issuethat qualify for sealediling as proteted financial or license agreement

information Seelnterspan Distrib. Corp. v. Liberty Ins. Underwriters, Inc., Civil Action Ne. H

07-1078, 2009 WL 2588733 (S.D. Tex. Aug. 21, 2008j)ly may, for example, point out the
specific sensitie financial informationin Dr. Vellturo’'s expert reporéntitled toremain under
seal and redact thatformation fromthe public version athatexhibit.

In the event the partiehoose taefile, thar motionsshould be filed within days of the
date of this order. The exhibitsat issue Dkt. Nos. 1791, 179-2,and 1861) will remain
provisionally under seal until that timdf the partieschoosenot torefile, the Court willthen
direct e Clerk to unseal the exhibits.

IT IS SO (RDERED.

SIGNED thisl4 day ofFebuary, 2017.

Mf%w

WILLIAM C. BRYSON
UNITED STATES CIRCUIT JUDGE
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