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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
MARSHALL DIVISION

TIMOTHY DUGGER,
Plaintiff,
V.

CaseNo. 2:15€V-1509WCB

STEPHEN F. AUSTIN STATE
UNIVERSITY,

w W W W W W W W W W

Defendant.

MEMORANDUM OPINION AND ORDER

Before the Court islefendant Stephen F. Austin State University’ssasidated motion
to dismiss the complaint and motion for summary judgment. Dkt. No. 34. The motion to
dismiss is GRANTED IN PAR®Bnd DENIED IN PART. The motion for summary judgment is
DENIED.

BACKGROUND

The facts, viewed most favorably to the plaintiff, as they must béhedefendant’s
motions to dismiss and for summary judgment, are as follows:

Plaintiff Timothy Dugger wagmpgoyed asa police officerfor the defendanBtephen F.
Austin StateUniversity (“SFA”), an agency of the State of Texadn August 2014, he was
assigned to th&niversity Police DepartmentBarking and Traffic Office On August 232014,

a SaturdayMr. Duggerfell while at workandinjured his back He reported his injury to his
supervisor Clayton Harrington, who told Dugger that he needed to be seen by SFA’'s
Environmental Health, Safety, and Risk Management Department (“the Healthafety S

Office”) to report his injury and “fill out the necessary paperwork.” Dkt. B®1, Plaintiff's
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Exh. 1, at 2. Because it was a Saturday, the Health and Safety Office was closed, s&r Dugg
waited until the office opened on Monday, August 25, to report his injury.

On August 25, Mr. Dugger went to the Health and Safety Office whef#ldteout a
report ofthe incident. The medical staff at the Health and Safety Office evaluated MreiDatgg
that time and referred him to a local physicianftirther evaluation and treatment. Dkt. No- 38
1, at 4,Plaintiff's Exh. 1, at 2. After Mr. Dugger had completed the paperwork regarding th
incident, the Health and Safety Offitmwarded his report of injury to the State Office of Risk
Management SORM?”), the State’s workers’ compensation insurance camwérch initiated
the process of filing for workercompensation benefits favir. Dugger’sinjury. SeeDkt. No.
34-2, Defendant’s Exh. B.

Mr. Dugger sought medical treatment from Dr. David Du8neyers, the physician to
whom he had been referred. Dr. Smyers examined Mr. Dugger and cleared him t@retuni t
with restrictions. Dr. Smyers’srestrictions directed that Mr. Dugger was not to engage in
prolonged standing, kneeling/squatting, bending/stooping, pushing/pulling, twastotighbing,
and further directed that he was tolleited to a maximum of two hours of walking per day.
Dkt. No. 34-3, Defendant’s Exh. C. Dr. Smyers determined that he could not diagnogenhe ex
of Mr. Dugger’s injuries without an MRI examination, bantthe meantiméne recommended a
course of physical therapy.

The Assistant Chief of Police for theniversity Police Departmenteviewed Dr.
Smyerss restrictions and arranged farlightduty assignmentof Mr. Dugger consistent with
those restrictions Dkt. No. 344, Defendant's Exh. D. The light-duty assignment was
memorialized in ariOffer of Employment’datedAugust @, 2014, and signed by SFA’s police

chief, Marc Cossich. The “Offer of Employment” noted that SFA’'s Workers’ Cormagiens



Division was “in receipt of medical information from your treating phgsic . . outlining the
restrictions under which you are able to return to work.” It added that “[t{]he Utywelice
Department will abide by the physical limitations as outlined by your physiciang Oifer
further providedas to the expected duration of the liglity assignment, that it wasontingent

on the need for additional help working the front counter during the peak time of the beginning
of the SemesterOnce the need has passed, then the Light Duty Assignment will &dl.’No.

34-5, Defendant’s Exh. E.

Mr. Dugger accepted the lighuty assignmenon September 2, 2014. However, the
assignment ended on Septembebetausg according to Mr. Dugger’s supervisdhe peak
workload period fothe Parking and Traffic Office at the outset of the semester had eAded.
that point, theUniversity Police Dpartment advisedvir. Dugger thatit could no longer
accommodate his restrictioty providing him with lightduty work and that he would not be
allowed to return to work until his physicians gave hifiull-duty release.

Dr. Smyers submitted supplemental reports to SFA on September 4, September 18, and
September 29 in which he continued to advise that Mr. Dugmeéd return to work, but subject
to the restrictionpreviously imposedSeeDkt. No. 34-8 at 24, Defendant’s Exh. H.

After Mr. Dugger compleed a course of physical therapy with no resulting improvement
in his condition, SORM approved an MRI examination, and in October R014Dugger
underwent an MRI. The results of the examination shoWefl L4-5 foraminal stenosis
secondary to a posteritateral disc herniation and annular tear and facet degenerative changes
and facet degenerative changes also noted -dt &/3d L5S1.” Dkt. No. 381, at 11,Plaintiff's
Exh. 2. Mr. Dugger had another medical assessnoanODctober 13, 2014, which resulted in a

diagnoss of herniated lumbar nucleus pulposus. The report of that examination continued to



statethat Mr. Dugger could return to work, but subject to the previously imposed ressict
Dkt. No. 34-8, at 7, Defendant’s Exh. H.

Another physician, Dr. James Michaels, examined Mr. Dugger on December 2, 2014.
Dr. Michaels noted that Mr. Dugger was complaining of numbness in his leg andgiaitng
down hisleft leg Dr. Michaelsconcludedhat the MRI showed &eft paracentral bgle with
the exiting L4 nerve being abutted by the distlis assessment was the possibility of right
sacroilitis with myofascial painDr. Michaelsdid not think surgical intervention was necessary
at that time however. Dkt. No. 38-1, at BJaintiff's Exh. 2.

Mr. Dugger was then evaluated by Dichael Grandison on December 15, 201Bkt.

No. 348, at 8, Defendant’'s Exh. H; Dkt. No.-38at 11, Plaintiff's Exh. 2.Like the previous
physicians who had treated Mr. Dugder, Grandisorreleasedir. Dugger to work, but subject
to activity restrictions, including not walking more than two hours per day. Dkt. N&. &43,
Defendant’'sExh. H; Dkt. No. 38-1, at 11, Plaintiff's Exh. 2.

In December 2014, Mr. Dugger arranged to be examined by Dr. Kerndts, a
specialist in interventional pain managemeh December 22, 2014, Dr. Fults directed that Mr.
Dugger was to remain off work until his next appointment, on January 7, 2015. Dkt.-Np. 34
Defendant’'sExh. G. Following that appointment, OFults assessellr. Dugger with“lumbar
disc protrusion with radiculitis,and “thoracic and Imbar strain/spraifi. Dkt. No. 348, at 9,
Defendant’'sExh. H. On Dr. Fultss recommendation, SORM approved an epidural steroid
injection, which was administerezh January 27, 2015, to the L% region of Mr. Dugger’s
spine. Dkt. No. 381, at 12, Plaintiff's Exh. 2. The injection produced no change in Mr.

Dugger’s symptomsid.



On March 10, 2015, Mr. Dugger filed a charge of discrimination with the Texas
Workers Compensation Commission. He claimed that he had been discriminated against in
violation of chapter 21 of the Texas Labor Code and the Americans with Disabilites A
(“ADA”) by being denied a reasonable accommodation due to his disability. Dkt. 148, 34
Defendant’s Exh. L.

Over the next several months, Mr. Dugger continued to see Dr. Fults, who continued to
report to SFA that Mr. Dugger’'s injury prevented him from returning to workn evigh
restrictions. Dkt. No. 38, at 10, Defendant’'s Exh. H. During that period, Mr. Dugger reported
to Dr. Fults that his pain levels were worsening.

In May 2015, Mr. Dugger saw another physician, Dr. Renato Bosita of the Baxls
Institute Dr. Bositaaskedthat SORM approve a new MRkamination which was ultimately
done. Based on the results of that MRI, Dr. Bosita diagnosed Mr. Dugger as Hanidglisc
desiccation at several levels in the lumbar spine without significant loss ofedtybdt, multilevel
degenerative facet hypertrophy, annular tear along the left posterior latésalitc margin with
2-3 mm broaebased disc protrusion. The disc may contact the left nerve root lateral to the
foramen at that level.”"Dkt. No. 381, at 12, Plaintiff's Exh. 2.Dr. Bosta recommended that
Mr. Dugger have surgery. SORM, however, ultimately declined to approve thestdqu
surgery.

On September 10, 2015, Mr. Dugger filed this action, alleging that he had a disability and
had been discriminated against in violation of various statutes. Dkt. Navd months later, he
filed an amended complaint in which he narrowed his federal claims to asdeatihg had been
discriminated against because of his disability, in violation of section 504 of the Rahabi

Act of 1973, 29 U.S.C8 794. He identified the alleged discriminatory acts as including, but not



limited to. (1) refusing to allow him to return to employment on September 4, 2014; (2)
discriminating against himmithe terms, conditions, and privileges of employmentrefaliating
against him; and (4) refusing to accommodate his disability. Mr. Duggeal#ged that SFA

had violaed section 451.001 of the Texas Labor Chgediscriminating against him for filing a
workers’ compensation claim for his injury. Mr. Dugger invoked this Court’s federatigone
jurisdiction, 28 U.S.C8 1331, for his Rehabilitation Act claim, and the Court’s supplemental
jurisdiction, 28 U.S.C. § 1367, for his X¥as Labor Code claimDkt. No.4.

On April 15, 2016, after Mr. Dugger had exhausted all of his accumulated leave and had
been on leave without pay for a period of time, SFA terminated his employment. Subgequentl
on August 22, 2016, a benefit review conference was conducted by the Division of Workers’
Compensation of the Texas Department of Insuraideat hearing resulted in a decision that
Mr. Dugger’s compensable injury of August 23, 2014, ex¢dnd “an L45 disc herniation and
annular tear, lumbantervertebral disc derangement, as it relates to the dic herniation, and
lumbar radiculopathy Dkt. No. 381, at 1722, Plaintiff's Exh. 4. The insurance carrier was
ordered to pay benefits to Mr. Duggeraccordance with thatecision. 1d.

DISCUSSION
I. The Motion to Dismiss

SFA first asserts thahe Eleventh Amendment to the U.S. Constitution bars both of Mr.
Dugger’sclaims—his Rehabiltation Act claim andhis Texas Labor Code claimSFA is correct
as to the Texas Labor Code claim bubmg as to the Rehabilitation Act claim.

A. The Rehabilitation Act Claim

Section 504 of the Rehabilitation Act provides: “No otherwise qualified individual wi

a disability in the United States as defined in section 705(20) of this title shaly bgl reason



of her or his disability, be excluded from the participation in, be denied the benefits of, or be
subjected to discrimination under any program or actretgivng Federal financial assistance.”

29 U.S.C8 794a). The statute defines a “program or activity” to inclidk the operations of

...a college, university, or other postsecondary institution, or a public system of higher
education.”|d. § 7%(b)(2)(A).

The operations of SFA plainiyualify asa “program or activity” within the meaning of
section 504 of the Rehabilitation Act. It is also undisputed that SFA is a statey @abah
receives federal funding. And Mr. Dugger contends that he i dotherwise qualified
individual,” i.e., that he is qualified to do his job as an officer in the SFA UniversitgePoli
Departmentf he is given an accommodation for his disab#ig longterm back injury He
argues that hbas beersubjected to discrimiation by SFA by being barred from employment
because of his disability SFA responds thahis Court lacks jurisdiction to adjudicate Mr.
Dugger’'s Rehabilitation Act claim because States (and state agencies, such)asnfeyA
immunity underthe EleventhAmendmentfrom suit in a federal courdnder section 504 of the
Rehabilitation Act'

1. Abrogation of Eleventh Amendment Immunity

The Eleventh Amendment bars an individual from suing a State in federal court unless

the State consents to suit or Congress has clearly and validly abrogateatdtseright not to be

so sued.SeeCollege Sav. Bank v. Fla. Prepaid Postsecondary Educ. Expense Bd., 527 U.S. 666

1 As an agency of the State of Texas, SFA enjoys the same sovereign immunity as the
State itself. SeeLowe v. Tex. Tech Univ., 540 S.W.2d 297, 298 (Tex. 1976); Perry v. Tex. A &
| Univ., 737 S.W.2d 106, 108 (Tex. App. 1987) (“Branches of the University of Texas and other
state universities are agencies of the State and thus are entitled to the same eydakrnm
immunity from suit or liability as the State of Texas.$ge alsdrite v. Univ. of Tex. M.D.
Anderson Cancer Ctr., Civil Action No. &®-3739, 2013 WL 3338587, at *(&.D. Tex. July 2,
2013).




670 (1999). Abrogation of the State’s Eleventh Amendment immunity requires (1) tlgge€on
has unequivocally expressed its intent to abrogate the State’s immunityuitoon s particular
cause of action in federal coudnd (2) that in so doing Congre$smsacted pursuant aalid
grant of constitutional authoritgther than its powers enumerated in Articlein particular,
Congress’s enforcement power under section 5 of the Fourteenth Amendment.

When section 5 of the Fourteenth Amendmeetves as thbasis forthe claim that a
particular statute abrogates thet8s’ Eleventh Amendment immunitye rights and remedies
created by the statuia question must beongruentwith and proportional to th&ourteenth
Amendmentright the statute purports to enforce and the record of Fourteenth Amendment

violationsthe statute is designed to reme@eeColeman v. Court of Appeals of Md., 132 S. Ct.

1327, 133437 (2012);Bd. of Trustees of the Univ. of Ala. v. Garrett, 531 U.S. 383 (2000)

City of Boerne v. Flores, 521 U.S. 5072 (1997) (“There must be a congruence and

proportionality between the injury to be prevented or remedied and the means adopted to that
end. Lacking such a connection, legislation may become substamtiperation and effect.
History and our case law support drawing the distinction, one apparent from the thet of t
[Fourteenth] Amendmeri}..

In 1985, the Supreme Court held that Congress did not abrogate the Eleventh
Amendmentprotection of the Stateffom suit in federal courtunder section 504 of the

Rehabilitation Act.SeeAtascadero State Hosp. v. Scanlon, 473 U.S. 234 (1985) (holding that, in

enacting section 504 of the Rehabilitation Acbngress did not clearly indicate a purpose to
overturn the States’ Eleventh Amendmentmunity from suit in federal court)In response to
the Atascaderalecision, Congress enacted the Rehabilitation Act Amendments of 1986, 100

Stat. 1845. Section 10@3 that statutg@rovided as follows:



(1) A State shall not be immune under the Eleventh
Amendment . . . from suit in Federal court for a violation of section
504 of the Rehabilitation Act of 1973, title IX of the Education
Amendments of 1972, the Age Discrimination Act of 1975, title VI
of the Civil Rights Act of 1964, or the provisions of any other
Federal statute prohibiting discrimination by recipients of Federal
financial assistance.

(2) In a suit against a State for a violation of a statute
referrad to in paragraph (1), remedies (including remedies at law
and in equity) are available for such a violation to the same extent
as such remedies are available for such a violation in the suit
against any public or private entity other than a State.

42 U.S.C. § 2000d{a).

As to the question of congressional intent, Congress coultiava been clearerThe
1986 amendment made perfectly plain that Congress intended to aliteg&tates’ Eleventh
Amendment protection against suit in federal counder he Rehabilitation Act.As to whether
that measure was a valid exercise of Congress’s constitutional power undem Secfi the
Fourteenth Amendmerttpwever the law has been unsettled.

In Coolbaugh v. Louisiana, 136 F.3d 430 (5th Cir. 1998), the Fifth Circuit ruled that both

title | of the ADA, 42 U.S.C8 12112 yhich covers discrimination in employméuaind title 11
of the ADA, 42 U.S.C8 12132 (which was modeled on section 504 of the Rehabilitation Act
and covers discrimination iaccess tgublic ®rvices programs, or activitigsvalidly abrogated
state sovereign immunity pursuant to section 5 of the Fourteenth Amendi@é&mér circuits

agreed. _See, e,dMartin v. Kansas, 190 F.3d 1120 (10th Cir. 1999)ller v. Costellg 187

F.3d 298 (2d Cir. 1999); Clark v. California, 123 F.3d 1267 (9th Cir. 1997).

2 Most of the cases involving disability discrimination aniseler the ADA rather than
the Rehabilitation Act. However, the legal principles applicable to the ARAganerally
imported into cases involving section 504 of the Rehabilitation SetePacev. Bogalusa City
Sch. Bd., 403 F.3d at 288 & n.76 and cases cited therein (“[B]ecause the rights and remedies
under both statutes are the same, case law interpreting one statute carebet@pipd other.”);
see alsd-rame v. City of Arlington, 657 F.3d 215, 223 (5th Cir. 2011) (en banc) (“The AA

9




Those decisions, however, were called into question by the Supreme Court’s decision in

Board of Trustees of the University of Alabama v. Garrett, 531 U.S. 356 (2001), which held that

title 1 of the ADA did not abrogate the States’ immunity under the Eleventh Amendriaet.
Garrett Court held that although Congress could use its authority under section 5 of the
Fourteenth Amendment to abrog&tates’ Eleventh Amendment immunity, it could do styo

if the statute at issue either remedied or deterred violatbrise Fourteenth Amendment; it
could not do so by fashioning new rights and remedies untethered to subdstantiteenth
Amendmentights Garrett 531 U.S. at 365.

Like this case,Garrdt involved a claim of employment discrimination based on
disability. The Court began its discussion of the abrogation issue by analyzing whether State
are required by the Fourteenth Amendment to make special accommodatidms dsatled.

The Court concluded that the Fourteenth Amendment imposed no such requirement, “so long as
their actions toward such individuals are rational.” 531 U.S. at J&e Court thenexplained

thatit is not irrational for a State “to hold to jajualification requirements which do not make
allowance for the disabled.ld. at 368. Thus, “[i]f special accommodations for the disabled are

to be required, they have to come from positive law and not through the Equal Protection

Clause.” |d.

the Rehabilitation Act generally are interpretaghari materia.”); Hainze v. Richards207 F.3d
795, 799 (5th Cir. 2000)Cummingsv. Norton, 393 F.3d 1186, 1190 n.2 (10th Cir. 2005)
(“Because the language of disability used in the ADA mirrorsithttie Rehabilitation Act, we
look to cases construing the Rehabilitation Act for guidance when faced with arciAdllange,
and vice versa.”) (quotations and citations omitted); Myetdose 50 F.3d 278, 281 (4th Cir.
1995) (“[W]here suit is filed agast a federallyfunded entity under the Rehabilitation Act or
against a private employer under the ADA, the substantive standardsdonuohing liability are
the same.”). That is particularly true with respect to issues such as th&aebh “qualified
individual with a disability,” in that both statutes look to the same provision for the taefiof
that term, 42 U.S.C§ 12102 (incorporated into section 504 of the Rehabilitation Act by 29
U.S.C. § 705(20)(B)) SeeKemp v. Holder, 610 F.3d 231, 234-35 (5th Cir. 2010).

10



Having decided that the Fourteenthmendment does notrequire special
accommodations for the disabled, the Court went on to “examine whether Congres&daantifi
history and pattern of unconstitutional employment discrimination by the Staa@sstathe
disabled.” 531 U.S. at 368. Noting that “Congre$ss authority is appropriately exercised
only in response to state transgressions,” the Court found that the legislatire obthe ADA
“simply fails to show that Congress did in fact identify a pattern of irrationi discriminaion
in employment against the disabledd.

Even if there were some evidence of a pattern of unconstitutional discriminatibe by t
States, th&arrettCourtnoted, “the rights and remedies created by the ADA against the States
would raise the same $af concerns as to congruence and proportionality as were fo@ityin
of Boerne” 531 U.S.at 372. The accommodation duty in the ADA “far exceeds what is
constitutionally required in that it makes unlawful a range of alternegisqgonses that would be
reasonable but would fall short of imposing an ‘undue burden’ upon the empldyeBecaise
the Court found that Congress had not identified a history and pattern of unconstitutional
employment discrimination by the States when it enacted title | of the ADA, the lI@adrthat
the remedy imposed by Congress for employment discrimination based on ¢gisaaditnot
“congruent and proportional” to a targeted constitutional violato, that the statute therefore
couldnot constitutionally abrogate the States’ Eleventh Amendment immuditgt 374.

Following Garrett the Fifth Circuit held that Coolbaughwas no longer good law, and it

ruled that title Il of the ADA and section 504 of the Rehabilitation Act did not abeoipe

States’ Eleventh Amendment immunit\Reickenbackew. Foster 274 F.3d 974, 9883 (5th
Cir. 2001) The court inReickenbackefound that the legislative history of the ADA did not

establish that the States had engaged in unconstitutional discrimination agadisalihed id.

11



at B2, and it noted that the statute imposad affirmative accommodation obligatioon the

part of public entities that far exceeds the constitutional boundadest 983. For that reason,
the court concluded that title df the ADA and section 504 of the Rehabilitation Act are not
“proportional and congruent to the legislative findings of unconstitutional disaiion against

the disabled by the States,” and that those statutes therefore did not al®&iteds’ Eleventh
Amendment immunity.ld. Othercourtsinterpreted the Supreme Court’s decisions in the same

manner. See e.q, Alsbrook v. City of Maumelle, 184 F.3d 99200410 (8th Cir. 1999) (en

banc);Thompson v. Colorado, 278 F.3d 1020, 1027-34 (10th Cir. 2001), overruled in Guttman v.

Khalsg 446 F.3d 1027 (10th Cir. 200@rown v. N.C. Div. of Motor Vehicles, 166 F.3d 698,

706 (4th Cir. 1999).
After the Fifth Circuit’s decision iReickenbackerthe Supreme Court decided two more
cases that seemed to point to a more -spseific resolution of the abrogation issue. In

Tennessee v. Lane, 541 U.S. 509 (2004)Cbert held that title 1l of the ADA abrogatStates’

Eleventh Amendment immunity, at least for cases involving restrictions argthteof access to

courts. And inUnited States v. Georgi®46 U.S. 151 (2006), the Court held that title 1l of the

ADA abrogates States’ Eleventh Amendment immunity at least for conduct that actaktes
the Fourteenth Amendment.

In the wake of those decisions, courts of appeals that have addressed the abrsgation is
have attempted to determine whether the conduct at issue in the case violated genthourt
Amendment, and if notvhether Congress’s purported abrogation of sovereign immunity as to

that particular class of conduct is nonetheless v&@eeMingus v. Butler, 591 F.3d 474, 4&8

(6th Cir. 2010);Brewer v Wis. Bd. of Bar Examiners, 270 F. App418 421 (7th Cir. 2008);

Klinger v. Director, Deft of Revenue, State of Mo., 455 F.3d 888 (8th Cir. 20G&)tman v.

12



Khalsg 446 F.3d 1027, 10336 (10th Cir. 2006) In particular, several circuits, relyingio

Tennessee v. Landave held that title Il of the ADA validly abrogated the States’ Eleventh

Amendment immunity in actions against federal grantees with respect to d@ocpsblic

education. SeeBowers v. Nat'l Collegiate Athletic Ass75 F.3d 52455056 (3d Cir. 2007);

Toledo v. Sanchez, 454 F.3d 24, 40 (1st Cir. 2006); Constantine v. Rectors & Visitors of George

Mason Univ., 411 F.3d 474, 489 (4th Cir. 2005); Ass’n for Disabled Americans, Inc. v. Fla.

Int’l Univ., 405 F.3d 954, 959 (11th Cir. 2005).

While some courts have departed from decisions reached ptianeandUnited States

v. Georgia the Fifth Circuit has not reconsiderisl decision inReickenbacker SeeBennett

Nelson v. La. Bd. of Regents, 431 F.3d 448, 454 (5th Cir. 2005) (“We have yet to decide

whether the principle ofane extends to cases involving other rights or, alternatively, whether
our holding inReickenbackecontinues to control in such cases.. the absence of a squarely
contrary ruling by the Supreme Court,etlReickenbackedecision governs this Court’s
consideration of the abrogation issmethis case. The Couis thereforebound by the Fifth
Circuit’'s holding that section 504 of the Rehabilitation Act does not atedpa State’s (or
SFA’s) immunity under the Eleventh Amendment.

Evenif this Court were free to ignore the Fifth Circuit's decisiorReickenbackerthe
Court would still find this case closer to the Supreme Court’s decisi@arrettthan to its

decisbns inLaneor United States v. GeorgiaLaneinvolved a specific right that is entitled to

constitutional protecticra-the right of access to courts. The Court pointedly limited the scope of
its decision in that case to that fundamental rigitl U.S. at 532, 533 n.2@&nd United States
v. Georgiainvolved allegatios of specific violations of the Fourteenth AmendmenBy

contrast, thisase, likeGarrett involves aclaim of disability discriminationn employmentfor

13



which the Fourteenth Amendment itself provides no protection unless the State’s conduct is
lacking in a rational basisSeeGarrett 531 U.S. at 366-67.

Dugger’sclaim of disability discrimination in employment is parallel to the claim at issue
in Garrett In fact, the Rehabilitatio Act specifically provides that the “standards used to
determine whether [section 504 of the Rehabilitation Act] has been violated in a ecamplai
alleging employment discrimination under [section 504] shall be the standarsslappler title
| of the Americans with Disabilities Act of 1990.29 U.S.C.8 794(d). For the same reasons

that the Court inGarrettfound that title | of the ADA did not abrogate the State’s Eleventh

Amendment immunity in thatase, this Court holds that section 504 of the Rétadion Act
does not abrogate SFA'’s Eleventh Amendment immunity against being sued&h éedet on a

claim of disability discrimination in employment.

® In Hale v.King, 642 F.3d 492, 498 (5th Cir. 2011he Fifth Circuit noted (without
deciding) the question whether the Supreme Court’'s decision in United States v. Georgia
requires a court to determine if a claimant’s allegations actually state a cldémntitie 11 of the
ADA before addressing whether title Il has abrogated the State’s Elevangndiment
immunity. In several noprecedential opinions, the Fifth Circuit has employed that approach,
requiring district courts toatide (1) whether the alleged conduct violated the ADA; (2) to what
extent that conduct also violated the Fourteenth Amendment; and (3) if the conduetioéa
ADA but not the Fourteenth Amendment, whether Congress’s abrogation of the Gtatenth
Amendment immunity is valid for that alleged conduseeDuncan v. Univ. of Tex. Health Sci.
Ctr. at Houston, 469 F. App’x 364, 367 (5th Cir. 20Mlls v. Thaler 460 F. App’x 303, 311
(5th Cir. 2012); Brockman v. Tex. Dep’t of Criminal Justice, 397 F. App’x 18, 23 (2010). Even
assuming that approach should be applied in the context of employment discriminatiesulithe r
here would be the same. That is true for two reasons. Bestett makes clear that
employment discrimination of the sort géx in this case does not violate the Fourteenth
Amendment Second, in addressii8FA’s summary judgment motian Part Il of this opinion,
the Court concludes that Mr. Dugger’'s complaint has adduced sufficient facts in suppiert of
Rehabilitation Actclaim to withstand summary judgment. That requires the Court to decide
whether Congress’s effort in section 504 to abrogate the States’ Eleventidierd immunity
in employment discrimination cases was valid in light of the principles of genge and
proportionality. For the reasons discussed by the Supreme Cé&atrett this Court holds that
it was not.

14



In addition to alleging that he was discriminated against in violation of the Rehabilitation
Act when SFA refused to allow him to return to work as of September 5, 20i¥,an
accommodation for his disability, Mr. Dugger alleges in his complaint that d@$ekiminated
against him “pJy retaliating against Dugger in violation of the [Rehabilitatior}.A Plaintiff's

First Amended ComplainDkt. No. 9, at 3.

Section 504 of the Rehabilitation Act does ewpresslyrefer to retaliationn the context
of employment discriminatignbut the courts have held that section 504 encompasses a
prohibition against retaliation. In so doing, the courts have lotk28 U.S.C.8§ 794(d), which
providesthat the standards for findingmployment discriminatiomnder section 504 are the
same as those uedtitle | of the ADA,which contains a specific prohibition against retaliation.

See42 U.S.C. § 12203a). SeeCohen v. Univ. of Tex. Health Sci. Ctr., 447 F. App’x 2237

(5th Cir. 2014);_Shannon v. Henderson, 275 F.3d 42, Nd.03%6, 2001 WL 1223633, at *3

(5th Cir. 2001);Calderon v. Potter, 113 F. App’x 586, 592 & n.1 (5th Cir. 204B. ex.rel.

A.L. v. Bd. of Educ. of Harford Cty.,, 819 F.3d 69, 78 n.6 (4th Cir. 20R®inhardt v.

Albuquergque Pub. Schs. Bd. of Educ., 595 F.3d 1126, 1133 (diftt2010); Mershon v. St.

Louis Univ., 442 F.3d 1069, 1077 n.3 (8th Cir. 2005).

In addition, courts have looked to the implementing regulations promulgated under
section 504 in holding that the Rehabilitation Act includes a remedy against retalidtien
pertinentDepartment of Justice regulation statieat a recipient of federal financial assistance
may not “intimidate or retaliate against any individual . . . for the purpose of imerfeith any

right secured” by section 504. 28 C.F$42.503(b)(1)(vii);seeD.B. ex rel. Elizabeth B. v.

Espositg 675 F.3d 26, 40 (1st Cir. 2012Thild v. San Bernardino Unified Sch. Dist., 35 F.

App’x 521, 523 (9th Cir. 2002B8ingletary exrel. N.M.M. v. Cumberland Cty. Schs., No. 5:12
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cv-744, 2013 WL 4674874, at *9 (E.D.N.C. Aug. 30, 20M\8ljes v. Dep'’t of Educ., 555 F.

Supp. 2d 1143, 1153 (D. Haw. 2008mith ex rel. C.R.S. v. Tangipahoa Parish Sch. Bd., Civil

Action No. 056648, 2006 WL 3395938, at *13 (E.D. La. Nov. 22, 2006).V. v. PerdueNo.

Civ. A. 1:03¢v-468, 2004 WL 3826047, at *7 (N.D. Ga. Feb. 3, 2004

Under boththe Rehabilitation Act and the ADAhe courts have held that orderto
establish unlawful retaliation, a plaintiff must show that (1) he engaged itutostg protected
activity; (2) the employer took an adverse action against land (3) there waa causal

connection between the adverse action and the protected activity. Jenkins v. Clecd PGyer

487 F.3d 309, 317 n.3 (5th Cir. 200Bherrod v. Am. Airlines, In¢.132 F.3d 1112, 1122 n.8

(5th Cir.1998);Palmquist v. Shinseki, 689 F.3d 66, 70 (1st Cir. 201&)is v. Potter, 500 F.3d

1113, 1125 (10th Cir. 2007Hooventewis v. Caldera, 249 F.3d 259, 272 (4th Cir. 20@Inir

v. St. Louis Univ., 184 F.3d 1017, 1025 (8th Cir. 1988nds v. Runyon, 28 F.3d 1323, 1331

(2d Cir. 1994).

Mr. Dugger’'s complaintdoes not specify what actsiggered thealleged retaliatory
conduct nor is it clear from the factual allegations of the complaint what those a&t$ Waere
are two likely candidates for the allegedly triggering condisit: Dugger’s filing of a workes'
compensation claim for his injury, and Mr. Dugger’s request for an accommodatiba, form
of a light-duty assignment, for his disability. Both cantBdéhave fatal defects.

Mr. Dugge may beintending toclaim that the triggering act was mexjuest foworkers
compensation benefits for his injury, since that is the basis for his claim dhtonmf section

451.001 of the Texas Labor Code. Ifttisaso, however, his claim fails becawseallegation of

* The complaint is entirely conclusory in this regard. For that reasenetaliation
allegationmay be insufficient to satishhe requiremets of Fed. R. Civ. P..8Thedefendant did
not seek dismissal on that ground, however, so the Court will not address that issue.

16



retaliation for filing a workes compensation claim does not fall within the scope of the

disability discrimination lawsincluding the Rehabilitation ActSeeReynoldsv. Am. Nat'l Red

Cross 701 F.3d 143, 154 (4th Cir. 2012)F(ling a workers’ compensation claim is not

something that is covered by the ADA.Danza v. Postmaster Gen. of the U.S., 570 F. App’x

236, 241 (3d Cir. 2014) (“filing a claim for workers’ compensation does not congiratected

activity under . . . the Rehabilitation Act”); Boyd v. Broome Community College, No-&+-14

397, 2015 WL 6962498, at *11 (N.D.N.Y. Nov. 10, 2015) (same); Kendall v. Postmaster Gen. of

the U.S., 543 F. App’x 141, 145 (3d Cir. 2013) (spreee &0 Bennett v. Project Renewal, Inc.

627 F. App’x 29, 31 (2d Cir. 201%¥%ame for the ADA and title VIl of the Civil Rights Act of

1964); Davis v. Team Elec. Cp520 F.3d 1080, 1093 n.8 (9th Cir. 2008) (same for title VII);

Jimenez v. PotteP11 F. App’x 289, 290 (5th Cir. 2006) (same for title VII); Leavitt W B

Constr. Co., 766 F. Supp. 2d 263, 286 (D. Me. 2011) ($antbe ADA and title VII); Edwards

v. Creoks Mental Health Servs., INn605 F. Supp. 2d 1080, 1093 (N.D. Okla. 20@ame for

the ADA and Title VII).

If Mr. Dugger’s retaliation claim is based on hegjuest foan accommodation, then that
claim is barred by the Eleventh Amendmémtthe same reasons that bar ¢lssm thathe was
discriminated against by being dedithe accommodation he request&burts haveiniformly
held that retaliation claimgremisedon employment discrimination undgtie | of the ADA are

subject to thé&leventh AmendmentSeelLevy v. Kan. Dep't of Soc. & Rehab. Servs., 789 F.3d

1164, 1169 (10th Cir. 2015Remshkiv. Monteith 255 F.3d 986988-89 (9th Cir. 2001)Cook

v. Springfield Hosp. Ctr., Civil Action No. ELH6-2024, 2016/NL 6124676, at *7 (D. MdOct.

19, 2016; Emery v. Mich. Dep't of Civil RightsCase No. 181467,2016 WL1090429 at*2

(E.D. Mich. Mar. 21, 2016); Watson v. Ohio Dep't of Rehab. & Correction, 167 F. Supp. 3d 912,
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92122 (S.D. Ohio 2016); Lucas v. State of Ala. Dep't of Rdealth Civil Action No. 3:15cv-

941, 2016 WL 225547, at *3 (M.D. Ala. Jan.7, 2016; Rich v. New Jerse\Civil Action No.

14-2075, 2015 WL 2226029, at *8 (D.N.J. May 12, 2015yttin v. Tex. Dep’t of Criminal

Justice No. 1:13cv-710, 2014 WL 11498078, at *10 (E.D. Tex. Nov. 25, 2014) (citing

numerous casesuadir v. N.Y. State Dep'of Labor, 39 F. Supp. 3d 528, 53@ (S.D.NY.

2014) (citing numerous caseb)mholtz v. Kan., Dep't of Soc. & Rehab. Servs., 926 F. Supp. 2d

1222, 122728 (D. Kan. 2013) (citing numerous caséxdilla v. N.Y. State Dep't of Labor, No.

99 Civ. 5291, 2010 WL 3835182, at-5(S.D.N.Y. Sept. 13, 2010Fhiesa v. N.Y. State Dep’t

of Labor, 638 F. Supp. 2d 316, 323 (N.D.N.Y. 2009).

Based orTennessee \LaneandUnited States v. Georgia, some courts have held that no

such absolute bar applies to retaliation clagresnisedon violations oftitle 1l of the ADA. See

Blysma v. Haw. Pub. Hous. Auth., 951%upp. 2d 1116, 112P1 (D. Haw. 2013); DeCatiis v.

Whittemore 842 F.Supp. 2d 354, 3701 (D. Me. 2012)McCollum v. Owensboro Cmty&

Tech. Coll, No. 4:09121, 2010 WL 5393852, at *3 (\lN. Ky. Dec. 22, 2010); Demby v. Md.

Dep'’t of Health & MentalHygiene No. 061816, 2009 WL 415265, at *1 (D. Md. Feb. 13,

2009); _Sarkissian v. W. Va. Univ. Bd. of Governors, No. £0444, 2007 WL 1308978, 48

(N.D.W. Va. May 3, 2007). Those cases, however, do not extdéndclaims of employment
discrimination, which arise under title | of the ADA.

Becausehis case involves daim of employment discriminatiothetitle | casesare the
more analogousasesAs noted, the same standards apply to employment discrimination cases
under the Rehabilitation Act as to cases arising under title | of the A»&29 U.S.C.8 794(d)
and cases cited at note Sipra. Based on the consistent line of cases finding that retaliation

claims predicated on titledf the ADA are subject to the Eleventh Amendment, the Court holds
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that section 504 of the Rehabilitation Act does not abrogate SFA’'s Eleventh Amendment
immunity against being sued in federal court on a claim of disability discrimination in
employmenteven if Mr. Dugger’s theory is that he was retaliated against for having red st
accommodation
2. Waiver of Eleventh Amendment Immunity

Even in the absence of valid congressional abrogation of a State’s Eleventh Amendment
immunity from suit in federal court, the State may waive its Eleventh Amendmetd vigh
respect to particular causes of actioin order to find such a waiver, hovesy the State’s

consent to suit must be “unequivocally expressed.” Sossamon v. Texas, 131 S. Ct. 1651, 1658

(2011);College SavBank v. Fla. Prepaid Postsecondary Educ. Expense Bd., 527 U.S. 666, 680

(1999). Whensuch a waiver is found, suits against ®tates irfederal court orthat cause of
action are permitted.

The Supreme Court iAtascaderdeld that the Statef Californiahad not validly waived
its Eleventh Amendment right not to be sued in federal @oudn action arisingnder section
504 of the Rehabilitation ActHowever, theenactment of the Rehabilitation Act Amendments of
1986, which has been characterized ‘& unambiguous waiver of the States’ Eleventh
Amendment immunity Lane v.Pdia 518 U.S.187, 200 (1996nade clear that a state activity
that accepted federal funding would be deemed to have consented to suit on the idensiéed ca
of action in federal court.

In light of the 1986statue, the Fifth Circuit has held that Congress permissibly
conditioned astate agency’'sreceipt of funds on an unambiguous waiver of the Eleventh
Amendment immunity, and that by accepting such funding, the State has consented t

Rehabilitation Act claimsbeing broughtagainst theagencyin federal court. See Pace v.
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BogalusaCity Sch. Bd., 403 F.3d 272,77-87 (5th Cir. 2005) (en bancMiller v. Tex. Tech

Univ. Health Sci. Ctr.421 F.3d 342347-52(5th Cir. 2005) (en bancBennettNelson v. la.

Bd. of Regents, 431 F.3d 448, 458 (5th Cir. 2005) Thomas v. Univ. of Houen, 155 F.

App’x 115 (5th Cir. 2005)see alsd?ederson v. La. State Univ., 213 F.3d 858,-88%5th Cir.

2000) (same analysis applied to itle IX of the Education Amendments of 1972)it is thus

clear that the State of Texas has waitled EleventhAmendment immunitythat otherwise
would have beeravailable to SFA as an agency of the State of Tewts respect to actions
brought under section 504 of the Rehabilitation Act.

In addition tocreatingthe predicate for a waiver of the State’s EleventheAdment
immunity, thel986 Rehabilitation Act Amendmentsade clear that all remedies that would be
available to a private or other public entity are available in actions against tles. Stiat
accordance with that statutory directive, the courts have held that privates peati obtain
compensatory damages against private and public entities (other than thededenament) in
actions brought under section 504 of the Rehabilitation Act. However, the courtsl$aheld

that monetary relief against public entities is available only for intentiosalimhination. D.A.

® Other circuits haveuted similarly on the waiver issueSee, e.g.Constantine v.

Redors & Visitors of George Mason Uw., 411 F.3d 474, 4906 (4th Cir. 2005);Barbour v.
Wash Metro. Area Transit Auth.374 F.3d 1161, 11688 (D.C. Cir. 2004),NievesMarquez v.
Puerto Ricp353 F.3d 108, 1230 (1st Cir. 2003); Garrett v. Univ. of Ala. at Birmingham Bd. of
Trustees 344 F.3d 1288, 129@3 (11th Cir. 2003);_A.W. v. Jersey City PuBchs, 341 F.3d
234, 23944 (3d Cir. 2003);_Miranda B. v. itzhaber 328 F.3d 11811185-86(9th Cir. 2003)
Koslow v. Commonwealth of P&802 F.3d 161, 1692 (3d Cir. 2002)Robinson v. Karas 295
F.3d 1183, 11890 (10th Cir. 2002)Douglas v. Cal. Dep't of Youth Auth., 271 F.3d 812, 820
21 (9th Cir. 2001); Nihiser v. Ohio Envtl. Prot. Agency, 269 F.3d 626,(6@8Cir. 2001)Jim

C. v. United States, 235 F.3d 1079, 1@&21(8th Cir. 2000) (en banchtanley v. Litscher, 213
F.3d 340, 3447th Cir. 2000)but seeGarciav. SU.N.Y. Health Sci. Ctr.280 F.3d 98, 1136

(2d Cir. 2001) (holding that New York State did not waive its sovereign immunity against s
under sectiorb04 of the Rehabilitation Act because the State was not shown to have made a
“intentional relinquishment or abandonment of a known right or privilegeén it accepted
federal funds for the State University of New York).
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ex rel. Latasha A. v. Houston Indepch Dist., 629F.3d 450, 454 (5th Cir. 2010RelancPyle

v. Victoria Cty.Tex., 302 F.3d 567, 575 (5th Cir. 200Barter v. Orleans Parish Pichs, 725

F.3d 261, 264 (5th Cir. 1984)And courts have held thaiunitive damages are not available

against federal granteesied under section 504SeeBarnes v. Gorman, 536 U.S. 181, 189

(2001) Estate of Lance ex rel. Lance v. Lewisville Indep..Soist., No. 4:1%kcv-32,2011 WL

4100960, at *9 (E.D. Tex. Aug. 23, 2011).

The foregoing analysis makes clear that, in light of the waiver ratidhale, is no force
to SFA’'s argument thathe Eleventh Amendment deprives this Court of subject matter
jurisdiction over Mr. Dugger’'®ehabilitation Actclaim.

3. Exhaustion of Administrative Remedies

SFA nextargues that Mr. Dugger failed to exhaust his administrative remedies and that
the complaint should be dismissed for that reason as well. It is not clear from Bfefitn
whether SFA is arguing that the exhaustion requirement applies to the Ratiabil\ct claim
or only to the state law claim raised by Mr. Dugger. In any evens, dearboth in the
Fifth Circuit and elsewherthata plaintiff bringing a Rehabilitation Act claim against any entity
other than a federal agency is not requit@exhaust administrative remedieSeeTaylor v.

City of Shreveport798 F.3d 276, 2884 (5th Cir. 2015) (“Although a plaintiff must exhaust his

or her administrative remedies before purguin Rehabilitation Act claim against a federal

agency, it need not do so before suing a fedgrahtee.”). See alsd’rewitt v. U.S. Postal Serv.

662 F.2d 311, 314 (5th Cir. 1981); Camenisch v. Univ. of Tex., 616 F.2d 127, 135 (5th Cir.

1980),vacated on other grounds, 451 U.S. 390 (1981); Freed v. Consolidated Rail Corp., 201

F.3d 188, 194 (3d Cir. 2000); Brennanking, 139 F.3d 258, 268 n.12 (1st Cir. 1998); Tuck v.

HCA Health Servs. of Tenn., Inc., 7 F.3d 465, #20(6th Cir. 1993)Smith v. Barton, 914 F.2d
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1330 (9th Cir. 1990)N.M. Ass’n of Retarded Citizens v. State of N.M., 678 F.2d 847, 850 (10th

Cir. 1982);Kling v. Los Angeles Cty., 633 F.2d 876, 879 (9th Cir. 19&Unter v. Dist. of

Columbig 62 F. Supp. 2d 149 (D.D.C. 2014The exhaustion of remedies argument therefore
has no traction with regard to the Rehabilitation Act claifnd because SFA’s exhdimn
argumentis meritless, so iSSFA’s statute of limitations argument, which is based tha
exhaustion argument.

For these reasons, ti@ourt DENIES the defendant’snotion to dismisdMr. Dugger’s
Rehabilitation Act claim.

B. The Texas Labor Code Gim

SFA argues thathe Eleventh Amendment bars Mr. Dugger from prosecuting his Texas
Labor Code claim in federal courAs noted, itis well established that, absemt express waiver
or an abrogation of the state’s sovereign immunity by CongreSstamay not be sued ia
federal court. TheState of Texas has ngrovided aclear and unambiguousaiver of its
immunity from suit in a federal court with regardregaliationclaims undesection 451.001 of

the Texas Labor Codenor hasCongress abrogated tHstate’'s right under the Eleventh

® The TexasSupreme Courhas h&l that he State waivedits sovereign immunity for
retaliation claims broughin state courtunder section 451.001 of the Texas Labor Code
Kerrville State Hosp. v. Fernandez, 28 S.W.3d 1 (Tex. 200Dhe court reasonethat a
particular statutory provisiodesignating thestate agency as th@oper defendant for claims
under section 45.001 would ntrnakd] any sensaf immunity is notwaived.” Id. at 6. The
court’s reasoning however,does not provide a basis to concludhat the State waived its
immunity in federal court, athe provision €an be interpreted in a manner that does not require
a finding of waivet in federal cour—i.e., by interpretingthe provisionsimply to identifythe
proper defendant for suit e statecourt. Id.; seealsoSossamon v. Texas, 131 S. Ct. at 1658 (“a
State’s consent to suit in its own courts is not a waiver of its immunity from suifedeaal
court”); Perezv. Region 20 Educ. Serv. Ctr., 307 F.3d 318, 332 (5th Cir. 20@#)ng hat
although a “section of the Texas Labor C8ddd&ex Lab. Code Ann.8§8§ 21.002(8)(D),
21.002(14)(A), “des waive sovereign immunity foclaims brought underthe [Texas
Commission on Human Rights Act, Tex. Lab. Code A8 21.001-.556,in state coufi] . . .
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Amendment not to be so sued. For that reason, the action by Mr. Dugger, brought rala fede

court, must be dismissedseePerez v. Region 20 Educ. Serv. Ctr., 307 F.3d 318, 332 (5th Cir.

2002) Matrtinez v. Tex. Dep’t of Criminal Justic800 F.3d 567, 5736 (5th Cir. 2002]“Even

when a State consents to suit in its own courts . . . it may retain Eleventh Anmémchmeinity

from suit in federal court.”) (citin§Velch v. Dep’t of Highways & Pub. Tngp, 483 U.S. 468,

473-74 (1987) and other authoritiespottin v. Tex. Dep’t of Criminal Justi¢®&No. 1:13cv-710,

2014 WL 11498078, at *5 (E.D. Tex. Nov. 25, 2014).

For these reasons, the Court GRANIM® defendant’snotion to dismiss Mr. Dugger’s
Texas Labor Code claim.

II. The Motion for Summary Judgment

SFA also moves for summary judgment on both claims. Because the Court hasedismis
the Texas Labor Code claim, the Court will address only the portion of the summgmejud
motion that is directed to Mr. Dugger’s Rehabilitation Act claim.

In order to prove a violation of the Rehabilitation Actthe employment context, a
plaintiff must show (1) that hes “an individual with a disability”;(2) that he is‘otherwise
gualified’ for the position in question; (3) that he worked for a “program or activity reggivin
Federal financial assistance,” and (4) that he was discriminated agaiedy tspkeason of her

or his disability.” 'Washburn v. Harvey, 504 F.3d 505, 508 (5th @072 see alsoHale v.

King, 642 F.3d 492, 499 (5th Cir. 2011). In order to obtain compensatory damages, the plaintiff

is required to prove intentional discriminatioDelancPyle v. Victoria Cty., Tex., 302 F.3d 567,

574 (5th Cir. 2002). Discriminatiohy a public entity includes failing to make “reasonable

the cited section does not expressly waive sovereign immunifgdenal court.”) (internal
citations omitted)
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accommodations” to the disabled individual so that he can participate in the programsdprovide
by the public entity.See28 C.F.R. 8§ 35.130(b)(7).

Where, as here claim of disability discrimingon in employment is based at least in
part on a theory of failure to accommodate the plaintiff's disability, the plaintiét showby a
preponderance of the evidendg that hehada disability; (2) that the employer had notice of his
disability; (3) that he could perform the essential functions of the posiitm no more than a
reasonable accommodation by the emplpgad @) that the employer denied his request for a

reasonable accommodatioVashburn504 F.3d at 509; Feist val,. Dep't of Juste, Office of

the Atty. Gen., 730 F.3d 450, 452K{%Cir. 2013);Griffin v. United Parcel Serv., Inc., 661 F.3d

216, 222 (5th Cir. 2011)Jenkins v. Cleco Power, LLC, 487 F.3d 309, -3865(5th Cir. 2007);

Ward v. McDonald, 762 F.3d 24, 31 (D.C. C014)! An employer's obligation to

accommodate inot triggereduntil an employee requests an accommodatDitlard v. City of

Austin, Tex, 837 F.3d 557, 562 (5th Cir. 201®EOC v Chevron Phillips Chem. Co., LP, 570

F.3d 606, @4 (5th Cir. 2009). The plaintiff bears the burden of showing that he requested a

reasonable accommodation. Loulseged v. Akzo Nobel Inc., 178 F.3d 731, 736 n.4 (5th Cir.

1999);Burch v. CoceCola Co., 19 F.3d 305, 320 (5th Cir. 1997); Taylor v. Principal Fin. Grp.,

Inc., 93 F.3d 155, 164-65 (5th Cir. 1996).

" The Fifth Circuit has sometimesticulatedthose elements differently, but tbeurt has
been consistent with respect to the saibse of the elementslhus, for example, the court has at
times referred to the requirement to show that the employee is a “qualified iadiwdh a
disability,” seeFeist 730 F.3d at 452, while at other times it has stated that the employee must
show(1) that he has a disability and (2) that with or without reasonable accomomodatcan
perform the essential functions of the position in quesieeEEOC v. Gievron Phillips Chem.
Co. LP, 570 F.3d606, 614(5th Cir. 2009) There is no substantive differencetweenthe two
formulations.
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SFA’s argument directed to the Rehabilitation Act claintheg (1) Mr. Dugger did not
have a disability; (2) Mr. Dugger never notified SFA that he had a disability(3amdr. Dugger
never requested an accommodationtis disability.

A. Mr. Dugger’s Disability and Notification to SFA

SFA argues, Dkt. No. 34, at 12, that Mr. Dugger never notified SFA that he had a
disability and that none of his medical providers ever diagnosed him with a disabditthoke
reasonsaccording to SFA, his claim that he has a disability must fail.

1. No Diagnosis oDisability

For purposes of the Rehaltdtion Act, a disability is definedn pertinent partas “a
physical or mentaimpairment that substantially limitsne or moremajor life activites of such
individual.” See?29 U.S.C.8 705(20§B) (incorporating for purposes of section 504 of the
Rehabilitation Actthe definition of “disability’that applies to the BA, 42 U.S.C. § 12102).

Whether a person’s physil or mental condition substantially limits one or more major

life activities isa question of fact fothe jury. See e.qg, Barber v. Nabors Drilling U.S.A., Inc.

130 F.3d 702, 7075th Cir. 1997);Dutcher v. Ingalls Shiddg., 53 F.3d 723, 727 (5th Cir.

1995); Ekstrand v. SchDist. of Somerset 583 F.3d 972, 9757th Cir. 2@9); Doebele v.

Sprint/United Mymt. Co, 342 F.3d 1117, 1129 (10th Cir. 200Byady v. WalMart Stores, Ing.

531 F.3d 127, 1342d Cir. 2008);Gaglardov. Connaught Labs., Inc311 F.3d 565, 5693d

Cir. 2002);_Webner v. itan Distibution, Inc, 267 F.3d 828, 83@th Cir. 2001); Quint v. A.E.

Staley Mfg. Co., 172 F.3d 1, 13st Cir.1999).

Significantly, SFA does not argue thahe evidencas insufficient to support a finding
that Mr. Dugger’s back condition limits him in one or more major life activitiestead, SFA

argues thatnone of Dugger’s medical providers ever diagnosed him with a disgbditg that
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for that reason he has failed to peahathe has a disability. Dkt. No. 34, at 12. That argument

is unpersuasive. Physicians make medical diagnoses; in so doing, they aatedotimonto

make judgments as to whether the patient’s impairtiiemts one or more major life activities,”

and thus constitutes a disability. It is therefore not surprsargd not fatal to Mr. Dugger’'s
claim—that none of his physicians diagnosed him with a “disability.” The issuegbif@iCourt

is whether Mr. Dgger’s condition affects him in a manner that satisfies the statutory definition
of a disability and on that issue the Court concludes that the evidence proffered on summary
judgmentis sufficient to create a triable question of fact.

In particular, he eridence showthat Mr. Dugger suffers from back pain that lintie
scope of his activities in certain respects, such as lifting heavy loadtingeand walking for
extended periods of timeHis physicians diagnosed him with various conditions assaciaith
a herniated lumbar discBetween September and December of 2014, Mr. Duggéssicians
directed that, in light of his condition, he could return to work, but only with restrictiortss
activities.

A casefairly close on its facts to this ennsWebner v. Titan Distribution, Inc., 267 F.3d

828 (8th Cir. 2001). In that case, the plaintiff injured his back at work and wasdimithe
extent to which he could walk, stand for long periods of tiifteyeights, twist, and bendt the
waist Applying the definition of “disability” in section 12108he court ruled that “sitting,
standing, lifting, and reaching” are major life activitiesThe court further held thab be
substantially limitedn those major life activities, within the meaniafjsection 12102a person
“must be unable to perform a major life activity that the average person inregeopulation

can perform, or be significantly limited in the condition, manner, or duration under which the
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individual can perform that activity as compared to an average person in the gepetation.”
267 F.3d at 834.

The Webnercourt concluded that Mr. Webner had presented evidence that could have
allowed a rational jury to determine that his back injury “substantially limitecbongxe of his
major life activities’ id., and that the question whether ksndition constituted a disability
under the ADA was properly left to the jury. The same is true here: Mr. Dugggrésented
enough evidence that his back injury has resultedsabstantial limitationf one or more major
life activities to raise a disputed issue of material fact and avoid summary judgmibat issue.

2. Notification to SFA of Mr. Dugger’s Condition

There is also ample evidence to support Mr. Dugger’s assertion that hednSite of
his condition both initially and throughout the period in which he was seeking adlight
assignment.n his declaration, Mr. Duggeepresents that he provided SFA representatives with
updateson his condition every two weekdkt. No. 381, at 6, Plaintiff's Exh. 1. The record
also contains numerous reports submitted by Mr. Dugger’s physicians to SFAngmorthis
condition. The question whether Mr. Dugger adequately notified SFA that he had a disability
afaa question for gury, and the evidence on that issue is sufficieralmv a reasonable juryp
find that he did. Accordingly, summary judgment is not appropriate on that issue.

B. Mr. Dugger’s Request for an Accommodation

SFA nextcontends that Mr. Dugger never requested that SFA previdecommodation
for his disability and thatthe Court should grant summary judgment that ground as well
Again, the evidence is sufficient to create a factual issue as to whethBulyger requested an
accomnmodation. In his declaration, Mr. Dugger states that he requesteghtduty assignment.

Dkt. No. 381, at 6, Plaintiffs Exh. 1. And in fact Mr. Dugger was given a iy
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assignment between September 2 and September 4, 2014, which stronglyssihggese
wanted such an accommodation. Moreover, an email chain among SFA officialstemiSs 4

and September 5 indicates that the responsible officials were aware th&ulyfger was
unhappy when he was informed at the end of the day on Septembet Aig lightduty
assignment would be ending and that he should not come to work the next day. Dkt1Nat 38-
5255, Plaintiff's Exh. 9. Finally, the physicians’ reports from August through €ebember

of 2014 all stated that Mr. Dugger was clehte return to work with restrictions, but after the
expiration of his lightduty assignment on September 4, 2014, SFA took the position that he
would not be permitted to return to work until he was cleared for full service.

That evidence is sufficient tcreate a factual issue as to whether Mr. Dugger requested an
accommodation from SFA in tHerm of a lightduty assignment, at least until December 2014,
when Dr. Fults reported that Mr. Dugger would not be cleared to return to workwetren
restrictions. Summary judgment therefore is not appropriate on that issue.

In its reply brief, Dkt. No. 3%at 1-2, SFA argues for the first time that Mr. Dugger failed
to satisfy the requirements of SFAUritten policy for requesting an accommodatidor a
disability. That policy requires that a person seeking such an accommodation must (1) promptly
notify his immediate supervisor of his disabiliagnd (2) provide to the director of Human
Resourcewithin 14 daysa letter from an appropriate healtrear rehabilitation priessional
containing a diagnosig,prognosis, antian evaluation of the effect the impairmemill have on
the employee’s ability to perform the essential dudiesociated with the employegdssition,”
along with all documentatiorelevant to making a decision ab@uteasonable accommodation.

Dkt. No. 34-11, at 1-2, Defendant’s Exh. K.
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That arguments unconvincingfor three reasonsin the first place, th argument that
Mr. Dugger failed to comply with all of the requirememf SFA’s written policy on requesting

an accommodatiowas not raised in SFA's initial brief, so it is waivedore Wireles Licensing

S.AR.L. v. LG Elecs., Inc., No. 2:1ev-911, 2015 WL 5786501, at *5 (E.D. Tex. Sept. 30,

2015) (“The Court does notansider arguments raised for the first time in a reply brief.”)

TracBeam, LLC v. Apple, Inc., No. 6:4e¥-680, 2015 WL 5786449, at *2 (E.D. Tex. Sept. 29,

2015) (courts disregard new evidence or argument offered for the first tinfe ireply brief)

Flooring Sys., Inc. v. ChoyNo. 4:12cv-475,2013 WL 4674667, at *1 A.(E.D. Tex. Aug. 29,

2013) (“Arguments raised for the first time in a reply brief . . . are waivedfiles Bramwell

USA, LLC v. Weight Watchers Int'l, IncNo. 4:12cv-292,2013 WL 1797031, at *4 (E.D. Tex.

Mar. 27, 2013)same) Nearstar, Inc. v. WaggoneKo. 4:09cv-218,2011 WL 817374at *4

(E.D. Tex. Mar. 2, 2011jparty “is seeking summary judgment on a ground not raised in their

motion, presented instead for the first time in the reply brief, neither of vidisbrmissible”);

United States v. Jackson, 426 F.3d 301, 304 n.2 (5th Cir. 2005) (“arguments raitbedfiit
time in a reply brief are waived”).

Secondthere is evidence in the record tit. Dugger at least substantially complied
with the requirements of the SFA policy. The evidence shows that Mr. Dugger eafdnis
supervisors of his condition and that his physicians regularly reported to SFA, gpdates on
his condition and their diagnoses. SFA’s “Offer of Employment” issued to Mggé& on
August 29, 2014, acknowledged that the University had received medical informatioMfrom
Dugger’sphysician “outlining the restrictions under which [Mr. Dugger would be] able to return

to work.” Dkt. No. 345, Defendant’'s Exh. E. In addition, until December 2014 Mr. Dugger’s
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physicians continued to report regularly to SFA, stating that Mr. Dugmgd return to work,
albeit withcertain specifiedestrictions.

Third, the question of the adequacy of a request for an accommodation of a disability is a
federal issue The requirement imposed orparsonseeking an accommodatidor a disability
undersection 504 is for the person to providésafficiently direct and specific request” for an
accommodatiorsuch that the recipient of tlrequest will understand that an accommodation is

being sought Nathanson v. Med. College of Pa., 28d 1368, 13813d Cir. 1991) Wynne v.

Tufts Univ. Sch. bMedicing 976 F.2d 791, 795 (1st Cir. 1992).

In the employment context, the employee must provideeti@loyer with enough
information that the employer will know of both teenployee’sdisability andhis desre for an

accommodation.Ballard v. Rubin, 284 F.3d 957, 960 (8th Cir. 2Q0Raylor v. Phoenixville

Sch. Dist.184 F.3d 296, 313 (3d Cir. 1999) (“[T]he employer must know of both the disability
and the employee’s desire for accommodations fordisability.”). The requirement of notice,
simply put, is that “an employee has an obligation to state how the employ@cowymodate

him.” Clouatre v. Runyon, 82 F. App972, 973 (5th Cir. 2003)As explained by the district

court in Badwal v. Board of Trustees of tHaiversity ofthe District of Columbig 139 F.Supp.

3d 295, 313 (D.D.C. 2015), “While there is no requirement that an employee’s request for an
accommodation be in writing or invoke the magic words ‘reasonable accommoddti®n,’ t
reques must make clear that the elapee ‘wants assistance with his or her disability’ so that he
or she may retrn, or continue, to work{citations omitted).

While the employee’dailure to comply with a reasonabnd weltpublicized notice
procedure may bear on the adequacy of the employee’s notice, the question whethecehe noti

was adequatéor section 504 purposes not necessarily answered by the employee’s failure to
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follow all of the requirements of the employer’s notice policy to the letter. fattethat Mr.
Dugger may not have complied with all the componentsS&iA's policy for requesting an
accommodation is not, standing alone, enough to establish conclusively that he faitadd® pr
adequate notice to the university of his desire for an accommodation. Thus, the questiar w
Mr. Dugger gave SFA notice not only of his disability but also of his request for an
accommodation in the form of light-duty work is a disputed issue of fact for the jury.

In sum, the Court GRANTS SFA’s motion to dismiss Mr. Dugger’s claim under the
Texas Labor Code, but DENIESFA’'s motion to dismissMr. Dugger’s claim under the
Rehabilitation Act. The Court DENIES SFA’s motion for summary judgment on the
Rehabilitation Act claim.In light of the Court’s ruling othe motion todismiss Mr. Dugger’'s
claim under the Texas Labor Code, SFA’s motion for summary judgment on thatsctlemed
asMOOT.

IT IS SO ORDERED.

SIGNED this6th day of February2017.

Mf%ém\

WILLIAM C. BRYSON
UNITED STATES CIRCUIT JUDGE
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