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MEMORANDUM OPINION AND ORDER

On Septenber 23, 2016the Court held a hearing to determine the proper construction of
the disputed terms irsix patents The Court hasonsidered the partie€laim construction
briefing (Dkt. Nos.69, 78,196 and 83" and argumentsBased on the intrinsic and extrinsic
evidence, the Court construes the disputed terms in this Memorandum Opinion andS€eder.
Phillips v. AWH Corp.415 F.3d 1303 (Fed. Cir. 2009)¢va Pharm. USA, Inc. v. Sandoz,./nc

135 S. Ct. 831 (2015).

BACKGROUND AND THE ASSERTED PATENTS

Personalized Media Communicatiof$MC”) broughtmultiple actiors alleging patent
infringement. One action was brougtgainstApple, Inc. (“Apple”). Another action was brought
againstTop Victory Electronics (Taiwan) Co. Ltd., TPV Int'l (USA), Inc., Envision péerals,
Inc., Top Victory Electronics (Fujian) Co. Ltd., TPV Electronics (Fuji@y. Ltd., TPV
Technology Ltd., Hon Hai Precision Industry (Taiwan) Co., Ltd., Wistron Corp.,raMist
Infocomm Technology (Texas) Corp., Wistron Infocomm Technology (Americap.Cand
Vizio (collectively, “Vizio"). Thosetwo actions have been consolidated for-foi& purposes.
Further, the claim constructidermsin those two actions has dresepaated into two phases.
This Court has already issued an Opinion and Order on the Phase I“Rhase 1 Order’}
Resolution of the Phase 2 terms is provided in@p#ion and Order. Apple is not a participant

in the Phase 2 dispute. A third actisas brought against Samsung Electronics America, Inc.

! The docket numbers referenced herein generally reference the docket numBase iNo.
2:15¢v-01754JRGRSP. However, the Vizio briefing (Dkt. No. 196) is fr@@ase No2:15¢cv-
01366JRGRSP (Lead).

> The Phase 1 Order is found in Case No. 2-81366JRGRSP (Lead).
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and Samsung Electronics Co., Ltd. (collectively “Samsundf). addition to the Phase 2
disputes, this order addresses the Samsung ataiom constructiorisputes.

This Opinion and Ordeincludes the construction of terms foundsix patents U.S.
PatentNos. 7,747,217 (217 Patent”)7,752,649 (*'2,64%atent), 7,752,650 (650 Patent”),
7,856,649 (6,649 Patent”), 8,675,775 (*775 Patent”), and 8,711,885 (*'885 Patent”)
(collectively, “theAssertedPatents”). The 2,649 Patentis also asserted against thpple. The
'2,649 Patentclaim terms that overlap both actions are included in the Phase 1 construction.
Some disputed terms addressed herein relate to both the Saansluvigio actions, some relate
to only the Samsung action and some relate to only the Vizio action.

The AssertedPatents are part of patent family which has extensive prosecution and
litigation history, including multiple prior litigations, reexaminatiomsd IPRs The Asserted
Patents were originally filed in May and June 1995 and are part of a chain of caahnuat
applications filed from U.S. Patent 4,965,825 (“the '825 Patent). The '825 Fsseatl from an
application filed in 1987. The '825 Patent was a continuatigoart applicationof another
application first filed in 1981 (now U.S. Patent No. 4,698)49

The disputed termsalfi into 33 term groupingsA discussion of the technology of the

Asserted Patenis found in the Phase 1 Order.

LEGAL PRINCIPLES

“It is a ‘bedrock principle’ of patent law that ‘the claims of a patent definentrention
to which the patentee is entitled the right to excludehillips v. AWH Corp.415 F.3d 1303,

1312 (Fed. Cir. 2005) (en banc) (quotingova/Pure Wter Inc. v. Safari Water Filtration Sys.,

? Vizio and Samsung are collectively referred to as “Defendants.”
* For citations to the 1981 specification the parties cite to the '490 Patent. Famsitatithe
1987 specification, citation is generally made to the 217 Patent.
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Inc.,, 381 F.3d 1111, 1115 (Fed. Cir. 2004)). To determine the meaning of the claims, courts start
by considering the intrinsic evidendd. at 1313;C.R. Bard, Inc. v. U.S. Surgical Cor388
F.3d 858, 861 (Fed. Cir. 2008Bell Atl. Network Servs., Inc. v. Covad Commc’ns Group, Inc.
262 F.3d 1258, 1267 (Fed. Cir. 2001). The intrinsic evidence includes the claims themselves, the
specification, and the prosecution histdphillips, 415 F.3d at 1314.R. Bard, le., 388 F.3d at
861. The general rilesubject to certain specific exceptions discusagd—is that each claim
term is construed according to its ordinary and accustomed meaning as understoocoby one
ordinary skill in the art at the time of the invemtim the context of the patefhillips, 415 F.3d
at 1312-13; Alloc, Inc. v. Int'l Trade Comm’n342 F.3d 1361, 1368 (Fed. Cir. 2008gure
Networks, LLC v. CSR PLC/71 F.3d 1336, 1347 (Fed. Cir. 2014) (“There is a heavy
presumption that claim terms carry their accustomed meaning in the relevant comenuingy
relevant time.”) (vacated on other grounds).

“The claim construction inquiry. .begins and ends in all cases with the actual words of
the claim.”Renishaw PLC v. Marposs Societa’ per Azid%8 F.3d 1243, 1248 (Fed. Cir. 1998).
“[ln all aspects of claim construction, ‘the name of the game is the clakpfle Inc. v.
Motorola, Inc, 757 F.3d 1286, 1298 (Fed. Cir. 2014) (quotimge Hiniker Co, 150 F.3d 1362,
1369 (Fed. Cir. 1998)). Firsa term’s context in the asserted claim can be instrudvdips,
415 F.3d at 1314. Other asserted or unasserted claims can also aid in determiniaigntbe cl
meaning, because claim terms are typically used consistently throudt®upatent.id.
Differences among the claim terms can also assist in understanding a term’sgnidaiiior
example, when a dependent claim adds a limitation to an independent claim, iumquebat

the independent claim does not include the limitationat 1314-15.



“[C]laims ‘must be read in view of the specification, of which they are a”pdd.
(quotingMarkman v. Westview Instruments, |62 F.3d 967, 979 (Fed. Cir. 1995) (en banc)).
“[T]he specification ‘is always highly relevant to the claim constructinalysis. Usually, it is
dispositive; it is the single best guide to the meaning of a disputed tédm(¢uotingVitronics
Corp. v. Conceptronic, Inc90 F.3d 1576, 1582 (Fed. Cir. 199@)gleflex, Inc. v. Ficosa N. Am.
Corp, 299 F.3d 1313, 1325 (Fed. Cir. 2002). But, “[a]lthough the specification may aid the
court in interpreting the meaning of disputed claim language, particular embaosliaeh
examples appearing in the specification will not generally be read into thesladomark
Commc'ns, Inc. v. Harris Corpl56 F.3d 1182, 1187 (Fed. Cir. 1998) (quotdgnstant v.
Advanced MicreDevices, Ing.848 F.2d 1560, 1571 (Fed. Cir. 1988&ge also Phillips415
F.3d at 1323. “[I]t is improper to read limitations from a preferred embodimentlaksan the
specificatior—even if it is the only embodimestinto the claims absent a clear indication in the
intrinsic record that the patentee intended the claims to be so limiiet€lFlarsheim Co. v.
Medrad, Inc, 358 F.3d 898, 913 (Fed. Cir. 2004).

The prosecution history is another tool to supply the proper context for claim
construction because, like the specification, the prosecution history provides evitleoaetioe
U.S. Patent and Trademark Office (“PTO”) and the inventor understood thé. pditifiips, 415
F.3d at 1317. However, “because the prosecution history represents an ongoing negotiation
between the PTO and the applicant, rather than the final product of that negptiatften lacks
the clarity of the specification and thus isslasseful for claim construction purposefd” at
1318; see also Athletic Alternatives, Inc. v. Prince M3 F.3d 1573, 1580 (Fed. Cir. 1996)

(ambiguous prosecution history may be “unhelpful as an interpretive resource”)



Although extrinsic evidence caalso be useful, it is “less significant than the intrinsic
record in determining the legally operative meaning of claim languaBhillips, 415 F.3d at
1317 (quotingC.R. Bard, Inc.388 F.3d at 862). Technical dictionaries and treatises may help a
cout understand the underlying technology and the manner in which one skilled in thehart mig
use claim terms, but technical dictionaries and treatises may provide defirtitagnare too
broad or may not be indicative of how the term is used in the paderst 1318. Similarly,
expert testimony may aid a court in understanding the underlying technology anuidieig
the particular meaning of a term in the pertinent field, but an expert's conclusaupported
assertions as to a term’s definition ametirely unhelpful to a courtd. Generally, extrinsic
evidence is “less reliable than the patent and its prosecution history in detgriminv to read
claim terms.”ld. The Supreme Court recently explained the role of extrinsic evidence in claim
construction:

In some cases, however, the district court will need to look beyond the patent’s

intrinsic evidence and to consult extrinsic evidence in order to understand, for

example, the background science or the meaning of a term in the relevant art

during the relevant time perio&ee, e.g., Seymour v. Osbqrb& Wall. 516, 546

(1871) (a patent may be “so interspersed with technical terms and termshat art t

the testimony of scientific witnesses is indispensable to a correct undergtah

its meaning”).In cases where those subsidiary facts are in dispute, courts will

need to make subsidiary factual findings about that extrinsic evidence. These are

the “evidentiary underpinnings” of claim construction that we discussed in

Markman and this subsidiary fadinding must be reviewed for clear error on
appeal.

Teva Pharm. USA, Inc. v. Sandoz, JA&5 S. Ct. 831, 841 (2015).
A. Departing from the Ordinary Meaning of a Claim Term
There are “only two exceptions to [the] general rule” that claim terms are construed
according to their plain and ordinary meaning: “1) when a patentee sets out @&dedind acts

as his own lexicographer, or 2) when the patentee disavows the full stdpe claim term



either in the specification or during prosecutidrGolden Bridge Tech., Inc. v. Apple Ing58
F.3d 1362, 1365 (Fed. Cir. 2014) (quotifigorner v. Sony Computer Entm’t Am. L1869 F.3d
1362, 1365 (Fed. Cir. 20128pe also GE Lighting Solutions, LLC v. AgiLight, Iit50 F.3d
1304, 1309 (Fed. Cir. 2014)T]he specification and prosecution history only compel departure
from the plain meaning in two instances: lexicography and disavowal.”). The standa
finding lexicography odisavowal are “exacting GE Lighting Solutions750 F.3d at 1309.

To act as his own lexicographer, the patentee must “clearly set fodfingion of the
disputed claim term,” and “clearly express an intent to define the tédm(§juoting Thorne,
669 F.3d at 1365)see alsoRenishaw 158 F.3d at 1249. The patentee’s lexicography must
appear “with reasonable clarity, deliberateness, and precistenishaw158 F.3d at 1249

To disavow or disclaim the full scope of a claim term, the patentee’s staiem the
specification or prosecution history must amount to a “clear and unmistakable” sur€mdlis
Corp. v. Boston Sci. Corps61 F.3d 1319, 1329 (Fed. Cir. 20089e also Thorne669 F.3d at
1366 (“The patentee may demonstrate intent to deviate from the ordinary and accustomed
meaning of a claim term by including in the specification expressions of siaexelusion or
restriction, representing a clear disavowal of claim scope.”). “Where an apglis@atements
are amenable to multiple reasonable interpretations, they cannot be deemedandear
unmistakable.”3M Innovative Props. Co. v. Tredegar Corjg25 F.3d 1315, 1326 (Fed. Cir.

2013).

> Some cases have characterized other principles of claim construction as “exteptites

general rule, such as the statutory requirement that a fpeesfsinction term is construed to
cover the corresponding structure disclosed in the specific@®m. e.g.CCS Fitness, Inc. v.
Brunswick Corp.288 F.3d 1359, 1367 (Fed. Cir. 2002).
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B. Definiteness Under 35 U.S.C. § 112, 1 2 (pA&A) / § 112(b) (AIA)°

Patent claims must particularly point out and distinctly claim the subject mattededgar
as the invention. 35 U.S.C. § 112, { 2. A claim, when viewed in light of the intrinsic evidence,
must “inform those skilled in the art about the scope of the invention with reasoaehiatyg.”
Nauilus Inc. v. Biosig Instruments, Ind34 S. Ct. 2120, 2129 (2014). If it does not, the claim
fails 8 112, 1 2 and is therefore invalid as indefiideat 2124. Whether a claim is indefinite is
determined from the perspective of one of ordinary skill in the art as of teahemapplication
for the patent was filedd. at 2130. As it is a challenge to the validity of a patent, the failure of
any claim in sit to comply with 8 112 must be shown by clear and convincing evid&hca.
2130 n.10. “[ljndefiniteness is a question of law and in effect part of claim construafIns,
Inc. v. Lawson Software, In@00 F.3d 509, 517 (Fed. Cir. 2012).

When a tem of degree is used in a claim, “the court must determine whether the patent
provides some standard for measuring that degiesig Instruments, Inc. v. Nautilus, Inc.
783 F.3d 1374, 1378 (Fed. Cir. 2015) (quotation marks omitted). Likewise, whdieatise
term is used in a claim, “the court must determine whether the patent’s specifsgjalies
some standard for measuring the scope of the [teDatdmize, LLC v. Plumtree Software, Inc.
417 F.3d 1342, 1351 (Fed. Cir. 200&gcord Interval Licensing LLC v. AOL, Inc766 F.3d

1364, 1371 (Fed. Cir. 2014) (citifi@atamize 417 F.3d at 1351).

AGREED TERMS

The parties agreet the following constructions the Joint Claim Construction Chart

with regard to terms in dispute amongst PMC, Vizio and Samsung.

® Because the application resulting in the patent was filed before September 16, 2012, the
effective date of the AIA, the Court refers to the-pté version of § 112.
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Term

Agreed Construction Between PMC
and Vizio and Between PMC and Samsung

processor

(2,649 Patent claims 1, 26, 27, 28, 29, 39, 4
49, 50, 62, 64, 67, 78, 85, 92, 93, 94, and 97
'650 Patent claims 1, 18, 32; '6,649 Patent
claim 9; '775 Patent claims 2 and 11; '885
Patent claims 1, 9 and 23)

a device that performs operations according
instructions

81

7-

Preambles of 2,649 Patent claims 78, '6,64
Patent claim 9, '885 Patent claims9] ,and
105, '650 Patent claims 1 and 18, '775 Pate
clams 2 and 11

The preamble is limitind.

Nt

inputting logic

(6,649 Patent claim 9)

This term does not require construction beyc
its plain and ordinary meaning.

embedded signalls

(’885 Patent claim J1

signals that are enclosed within or made an
integral part of a transmission

embedded data [on said information
transmission]

(885 Patent clain®)

data that is enclosed within or made an inte(
part of said information transmission

(Dkt. No. 85at 1, 22-24; Dkt. No. 91 at 2-3.)

PMC and Vizioagreedto the following constructions; the Joint Claim Construction

Chartwith regard to terms in dispute amongst PMC and Vizio only.

Term

Agreed ConstructionAs
Between PMC and Vizio

inputting logicinto said processor or compute

(6,649 Patentlaim 9

This term does not require construction beyc
its plain and ordinary meaning.

generates information based on said secong
medium based on said identifying content of
said second medium

(217 Patent claim 38)

This term does not require construction beyc
its plain and ordinary meaning.

broadcast [transmission]

(775 Patent claind; 885 Patent claims 1, 10

an overthe-air transmission from one locatior
to multiple locations

’ The parties’ final joint claim construction chart further provides the pasigeedstatements
as to why each particular preamble is limiting. (Dkt. No. 85 at 22-24.)
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105 and 106)

cablecast [transmission]

(775 Patent @dim 5; '885Patent claims 111,

a transmission over hasgie from one
location to multiple locations

105 and 106)

(Dkt. No. 212 at 7-9.)

PMC and Samsung agretalthe following constructions the Joint Claim Construction

Chartwith regard to terms in dispuganongst PMC and Samsung only.

Term

Agreed Construction As
Between PMC andSamsung

programming [noun]

(2,649 Patent claims 1, 39, 48, 49, 63, 67, 1
92, and 93, '6,649 Patent claims 9 and 10, '}
Patent claim 13)

(noun) everything that is transmitted
electronically to entertain, instruct, or inform
8ncluding television, radio, broadcast, print,
['8d computer programming as well as
combined medium programming

digital video signals

video signals encoded as discrete numerica
values instead of aanalog representation

(2,649 Patent claim 62, '650 Patent claim 1¢

(Dkt. No. 85at34, 44.)

Several terms were not presented in the partiesl claim construction charts but were

noted in the claim construction briefing to be agresms:

Term

Construction

setting a visible background color at some o
all of said memory

(650 Patent claim 4)

no construction necessary

(Agreed between PMC, Samsung and Vizio

(Dkt. No. 69 at 27-28; Dkt. 78 at 24; Dkt. 196

at 19)

D

mass mediunprogramming

(885 Patent claims 9 and 14)

everything that is transmitted electronically t
entertain, instruct or inform, including
television, radio, broadcast print, and compy
programming as well as combined medium
programming, designed for multiplecipients

(Agreed between PMC and Vizio)
(Dkt. No. 69 at 37; Dkt. No. 196 at 25)

ter

whereby the decoder is capable of decoding

no construction necessary

1
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and transferring, based on the control signal
(Agreed between PMC and Vizio)
('775 Patent claim 2) (Dkt. No. 69 at 42; Dkt. 196 at 29)

DISPUTED TERMS

1. “processor instruction[s]’ ('217 Patent claims 1 and 38, '775 Patent claim 18)

PMC Vizio & Samsung Defendants
Commands or program codes that are No construction necessary. If construction i
executed by, or enabling informatitmat necessary: Commands that are executed by a
instructs, grocessor to perforrmperations. | processor to perform operations.

The central dispute is that, in addition to commarRidC asserts that the term also
encompasses information that instructs a processor to perform an operatidme(peocessor is
preconfigured to respond to some information

Positions of the Parties

PMC contends that the term also includes a procéisabrs preconfigured to perform an
operation, needing only an “instruction” to begin doing so. PMC points to: “Microcomputer,
205,is preprogrammed to respond in a predetermined fashion to instruction signals embedded in
the ‘Wall Street Week’ programmg transmission.” '490 Patent #2-44. PMC objects to
Defendants constuction as not encompassing tlisenario. PMC contends that Defendants
argue that “instruction signals” and “processor instructions” are disBhMC contends that the
Defendants distinction excluds signals that trigger the execution of commands by the
processor. (Dkt. No. 83 at 1.) PMC contends that the specification does not make such a fi
distinction and points to the statement: “the microcotap at each subscriber station.is

preprogrammed . . . to operate in a predetermined fashion or fashions in respandenitiad
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instructions.” '217 Patent 13:2. PMC contends that only its construction includes instructions
that may cause a processor to perform preprogrammed operations. (Dkt. No. 83 at 1.)

Vizio contends that there is no support for “program codes” or “enabling information” as
used by PMC. Vizio contends that “enabling information” is not used in the specificatd
that the citation provided by PMC contradid®viC’s assertion. More particularly, Vizio
contends that the specification at '490 Patest4244 teaches that the processor is
preprogrammed with “processor instructions” that are executed by the proicessgponse to
“instruction signals.” (Dkt. No. 196 at 1.)

Samsung contends the term is well known in the art. Samsung contends thatliess
what “program codes” are anthus,PMC adds uncertainty to the construction. Samsung also
objects to PMC'’s inclusion of instructions that trigger execution of commands mcespor.
Samsung contends that the passages cited by PMC indicasgti@scantrigger the execution
of instructions at the processor, but do not equate “instruction signals” with “pvocess
instructions.” Samsung contends that PM€lies ona circular notion that an instruction to
process instructions is included in “processor instructions.” (Dkt. No. 78 at 1-2.)

As to “program code,” PMC points to: “The term ‘signal unit’ hereinafter meses
complete gnal instruction or information message unit. Examples of signal units are a unique
code identifying a programing unit, or a unique purchase order number identifgipgoper use
of a programing unit, or a general instruction identifying whether a amugg unit is to be
retransmitted immediately or recorded for delayed trassion.” '490 Patent 2:64-3:3.

The partieslid not arguehis term at the oral hearing.
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Analysis

The specification describes an example in which instruction signals arelgudoia
microcomputer to activatepreprogrammed functionality: “Microcomputer, 205s
preprogrammed to respond in a predetermined fashion to instruction signals embeduaed in t
‘Wall Street Week’ programming transmission.” 490 Patefit4244. Further, though not
mentioning “instruction signalsglsewherethe specification describes the microcomputer being
preprogrammed to evaluate “initial instructions” and operate in accordatitehe initial
instructions: the microcomputer at each subscriber stafiocluding microcomputer, 205) is
preprogrammed (1) to evaluate particular initial instructions in each distines sdrreceived
input instructions to ascertain how to process the information of said series amag2)dte in
a predetermined fasmaor fashions in response to said initial instructibi&sl7 Patent 13: 2~ It
is clear from the specification that instructions may therefore merely acpuvgpeogrammed
functionality. Defendants never affirmatively state that they contend thiestraction excludes
such embodiments. However, implicitly Defendants appear to take such a poghien.
construction issue should be resolv8de O2 Micro Int’l Ltd. v. Beyond Innovation Tech.,Co.
521 F.3d 1351, 1362 (Fed. Cir. 2008he specification makes clear that the instructimay be
signals that activatpreprogrammed functionality of the processor. '490 Patent 3142217
Patent 1912-44. PMC’s use of “program codes” does not, howewadd clarity and only
interjeds ambiguity. The specificain use of “signals” is clear.

The Court construes “processor instruction[s]” to mean “@mmands orsignalsthat

are executed by, or instruct, a processor to perform operations.
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2. Programming Terms

programming [verb] ('6,649 Patent claim 9, '650 Patent claims 1, 18, and 32, '2,649
Patent claims 2, 3, 11, 26, 37, 41 and 42)

PMC Vizio & Samsung Defendants

[verb] Supplying or loading information or | [verb] Providing a sequence of operating
instructions that are used to activate, enablginstructions.
or perform a processirfgnctionality.

programmable [control] processor[s] ('885 Patent claim 102)

PMC Vizio & Samsung Defendants
This term does not require construction [Control] processors that can be provided
beyond its plain andrdinary meaning. with a sequence of operating instructions.

The partiesprimarily dispute whether programmingcludes*loading information” to
“activate¢’ or “enable” preprogrammed operations or is limited to the use of operating
instructions.

Positions of the Parties

PMC contends that the term includes both providing a device with executable instructions
and a second scenario in which the term also include “loading information” todtaCtor
“enable” preprogrammed operations. (Dkt. No. 69 at 2.) PMC points to: “[b]y preysnogng
subscriber station apparatus with information for processing length token informtte
present invention enables said apparatus to determine the particular irdarbigti. . .” 217
Patent 32:5-8.

As to “programmable [control] processor[s],” PMC notes that it sought to include
“instructions” in PMC’s Phase 1 proposed construction for “processor.” PMC notesh¢hat t
Court’s Phase 1 preliminary construction rejected “instructions.” PMC contbatdsssuming
the Court maintains such a position, the only issue presented relates to what iarnhg ok

“programmable.” PMC contends this is the same issue as presented above fdr. RIViG
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contends that astated for that term, the issue is whether the term is limited to providing
executable code to the processor or whether the term further encompasses a secood scenar
instructing a processor to operate on preprogrammed instructions. (Dkt. No. 69 at 25.)

Vizio contends that during prosecution of the related U.S. Patent No. 7,783,252 (“the
'252 Patent”), PMC argued that “programming” can be defined as “a sequence eaf cod
instructions that can be inserted into a mechanism (as a computer).” (Dkt. 198 EX1A at
Vizio contends that PMC relied on this definition to argue that prior art did not disclose a
“programmable device” because it lacked the “ability to be ‘programmed’ withoded
instructions.” (d.) As to PMC'’s citation to '217 Patent 3235 Vizio contends that PMC
conflates “programming” operating instructions with “processing” informatiomioVeontends
that PMC'’s construction would broadly include, for example, inputting numbers into espooc
to enable multiplication of those numbers. (Dkt. No. 196 at 3.)

Samsung contends that PMC shifts focus from the meaning of “programminié to t
capability of what is being programmed. Samsung contends that the impatdhegassage at
'217 Patent 3248 is its disclosure of providing a sequence oéraging instructions to the
apparatus. Samsung contends that PMC’s argument of a second scenariate actenable
processing is merely a hook for additional functionality that PMC attenoptgdft into a
straightforward term. (Dkt. No. 78 at 3.) Samsung further points to the '6,649 Rlatémtory.
Samsung contends that during prosecutio@applicants stated that the use of “programming” is
“consistent with normal / usual usage” and cited to a Webster’s dictioefintion. Samsung

reprints he argument:
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And the noun form of “program™, which includes the word “programming” in its

definition, is:

“program or programme ... # ... 1 ... : a public notice 2 a : a brief usu,
printed outline of the order to be follewed, of the feature or features to be
presented, and the persons participating (as in a public exercise,
performance, or entertainment) b : the performance of a program; esp : a
performance broadcast on radio or television 3 : a plan or system under
which action may be taken toward a goal 4 : CURRICULUM 5:
PROSPECTUS, SYLLABUS 6 a : aplan for the programming of a
mechanism {as a computer) b : a sequence of coded instructions that can
be inserted into a mechanism (as a computer) or that is part of an organism
7 : matter for programmed instruction™

The verb form of “programming” is defined with the verb form of “program™ and
is:

“program also programme v -grammed or -gramed; -gramming or -
graming 1 a :lo arrange or furnish a program of or for : BILL b : to
enter in a program 2 @ to work out a sequence of operations to be
performed by (a mechamism) ; provide with a program 3 : to insert a
program for (a particular action) into or as if into a mechanism™

Applicants assert that these definitions are entirely consistent with Applicants’

present and parent application. For example, the *81 disclosure describes a well known

Dkt. No. 78 Ex.A 10/10/2000 Amendment at 119amsung contends that this also conforms to
other dictionary evidence. (Dkt. No. 78 at 3-4.)

Samsung contends that “programmable [control] processor[s]” presentantbessale.
Samsung contends that it construes “programmable” consistent with the propearctiomstor
“programming.”

In reply, PMC contends that only its construction encompasses the second scenario of
providing instructions to the processor to invoke preprogrammed functionalities. e\&hds
that the portion of the file history cited by Samsung was referencing the nosionvef
“programming.” (Dkt. No. 83 at-2.) PMC contends that PMC never suggested that the cited
definitions controlled the verb construction. PMC contethds Vizio’s file history suffers from
the same deficiency. PMC contends that the citation does not define the agkatpming’

because the claim then at issue, claim 3, used the words “programming” and “pragiamm
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device” separately.ld. at 2). PMCfurther contends thatn any eventthis portion of the file
history is notadisavowal because it dealt with a reference (Leventer) in which switchesedre us
to select transmission protocols. PMC contends that in proseatitioerely stated that Lewer
did not allow “programming” of any type because it merely involved a switch ta@tsele
transmission protocols. (Dkt. No. 83 at 2.)

The parties did not argue these terms at the oral hearing.
Analysis

The Court findDefendantsarguments to be more persuasive. As to PMC’s contention
that a second scenario needs to cover sending signals to activate preprogrammhiag o
processor, it is the preprogramming which is “prograngthnot the signal that activateke
programming. Spefcally, PMC points to the activation of preprogrammed functionality in the
specification and states that it is the act of activating the preprogramming thagranpming.
However, the specification makes clear there is “preprogramming.” '217 tP22&r8. The
subsequent activation of that programming is not described in the specification rasnpnoty,
rather it is the programming ahead of time (“preprogramming”) that is thegonagng step. It
is clear through the use of the term “preprogrammintgélf, that the “preprogramming” is the
programming stepThe act of poviding subsequenactivation signalsto activate what has
already been programmed is not “programming.” Moreover, the specification cortfmtins
prosecution history regardirige adinary meaning of the term. In particular, PM@ls history
statements support Defendants’ position ahé dictionary evidencecited by PMC in
prosecutionsupports Defendants’ positions. (Dkt. No. 198 Ex. A at 21; Dkt. No. 78 Ex. A at
119.) FurtherPMC'’s construction is so broad as it would cover the prior art Levesference

which PMC contended in prosecution, amalv still contendsdid not allow “programming’ of
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any type.” (Dkt. No. 83 at 2$pecifically, a switch such as in Leventer may besaered to
provide a signal (information) to activate a desired processing functionality.

The Court construes programming [verb] to mean “providing a sequenceof
operating instructions.” The Court construes “programmable [control] processor[§” to
mean “[control] processors that can be provided with asequence of operating

instructions.”

3. media/ medium ("217 Patent claims 1, 30, 31, and 38)

PMC Vizio & Samsung Defendants

Forms of electronically transmitted Channel[s] of communication, such as radic
programming, such as audio, video, graphicselevision, broadcast print, twternet.
text, and/or computer presentations.

The parties dispute whether digital television is a single media or two media.

Positions of the Parties

PMC contends there are dvdisputes: (1) the general meaning of the term and (2) what
examples should be included in the construction. PMC contends that the specification makes
clear the medium is a “form of electronically transmitted programming;” “[t{lh@osta so
automated maytransmit any form of electronically transmitted programming, including
television, radio, print, data, and combined medium programming...” ('217 Patent -B®):52
and “[tlhe programming so displayed (or outputted) may be any form of electhpnical
transmited programmingincluding television, radio, print, data, and combined medium
programming and may be received via any electronic transmission meaias.at’01:4447).

PMC contends that nothing in the specification limits “media” to “channels.” Ritber
contends that even Defendants’ examples of “mediadi@, television, broadcast print, or

Internet) are not channels, but rather consistent with PMC’s definition.
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PMC contends that Defendants rely on a BPAI citation of a dictionary definition of
“medium” as a “channel of communication.” PMC contends that the BPAI wandeuath the
issue of how to distinguish “medium” from a “signal.” PMC further contends that Bl B
recognized that in the context of the claims, “medium” was not only a chasiel
communication, but that “medium is the picture and sound information carried by theidalevis
signal or the caption information.” (Dkt. No. 69 Ex. 8 (2009 BPAI Decision) at 24.)

PMC contends that its listed examples of “media” aresistent with thespecification
and the Court’s preliminary constructions in the Phase 1 hearing. PMC requetit tGaturt
amend the list to make clear tHatomputer programs” are also forms of media. PMC contends
that the Background of Invention makes clear that cotnweal “broadcast” media may be
combined with “the capacity of computers to process and output user specific inbornaaitil
the “new media that result from such combinations are caltadbined’ media.” ‘217 Patent
1:5565. PMC notes that the specifican then states that “stations so automated may transmit
any form of electronically transmitted programming, including telemisradio, print data and
combined medium programming.” '2 Patentl67:52-55.

Vizio contends that the term is limited by the file history. Vizio points to PMC’s
argument to the Board that:

...”medium” and “media” which connote a channel of communications.

Accordingly, the ‘content’ of a medium should be interpreted to mean the

subsance, gist, meaning or significance of a channel of communications.

(Dkt. No. 196 Ex. F, Appeal Br at 323.) The Board then defined a medium as a “channel of
communicatioh “such as radio, television, newspaper, book or Internet.” (Dkt. No. 196 Ex. N,
Appeal Decision at 23.) Vizio also contends that its construction conforms to thee Mbti

Allowance which stated “medivma channel of communication such as radio, television,
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newspaper, book or Internet.” (Dkt. No. 196 Ex. B Notice of Allowance at 2.) Vizio contends
that PMC'’s construction of “media” would allow PMC to argue that conveditiefevision is a
“multimedia presentation” because it is composed of both audio and video. Vizio statks that
specification makes clear that television is a simgl@annel used to communicate a single
medium presentatioreven though it contains both audio and video:

This method provides techniques whereby, automaticsithgle channel, single

medium presentations, be they televisign radio, or other electronic

transmissions, may be recorded, coordinated in time with other programing

previously transmitted and recorded, or processed in other fashions.
'490 patent 3:51-56 (emphasis added). Vizio contends that PMC cannot cite a single embodiment
for the broad proposdn that “audio” and “video” each comprise a single medium. Vizio states
that the 490 specification describes combining television and radio-283;&elevision and
broadcast print (20:138) and television and data (18:88). As to PMC pointing to the
following sentence in the Patent Office’s Appeal Decision for support: “theumed the
picture and sound information carried by the television signal or the caption itifmrh&izio
contends this sentence is more correctly read to say that tetewvigich contains picture and
sound informationis but a single medium. Vizio contends that, regardless, this sentence cannot
contradict PMC’sunambiguous definition that the Board explicitly adopted (in the same
Decision) and that the Examiner relied ogo award the claims.

Samsung contends th&MC attempts to insert “forms of electronically transmitted
programming” into the construction, but PMC fails to draw any correlation, from thesiotr
record or otherwise, between “media/medium” and “frmf electronically transmitted
programming.” Samsung asserts th&MC’s reliance on the preliminary consttion of

“multimedia signals” in Phase One (“signals that include information for multipl@sfarf

media...”) is misguidedthat refers to a differentoacept, from a different claim from a patent
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not asserted her&amsung contends thdwettraveling signal within a medium and the medium
itself are whdly separate notions and that the signals described merely include information for
media—this cannot ba definitional statement about what constitutes a meddamsung also
objects toPMC insering “computerpresentations” into the constructiddamsung contendbat

such languagés not pat of the Phasd preliminary congruction of “multimedia signafsand

that “computer presentation” is not mentionednahere in theatent specificatior(Dkt. No. 78
at45.)

Samsung also points to tapplicantsfile history statement:

Given the express use of the term “content” in the specification Lo refer to the information
viewed by a user, the logical choice for the definition of “content” in this context is “substance,”
“gist,” “meaning” or “significance.” Accordingly, “content” is properly construed 1o mean
“substance,” “gist,” “meaning” or “significance” in contrast to “form” or “structure.” This
definition is in accord with the use of the term “content™ with the terms “medium” and “media”

which connote a channel of communications. Accordingly, the “content” of a medium should bel

(Dkt. No. 78 Ex. C (03/07/2005 Appeal Bijeit 32 (annotation addeyiSamsuag further points

to the Notice of Allowance:

3. Claims 2, 5, 6, 8-10, 15-18, 20, 21, 23-27, 29, 33, 34, 36-42, 67, 69-71,
73-76, 78,79, 81, 82, 84, 85, 87, 89-91, 93-97, 99-102, 105 and 106 are allowed.
In regard to said claims the prior art of record fails to teach or suggest the
respective claim limitations when considered as a whole and when read in light of
the following interpretations disclosed by the Board of Patent Appeals and
Interferences in the 1/13/09 decision:

= medium — a channel of communication such as radio, television,

newspaper, book or Internet (p. 23)]

(Dkt. No. 78 Ex. D at 2 (annotation added).)
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In reply, PMC contends that the Defendants rely on out of context statements by the
BPAI and the Examiner regarding a different dispute. PMC contends that Daferfidih to
rebut that the BPAI recognized that a medium is not merely a channel,Hautthed “picture and
sound information” carried by a channel. PMC contends that this conforms that “mediens’
to theform of electronically transmitted progrankt. No. 83 at 15.)

At the oral hearing, it became clear that the parties’ dispute centered uethendiygital
television is a single media or two media: a separate video media and a sephoateeglia.
PMC acknowledged that conventional analog teiewi of the 1980s is a single media. (Dkt. No.
237at63-65) However, PMC contends that modern television is two media. In particular, PMC
contendghat the packetized communication transmission techniques of digital televisitin resu
in two media becaus audio information in the television transmission stream is contained in
audio data packets and video information in the television transmission streamaigeobiim
separate video data packetd. at64-69)

Defendants contested PMC'’s distinction between analog and digital televi‘ams.
Defendants contend that both streams are a single nigeliandants contend that in analog
television the sound and video were similarly transmitted as separate inforroatnbined into
the television stream, though not as separate packets but rather separdiféerdnt carrier
frequencies. Ifl. at 72-73.) Defendants contend that in all cas#se specification describes
television as a single media. Defendants askattthe patent was about combining two separate
media, not dissecting a television signal into two components and calling those tponeons
two separate mediadd()

Analysis

PMC contends that digital television transmission streams contain infonmattitwo
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types, audio and video information. FurtheMC contends that this information is separated in
the televisionsignal. However, the same can be said for traditional analog television. Enhat on
separates the information via data packets and the other separaitef®rthation via carrier
frequencies is a distinction that is niotentifiedas being relevanh the patent with regard to the
meaning of “media.”

The intrinsic record is clear that television is a single medi{ifinis method provides
techniques whereby, automatically, single channel, single medium presentatiortbgybe
television, radio, or other electronic transmissions, may be recorded, coordmai®e with
other programing previously transmitted and recorded, or processed in other fashions.” '490
patent at 3:556. Further, television was clearly a single type of programming: “[tHtess so
automated may transmit any form of electronically transmitted programming, imglud
television, radio, print, data and combined medium programming.” '217 Patent H8/:Fhis
also conforms to the examples in the specification. The Wall Street Weekarprogrg
transmission was not described as a multimedia program because it was a tesgymsibwith
audio and video, but rather was désed asmultimedia programming because a television
signal was combined with separate computer generated grapbed490 Patent 19:368; '217
Patent 11:285:14,Figuresl, 1A, 1B and 1C. Similarly, the Julia Childs television program is
not describe@s two media merely because the television program has audio and visual. Rather,
it is the separate coordination of print media with the television media thatcsbees '490
Patent 20:12-68.

Moreover, the '217 Patemspecificationis explicitly clearthat “television” may include
digital television transmissions: “...portions of the television picture that arered by locally

generated overlays (which in digital television transmissions can inflaches of transmitted
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video that are "frozen" afteeception in fashions well known in the art)” (217 Pat286:22-

26), “digital video and audio television transmissions” (‘217 Patb#:57-58 and “[i]n
example #7, the program originating studio that originates the ‘Wall Street \Wap&mission
transnits a television signal that consists ofaalled ‘digital video’ and ‘digital audio,” well
known in the art” ("217 Paterit49:47-50. PMC has not pointed to any intrinsic record citation
that makes clear thads used in the specificatigitelevision” was meant to be limited to analog
television. Rather, when viewed in its entire context the specification is tbisattelevision”
may include analog or digital televisio®®MC argued at the hearing that the specification notes
that combining televisiomwith a radio simulcast is combined programming. However, PMC
misses the point that it is not the audio that is a part of the television signal streamedyua rath
separate audio stream from another media, in this case fdudie, as described in the '490
specification the multiple media is obtained by combining television with something else,
television and radio, television and broadcast @t television and data. '490 Patent 13%
20:11-38 and 18:43-68.

The file history further supports Defendants’ contention that the audio and visuahtcont
of a television signal is but one media. More particularly, the Boarttl PMCs statements in
the appeal passagested by Defendantabove,make clear that television is viewed as a single
media. Also, in additional passagethe Boardreferencedelevision programming asa single
medium The '217 Patent Board decision statédhere the second medium is a broadcast
television,” “where the second medium is the television program” and “both a tetegiregram
medium (“first medium”) and ...” (Dkt. No. 69 Ex. 8 at 67, 68 and 71 (Jan. 13 2009 BPAI
Decision).) Further, even a passage that PMC citedrom the '217 Patent Board decision

supports the proposition that televisisma single mediumrlhe passage states thdh& medium
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is the picture and sound information carried by the television signal or thencagformation”
(Id. at24.) Here the Board clearly states that the “pictuned sound information”(emphasis
added)carried by the television is a shiem. The television signalself is not treated as
multimedia.

The Court construes “media’ / “medium” to mean “forms of electronically
transmitted programming, such as audio, video, graphics, and/or texttelevision

programing (including its video and audio components) is a single form of media.”

4. subset of [a/said] plurality of signals ("217 Patent claim 38)

PMC Vizio Defendants Samsung Defendants
Portion of [a/the]arger set | Defendants contend the Cou| No constructiomecessary.
of signals. should construe the longer

phrase “receives a subset of ja
plurality of signals.”

To the extena construction is
required for the shortgrhrase
here, Defendants propose:
Less than the full set of the
plurality of signals.

The parties dispute whetharsubset mudte “less than” the full set.

Positions of the Parties

PMC contends that the surrounding language of claim 38 makes the limitation‘alear:
receiver that receives a subset of a plurality of signals from an external sourceiid.subset
of said plurality of signals comprises a plurality of said plurality of $sghaPMC contends that
the clear claim language does not limit the term to “less than the full set,” but cailyer
requires the subset include more than one signal from the given set of signals (gy‘plusaid
plurality of signals”). (Dkt. No. 69 at 5.) PMC contends that the claim language doeschate

the plurality of signals being just two signals and the subset being equal thigtais.s PMC
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contends that Vizio’s construction reads out the possibility of the subsetdmpiayto theset.

PMC contends that its construction is consistent with the dictionary definitied loyt Vizio:

(1) “a set (as of data) that is itself an element of a larger set” and (2) hammtcal set each of
whose elements is also an element of a given @&kf. No. 69 at 6 (quoting Webster’'s Third
New International Dictionary (198)l) PMC contends that the dictionary definition does not
exclude a subset from being equal to a given set. PMC contends, in set theotgught in
middle school mathematidhat subset A of set B is less than or equal to B. PMC contends that a
simple Google search confirms this. (Dkt. No. 83 at 3.) PMC contends if the plofadignals

is ten signals, then the subset may be two to ten signals. PMC contends thaithascah to

set theory to require otherwiséd.j

Vizio contends that PMC clearly intends toeirret the term tod“less than or equal
to.” Vizio states that PMC argues that whenever a microcomputer receivasldypbf signals
then the microcomuter also receives a subset of the plurality of signals because the subset can
equal the full set. Vizio contends that PMC’s construction renders “subset” mlessin(Dkt.

No. 196 at 5 (citindMerck & Co.,Inc. v. Teva Pharm. USA, In395 F.3d 1364, 1372 (Fed. Cir.
2005) (“A claim construction thajives meaning to all the terms of the claim is preferred over
one that does not do s@))Vizio contends that the limitation is important because it was added
by an Examiner’s amendmenid.((citing Dkt. 196 Ex. B at 17).)

Samsung contends that PMC imprdpeaallows the subset to be the same as the set.
Samsung contends that PMC uses the term “portion” in PMC’s construction. Samsung contends
that “portion” does not generally mean the whole thing. (Dkt. No. 787at Bamsung contends
that the Webster's dictionary recites “an element of a larger set,” whichadmt$r PMC.

Samsung contends that the term “subset” is not highly technical and does not need ioonstruct
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The parties did not argue this termlag pral hearing.
Analysis

PMC contends that the term means “less than or equal to,” yet PMC’s own cioistruc
contradicts inclusion of “equals to.” In particular, PMC’s construction refesefiaeger set,”
and as such PMC itself states that the plyraiit signals is “larger” than the subs&hough
PMC may be correct that the strict definition in mathematical set theory may irfcloohe or
all,” the context of the claims and the specification is more impo$aat.millips, 415 F.3d at
1317. Thdanguageof the claim (“said subset of said plurality of signals comprises a plurality of
said plurality of signals”) implies the subset is not all of the plurality of sighaseover, the
relationship of the claim elements requires the subset of cl8irto 310t include all of the
plurality of signals. In particular, claim 38 recites (1) “receivasilaset of a plurality of signals,”
(2) “said plurality of signals includes a first medium and a second medium,” and (3)efwher
said second medium is not included in said subset of said plurality of signals.” Thusjrthe cla
language explicitly rejects PMC's interpretation of “some or &liither, “subset” is not utilized
in the specification and PMC has not identified any teaching in the speoifieatwhich the
plurality of signals includes a second medium and pwation” of the plurality of signalsloes
not include the second medium, yet the “portion” somehow inclatlesf the plurality of
signals.

The Court construes “subsebf [a/said] plurality of signals” to mean*less than all of

another set of signals.”

5. timing of communicating [television programming] ('2,649 Patent claim 1)

PMC Vizio Defendants Samsung Defendants

This term does not require | No constructiomecessary. Synchronization of the
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construction beyond its plai receiver station operations
and ordinary meaning. To andprogmamming

the extent @onstruction is trangnissions

necessary, PMC proposes:
Timing of passing
information from one device
or component to another
device or component.

The primary dispute is whethétiming” is limited to synchronizing with a receiver
station.

Positions of the Parties

PMC cites to the context within claimaf the receiver station “controlling the timing of
communicating television programming in accordance with said message striedM@.”
contends that the claim ot limited to synchronization of the receiver station, which is just one
example in the specifitan. (Dkt. No. 69 at 7.) PMC notes that the specification merely states
that the signals “can” synchronize the operation. '217 Pateri57:§doting that signals “occur
at precise times in programming and can synchronize the operation of receivaratparatus
to the timing of programming transmissionsAMC contends, though, that the clamerely
states timing “in accordance with said message stream,” specifying that the doaimgrcan
be based on the nature of the signals embedded in the nmgcaramsmission. (Dkt. No. 69 at 7.)
PMC contends that the manner of controlling the “timing” is not limited to “syncraboi?
becausgelsewhere, the specification states that “timing, and location of embedphedssinay
vary.” '217 Patent 7:448. PMC further states that “communicating” is not limited to
interactions between the receiver station and the programming tramsisjsbecause the
specification discloses “authorized subscribers” and “subscriber statidnat”7:43-46.

Vizio contendgthat if construedSamsung’s construction should be used. (Dkt. No. 196

at6.)
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Samsungcontends that the claim states that the timing is “in accordance with said
message stream” received at the receiver station and the specification disclosdse that t
emledded signals (i.ethe message stream) can be used to “synchronize the operation of
receiver station apparatus to the timing of the programming transmissions.”"d&i P.55-57.

The parties did not argue this term at the oral hearing.

Analysis

Samsug seeks to limit the term to an embodiment within the specification. However,
Samsung has not pointed to any disavowal or disclaimer supporting such dmigatington
Indus., Inc. v. Bridgeport Fittings, Inc632 F.3d 1246, 1254 (Fed. Cir. 2011) ({Eh where a
patent describes only a single embodiment claims will not be read restrictivegs uhke
patentee has demonstrated a clear intention to limit the claim scope ustsyol@xpressions
of manifest exclusion or restriction (citation omitteg. Moreover, the claim merely states
“controlling the timing of communicating television programming in accordance with sa
message streamSamsung is correct that the specification states that embedded signdlse(i.e.
message stream) can be usedsynthronize the operation of receiver station apparatus to the
timing of the programming transmissions.” However, Samsung is seeking to add anaddit
limitation as to what the message stream is used for. The claim limitation merelyg¢iguoiing
the communication with the message stream, it does not provide the additional requiteahent t
the message stream is used for synchronizalibns, synchronization of the receiver station
operations and programming transmissions is not required by this term.

The Court finds that “timing of communicating [television programming]” has its

plain and ordinary meaning.
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6. variable formats (6,649 Patent claim 9)

PMC Vizio & Samsung Defendants

This term does not require construction Changing format that is not a set, proper
beyond its plain andrdinary meaning. Tthe | format.

extent aconstruction is necessary, PMC
proposes:

Arrangements or structures of data that can be
changed oadapted.

The parties dispute whethéne formatsmust changeor be caphle of change and
whetherthefile history definas theterm tonot be d'set, proper format.

Positions of the Parties

PMC contends that the term does neédto be construed, consistent with this Court not
construing similar “varying” terms at issueRMC v. Motorola, Ing.No. 2:08cv-70-CE, Dkt. 271
at 34-35 (E.D. Tex. Sept. 30, 2011). PMC objects to Defendants’ construction for two reasons.

First, PMC contendBefendantstonstruction requires the format to change even though the
term says “variable,” which signifies a capacity to chafddC contends that varying and variable
are thustwo different concepts. Further, PMC contends that the specification uses both terms
separately, indicating they have different meanings: signals being “placdéoin the
transmissions, in locations that are unvarying and unvariable.” '490 Patent£:3AMC
contends the claim makes clear the formats are variable and when varyirgy atteast two of
locations, timing lengths, and schemes must vary. PMC contends that Deferatesftsrir this
language intoVvarying the formats.

Second, PMC objects to Defendaniaclusion of “set, proper format” from the
prosecution history. PMC contends that Samsung’s reference to a 1997 Amendmenthwas wit
reference to defining “television signaling scheme” not “variable forindtsirther as to “set,
proper,” PMC contends that “set” appears nowhere in the citations provided by DedeAdant
to “proper,” PMC contends that, in prosecution, PM&s merely distinguishing the Zawels
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reference by noting Zawels’ own words in which transmissions were in “propeats.” PMC
contends that it is clear that PMC was not unequivocally suggesting that Zeaselsof art
(“proper format”) was something definitional. (Dkt. No. 83 at 5.) PMC further contentls tha
elsewhere in the same prosecution passage, the applicants stated that Zawels cagsible of
varying formats as disclosed in the present invention.” (Dkt. No. 196 Ex. C (Feb. 17, 1998
Amendment) at 66.)

Vizio contends that the clai requires “variable formats including at least two varying
locations, varying timing lengths and varying encryption schemes.” Vizio conteaicishus, the
format must varyand not merely have the capability to change. (Dkt. No. 196 at 6.) Vizio
contendsthat “proper” comes from the file history where PMC distinguished a pricgignal
that was “not transmitted in varying formats, [but] is transmitted only in theéprtormat.”

(Id. (quoting Dkt. No. 196 Ex. C (Feb. 17, 1998 Amendment) at 66).)

Samsung contends that its construction flows from the intrinsic record. Samsung
contends that the applicants defined “variable formats” as “varying locatiomsg and lengths,
including variable encryption schemes.” (Dkt. No. 78 Ex. G (July 28, 1997 Amendment) at 40.)
Samsungalso contends thatthe 1981 specificatiorwas critical of signals placed within
transmissions in locations that dnenvarying and unvariable.” (Dkt. No. 78 at 9 (citing '490
Patent 2:51-54).) Samsung also cites to the 1998 Amendment that used the term “proper.”

The parties did not argue this term at the oral hearing.

Analysis
The claim term is clearly “variable” not “varying.The context of the terjras used in

the claim may provide substantiglidance as to the term’s meaniRgillips, 415 F.3d at 1314.
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Here the context of the surrounding claim language makes clear that the termecedlito
programming the station to have the capability to process variable foffpaigramming said
progmammable receiver station with multiple signal processing schemes to processotele
programming signals encoded in variable formats in accordance with said mulgpéé s
processing schemes, said variable formats including at least two of véogaigns, varying
timing lengthsand varying encryption scheme#s to the fle history, a clear disclaimdras not
been shownand PMC provides the better interpretation of the passages in quégefmega
Eng. v. Raytek Corp334 F.3d 1314, 1324 (Fed. Cir. 2003) (“As a basic principle of claim
interpretation, prosecution disclaimer promotes the public notice function of the imntrins
evidence and protects the public’s reliance on definitive statements made durewyons’)

The Court construes “variable formats’ to mean “formats that can be changed or

adapted”

7. varying locations ('6,649 Patent claim 9)

PMC Vizio & Samsung Defendants

This term does not require construction Changes in the place where a television
beyond its plain and ordinary meaning. To | programming signal can be found within a
the extent aonstruction isiecessary, PMC | transmission.

proposes:

Changing order, placement,location

The focus of the parties’ dispute is on PMC'’s inclusion of “order.”

Positions of the Parties

PMC notes that thiBistrict previou$y construed the identical term, “varying locations,”
to have its plain and ordinary meaniMC v. Motorola, Ing.No. 2:08cv-70-CE, Dkt. 271 at 35
(E.D. Tex. Sept. 30, 201T)eferred to by the parties as thehostarOrder) PMC contends thah
PMC v. Motorola the Court did not limit “location” to where a “television programming signal” is
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within a transmission but generalfgund that “location” referred to “some part or portion of a
television transmissioh Id. PMC points to the specification statement that the signals “may
appear in various and varying locations . . . they may appear on one line in the vidao gforti
the transmission, or on a portion of one line, or on more than one line . . ..” '490 Pate2.4:17
PMC contends that this passage teaches that varying a location indiatgsng the order of
the signal, rather than simply its placement “within a transmission.”

Vizio objects to PMC'’s inclusion of varying the “order” within the meanihgarying
the “location.” Vizio contends that the specification teaches that thedoaatvaried by moving
the signalsamong lines of a frame490 Patent 4:1722. Vizio contends these are changes in the
location within a transmission. Vizio contends that there is no support for the proposition tha
merely changing the order of signals is considered to be varying locatians.cdgntends this
also conformgo thecharacterization of the prior art in the specification where it was stated that
the prior at only transmitted signals “placed, within the transmissions, in locations that are
unvarying and unvariable.” '49Patent 2:5454. Vizio contends this is consistent wRMC v.
Motorola which found that a “location” is “some part or portion of a televigransmission.”

Samsung contends that there ist@aching, intrinsic or extrinsic, that one of skill in the art
would interpret “locations” to have the construction advanced by PMC. Samsung conténds tha
Defendantsconstruction is in conformance with constructiolPMC v. Motorola.Samsung further
notes that the specification describes a signal as “one faletisappearance of a signal embedded
at one time in one location on a transmission.” '490 Patent 3:3-5.

The parties did not argue this teainthe oral hearing.

Analysis
The claim term is “location.PMC has pointed to no evidence that equates the order of a

signal in a transmission to the locatidrhe specification passage PMC cites to ('490 Patent
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4:1720) does not mention “order” and provides no teaching that merely varying the order
inherently varies the locatio/ signal that may have a varying ordsmpared to other signals
but is in the same location has not been varied in location, only varied in order. PMC has not
pointed to intring evidence that redefines thcatiori’ to further include théorder of the
signal. Defendants’ positionsn effect conformto the rationale in th@MC v. Motorolaorder.
PMC v. Motorola, Ing.No. 2:08ev-70-CE, Dkt. 271 at 35 (E.D. Tex. Sept. 30, 2011).

The Court construes “varying locations” to mean “dtanges in the place where a

television programming signal can be found within a transmissiof.

8. varying timing lengths (6,649 Patent claim 9)

PMC Vizio & Samsung Defendants

Changing amount of time requiredttansmit | Indefinite
information

Defendants aatend the term is notised in the specification and is ngasonably
definite.

Positions of the Parties

PMC contends that term is common term and has a comme@mse meaning
corresponding to PMC’s construction. PMC contends thatPi€ v. Motorolaconstruction
found that “varying the pattern of timing” to have its plain and ordinary meaRM@. v. Motorola,
Inc., No. 2:08cv-70-CE, Dkt. 271 at 35 (E.D. Tex. Sept. 32011). PMC contends that the
specification equates “length of time” with “timing length:”

Following the transmission of each message, for a particular interval @mniom

SPAM information is transmitted that is causes any processing at amgtagpat

the apparatus version of message. Said interval is the length of time required for

the slowest apparatus of said apparatus version to receive said messadahee

operating system instructions and information of said message, and commence
operating under control of said instructions and information.
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'217 Patent 273:11-19.

PMC further contends that simple semantics shows that “varying timing lengthsisme
“changing lengths of time.” PMC states that Vizio’s expert (Dr. Reader) stodelthe meaning
of “varying length of time.” (Dkt. No. 19@3 at 1180.) PMC contends that “varying timing
lengths” is merely another way of saying “varying length of time.”

Vizio notes that the term iIRMC v. Motorolawas a different term‘yarying the pattern of
timing”), thus presumably having a different meaning than the term in dispute here. Viaadnt
“varying the timing lengths” has no meaning in the art nor in the intrinsic recordaamis out that
PMC did not identify any intrinsic evidence to support PMC’s position. (Dkt. No. 196 #®iZio
notes that the specification does reference “varying lengths” and “varymggil but the
specification does not reference “varying timing lengths.” Vizio contendsPiC construes the
term to mean “lengths of timePut Vizio contends these are different words. Vizio notes that the
specification does reference “time interval,” which may be synonymous“igitgth of time,” but
that the claim did not use “time interval.” Vizio contends that this reinforces tmainttilength”
means something different than “length” or “interval of timéd’)(

Vizio further points to PMC’s infringement contentiotist accusé€l) packets which have
“variable amounts of time to transmand receive,” and (2) encoded video access tinis have
“varying timing length that camlepend on the bitate, and whether the biate is constant or
variable.” (Dkt. No. 196Ex. D (6’649 infringement contentions) at 11.) Vizio further points to
PMC'’s contentionsas also reading onthe MPEG2 standard whichallows for some packets of
“variable lengths.(Id. at 12) Vizio contends that PMC’s interpretations inclualkength of time, a
transmission rateand a packet lengtHurther reveahg the uncertain scope of therm. Vizio
contends that @erson of ordinary skill would not be able to determine which, if any, is the correct
interpretation. (Dkt. No. 196 at(8iting Reader Decht §164.)

35



Samsung contends that the term is not a term of artretdPMC offers no specification
support. Samsungontends that there is no frame of reference as to whether théstezfarencing
the length or size of the signal or referencing the length of time. Further, Samsung coraeiids th
referencing the length of timé is not clear if the term is referencing the time to transmit one signal
verse another or referencing a shorter verse longer program that is being transmitted. (DkatNo. 78
10.)

At the oral hearing, Defendants pointed to '6,649 Patent claim 12 which recites:

said television signaling scheme defining the programming and information content

in said variable formats including varying locations in said television program
material, timing, lengths and encryption schemes;

transferring said one or more instruct signfrom said transmitter station to said

transmitter; and

transmitting said television program material and said one or more instruct signals

from said transmitter station to said one or more receiver stations wherein
said one or more instruct signals aféective to implement said television
signaling scheme..
Defendants,in particulay contend that by recitingvarying locations in said television program
material, timing, lengths and encryption schehtles claim highlights that “timing” and “lengthdre
different. (Dkt. No. 23At58.)
Analysis:

The term itself and the specification give guidance that the term relates emgjtle bf
time. The specification describes time intervals that may change and states#eaintervals
are lengths of tim.’217 Patent 2731-19.Further, signals are described in the specification as
transmitted for “predetermined time intervals.” 490 Patent 9441 As acknowledged by
Vizio’'s expert, a construction of “changing the amount of time” would make sens$e if t
disputed term was “varying length [of time]....” (Dkt. No. 128 at 1180.) The Court finds that

in context “varying timing lengths” has the same meaning Vizio’s expert prescribes tyrfga

lengths of time.” In context of the intrinsic record and thanellanguage itselithe term is
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reasonably certainVizio contends that the infringement contentions raise doubts as to the terms
meaning. As presented, those contentions raise questions as to infringement, but dogeot cha
the Court’s construction As to Defendants’ citation to claim 1®hich recites both a format'’s
timing and length features, this does not establish that a feature of the timinglmatim®length
of the time. A format may have a lengthhile the timing of a format may also have a time
length.

The Court construes “varying timing lengths” to mean “changing amount of time

required to transmit information. ”

9. code / code portion ('775 Patent claim 2, 3, 6, 11, 12, and 13)

PMC Vizio Defendants Samsung Defendants

(code) Digitallyencoded
information.

(code portion)

Digitally encoded
information that is a part of
a larger information
transmission.

(code) One or more
instructions.

(code portion) Part of a
program instructiorset.

“Code” is not presenh any
asserted claim.

(code portion) Part of a
program instructiorset.

The parties dispute whether “code” must incltidstructions’”

Positions of the Parties

PMC objects to Defendants’ attempts to limit “code” to progiastructions. PMC

contends that its construction is consistent with the claim language:

receiving an information transmission containing a code portion;
receiving a control signal,
receiving the code portion of said information transmissiontearsferrimy it to

the detector;

detecting data in said received and tfarred code portion and passisgid data
to said processor;
processing said detected and passed dafmaduce said at least some saiid

video image;
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775 Patent claim 11. Further, PMC points to claim 21 which depends from claim 11 and states:
“wherein said receiver station receives at least omeptete video image in a signaansmitted
from a remote station,” and

detecting at least oneomputer program instruction isaid signal transmitted

from said remote station;
storing said detected at least one comppitegram instruction; and subsequently
processing data detected in said code portion to prodig®o in
accordance with said at least ammputer program instructions.
775 Patent claim 21.

PMC contends that Defendants seek to equate different terms in the claims
“computer program instructions” and “code portion.” PMC contends that Defendartterfurt
seek to incorporate the “computer program instructions” of dependent claim 21 imoldla
where the term does not appear. (Dkt. No. 69 at 11.)

PMC contends that its construction is consistent with the claims and the spieaifica
PMC notes the claims recite “code portion of saifbrimation transmission” which includes
“‘data” that is detected and processed. PMC points to the specificafipn:ttie present
invention, the embedded signals contain digital information that may include addresses of
specific receiver apparatus contrdli®y the signals and instructions that identify particular
functions the signals cause addressed apparatus to perform” (217 Patei3)7:88d
“[e]xamples of signal words are a string of one or more digital data liteded together on a
single line ofvideo or sequentially in audiofd, at 8:2830). PMC contends that its construction
is consistent with the specification that “code” refers to “digital information” whayinclude,
but is not limited tpinstructions.

As to the Phase fireliminary castructionthat “downloadable code” is “one or more

instructions received in a transmission from a remote source,” PMC contendssthaflowed
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from the different claims at issue in Phase 1 in which the “downloadable coded s&s the
“basis” for “cortrolling a decryptor....” PMC contends that the claims at issue here are not
drafted in a manner relating to “instructions” and instead the claims amebr¢Bkt. No. 69 at

13)

Vizio contends that “code portion” is only discussed in the specification in the context of
instructions causing processors to operate or instructions executed byact$sen SPAM
controller, 205C, commences executing the code portion of saiddoahdcode instructions”

(217 Patent 54:4819) and “[t]hen the codg@ottion of said loagrun-andcode instructions cause
SPAM-controller, 205C, to operate in fashion that differs from the fashion of said first
message”ifl. at73:4142). Vizio contends that claim 21 does not provide claim differentiation
because unlike “coputer program instruction,” the “code portions” described in the
specification can be executed by specialized controllers in the receivers, such s SPA
controller 205C and controller 39J. (Dkt. No. 196 at 10 (citing Ratéent 52:189, 88:47-52).)

Vizio contends that PMC’s construction attempts to circumvent the Court's Phase 1
preliminary construction of “downloadable code” which is part of an “encryptedadigit
information transmission” in the Phase 1 '635 Patent claim 33. Vizio contends thabfdviC
no evidence why “code portion,” which is similarly part of an “information trassiom,”
should be construed differentlyd ()

Samsung objects that PMC attempts to broaden “code portion” to encompass any digital
“information,” yet the claims specifadly distinguish “code portion” from the rest of the
transmission.Samsung contends PMC’s construction renders such distinction meaningless.
Samsung contends that the specification references “code portion” as part ofjranpr

instruction set. (Dkt. No. 78 at 11 (citing ‘217 Patent 8&31(“said loadrun-andcode
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instructions cause control processor, 39J, to commence executing the code portion of said
instructions”) 217 Patent 54:487 (“Then SPAMcontroller, 205C, commences executing the
code portion 6 said loadrun-andcode instructions....”); '217 Patent 54:46, 73:4142).)
Samsung further notes that during prosecution PMC identified a section of the "&fh Pat
entitled “Transmitting and Receiving Program Instruction Sets” as pr@vidritten desaption

of the claims.Id. at 11-12.)

Samsung contends that PMC'’s specification citations do not relate to “code portion” at
all. As to claim 21, Samsung also notes that claim 21 is limited to “computer program
instructions.” Further, Samsung notes tha&pehdent claim 19 recites a “first processor
instruction” that resides in the “code portion,” making clear thatcode portion is part of a
program instruction set.

As to cependent claim 19, PMC statdsat this merely demonstrates that the “code
portion” would contain “data” and the “first processor instructioAt’the oral hearing, PMC
emphasized its concern that Defendardsnstruction would exclude a code portion from
including data. (Dkt. No237 at 110-114) Defendants responded that instructiomsy contain
data within the instruction and that Defendants’ construction did not prohibit data from being
contained in the instructiond at116.)

Analysis

As discussed in the Phase 1 claim construction ofclaide” can have varying meanings.
Just as with regard to “downloadable code” in the Phase 1 dispute, here in context of the
specification, “code portion” is used in context of program instructions. As noted by &€
portion may also include “data” ansl not limited to just instructiong hus,as described in the

specification instructions may include data. '217 Patent 222826 However, in context of the
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specification description# is the inclusion of the instructions which makke portion a €ode
portion.” See’217 Patent 54:48-67, 73:41-42, 88:47-52.
The Court construes “code” to mean “one or more instructions. The Court

construes “code portion” to mean “part of aninstruction set.”

10.an expandedand contracted code portion (775 Patent claims 2, 6, and 11)

PMC Vizio Defendants Samsung Defendants
Longer [and shorteigode Indefinite (an expanded . . . code
portion. portion) A code portion that

changes in volume from
smallerto larger.

(a contracted code parh) A
codeportion that changes in
volume from larger to
smaller.

Samsung contends the term requiresd@eportion to change. Vizieontends theerm is
indefinite. PMC contends that the term relates to the code length.

Positions of the Parties

PMC points to the specification statements of: (1) “a SPAM message cogtakpane
to-full-field-search execution segment information” causing “decoders, 203, to commence
detecting digital information in every frame of its received video informatiom fitee first
detectable portion of line of said frame to the last detectable portion of thenkagif lsaid
frame” and (2) “a SPAM message containing restom@naliocationsearch execution segment
information” causing “line receivers, 33, to commence a@tg digital information in the
normal transmission location of every frame of its received video information.” '21ehtP

236:2944, 236:6067, 237:2330. PMC also contends that its construction is in accord with the
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plain and ordinary meaning of “expded” as “longer” and “contracted” as “shorter,” as the
applicants explained in distinguishing the claim over the prior art:

The Office Action confuses Zaboklicki’'s decoding (from Webster’'s Dictionary,
la: to convert, e.g., as a coded message, into imé&lifprm; b: to recognize and
interpret, e.g., an electronic signal; 2: decipher,) with expanding (a: tougpe
unfold; b: to increase the extent, number, volume, or scope of : enlarge,) and
contracting (a: limit, restrict, ...c: to draw together: corncen; d: to reduce to
smaller size by or as if by squeezing or forcing together).

(Dkt. No. 69 Ex. 17 (July 22, 1997 Amendment) at 26.)

PMC contends that Samsung cites the inventors’ July 22, 1997 Response to Office
Action. PMC contends that there, the inventors amended then claim 20, dependent ornthen cla
17, to recite:

The method of claim 17, further comprising the step of programming said

receiver station selectively to receive at ldagt [or more] specific code portions,

a first of saidat leasttwo [or more] code portions having a greater signal volume

being an expanded code portion, a secorat ¢dastwo [or more] code portions
having a lesser signal volume being a contracted code portion.

(Id. at 5 (underlines and brackets in originaPMC contends that the use of “greater signal
volume” and a “lesser signal volume” supports PMC'’s construction.

As to Samsung’s construction, PMC contends that “expanded” and “contracted” are
adjectives to describe “code portion.” PMC contends that Samstingsithe term as a verb (“a
code portion that changes”). Further, PMC contends that Samsung acknowledges shatgSa
construction would render claims 2, 11 and 23 as being directed to the same embodiment
(“volume™). However, PMC contends that only claim 23 specifies “volume.”

Vizio contends that the intrinsic record does not provide an objective reference
framework for what constitutes “an expanded code portion” and “a contracted ctide.po
Vizio states that the terms do not indicate whether “a contracted code postigdrter than

some typical code portion, shorter than “an expanded code portion,” or shorter than that sam
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code portion once was. (Dkt. No. 196 at 11 (citing Reader Decl. at \Vadp)notes that '775
Patent @im 23recites “a greater signablume beirg an expanded code portion” and “a lesser
signal volume being contracted codportion.” But Vizio contends that claim 23 provides no
objective reference framework to determine whahstitutes objectively certain scopes of
“lesser” and “greater.”

Vizio further states thathe intrinsic record also fails to provide guidance as to a
measuring unit for this ternvV.izio states thathtere is no guidance as to whether “expanded” and
“contracted” refer to the length of each cqa@tion, the amount of information in each code
portion, the duration of the transmission faraale portion as measured by time, or how the code
portion is expanded and contracted, @tt. (citing ReademDecl. at 11 34, 42, 54, 62, 69).) Vizio
states thathte numerous distinct posslhies regarding the uncertain measuring units makes the
scope of “arexpanded [and a contracted] code portion” indefinite to a pefsamioary skill in
the art. (Dkt. No. 196 at 12 (citirigterval Licensing LLC v. AOL, Inc766 F.3d 1364, 13701
(Fed. Cir. 2014)“It is not enough . . to identify ‘'some standard for measuring the scope of the
phrase’. . . the claims “must provide objective boundaries for those of skill in the art.”)).)

Vizio contends that PMC misreads the portion of the specification which disdhsses
“expandto-full-field search execution segment information.” 217 Patent 236429Vizio
contends that this discussion refers to an expanded search for informatiba “code portion”
that is expanded. Similarly, Vizio contendmtthe specification discusses the “resumoemat
locationsearch execution segment information” with reference to a search locatiomanchde
portion that is contracted.

As to PMC'’s dictionary definitions it submitted during prosecution, Vizio contemats t

these definitions still lack an objective frame of reference or unit of measutetéamine
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whether there has been an “increase [in the] extent, number or volume” that cmstitut
“expanded” or a “reduc tion] to smaller size” that constitutes “contractdd.”

Vizio also contendsPMC'’s construction idncorrect because the prosecution history
requires the claim tbave one code portion that is both expanded and contracted, instead of two
code portions. Vizio states that in prosecutPklC argued:

that SethSmith does not describe a code portion to be expanded and contracted,

because¢he page number (i.e., the alleged code portion) is not both expanded and

contracted at SetBmith’s transmitter station. With respect@taims 52, 53and

79, whichexpressly recited thigmitation, the Examiner agreed, withdrawitige

rejections to these Claims.

(Dkt. No. 196Ex. G (May 28, 2013 Amendment) at 35; Ex. U (Feb. 28, 2013 Amendraént)
28.) Vizio contends that PMC’s construction, however, can broadly and ambiguouslyeinclud
two codeportions, one of them “longer” and the other one “shorter.” Vizio contend® M@&ts
construction recapturesibject matter it expressly relinquished.

Vizio further states that PMC’s infringement contentions include multiple distinct
theories for “an expanded and a contracted code portion” suchlaggéa number of” and “a
smaller number of’ TS packets for “a desired channel or prqyréarger[-sized]” and
“smaller[-sized]” PES packets, “larger digital video contaiheasd “smaller digital video
containers,” etc(Dkt. No. 196 Ex. Q ('775 infringement contentions) at4&l) Vizio contends
that this further supports finding the terms tarimefinite.

Samsung contends that during prosecytRiMC cited to Webster's dichary as noted
above, but that each dictionary example shtve terms require a change (smaller to larger or
larger to smaller). Samsung contends that PMC’s construction rem@vesribept of change

altogether. Samsung further contends that its constomctreferences “volume” as the

embodiment providing support for the claims relates to the “volume” of a program. (Dkt. No. 78
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at 13, n. 12 (citing '217 Patent 234:885:1).)At the oral hearing, Samsung stated that PMC'’s
use of a term that connotes lengtis improper. Samsung stated that the use of “larger”’ or
“smaller” gets closer to a proper construction. (Dkt. No. %7 .)

Samsung states that the prosecution history further supports that the claime requi
expandingor contracting the code portiospecifically, Samsung states thie applicants
argued with regard to claim 2 that the prior art “fails to teach that the eleexgpands or
contracts the code portion based on the control signal.” (Dkt. No. 78 Ex. J (10/09/2012
Amendment) at 33.) Samsuiadso cites to the statemefithe encoded page number does not
serve as the basfer expanding or contracting a code portion of information transmissions.”
(Dkt. No. 78 Ex. K (02/28/2013 Amendment) at 27.) Samsung further cites to the prosecution
statemat: “the code portion is not both expanded and contracted atS&#th’s transmitter
station.” (d. at 28) Samsung contends that PMC thuade binding admissions in prosecution
and that the terms should not be broadened to capture mere “longer” or “shorter” code.portions
Samsung further points to '217 Patent 2356¥3as indicating that size of the code portion is
enlarged by employing ariexpandto-full-search” to enlarge the volume of the video
transmission that is searched for the code portion. (Dkt. No. 78 at 14, n.13 (citing '217 Patent
235:13-67).)

Analysis

The claims describe a decoder that is capable of decoding both “an expadded a
contracted code portion” of transmissions (ckir and 1). This corresponds to the
specification describing “to commence detecting digital information in evenye of its
received video information” and “to commence detecting digital information in theahorm

transmission location of every frame of its received video information.” '21HP286:2944,
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236:6067, 237:2330. Though Vizio objects that the term “code portion” is not utilized, it is
clear thatlarger and smallgportions of the transmission are utilized. This also conforms to the
prosecution history and its discussion of the ordinary dictionary meaning. (Dkt. No. 69 Ex. 17
(July 22, 1997 Amendment) at 26.) Though Vizio contends that it is unclear what is “expanded”
or “contracted,” theterm itself and the construction of “code portioabove (a part of an
instruction setjprovide guidanceThe relevant instruction sets are a larger instruction set or a
smallerinstruction set.

As to Samsung’s construction, such construction does not conform to the surrounding
claim language as described above. For example in cldithe2decoder is capable of decoding
and transferring, based the control signal, an expanded and a contracted code portationfor
transmissions.” This does not conform to Samsung’s concept that a particulgoortde is
changing. Rather, what is decoded and transferred is an expanded or contrawiad Hug
also conforms to dependent claim 6: “producing all of at least one video image based on decoded
data during a time when one of an expanded code portion and a contracted code portion
information transmission is decoded and transferred.” In context of the claimshand t
specification, PMC'’s view of the term proper.At the oral hearing, it was argued that PMC'’s
use of “longer” and “shorter” limit the term to a context in that only the lengtthe code
portion was issue. As noted, the specification and claims include reference to “volumesdde
portion. In this context the code portion need not just be longer (or shorter) but could more
generally be larger (or smaller).

The Court construes “an expandedand contracted] code portion” to mean “larger

[and smaller] code portion”
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11.portion receiver ("775 Patent claim 11)

PMC Vizio & Samsung Defendants
Device or component that receives a digital Device that searchdsr a code portion in a
encoded portion of a larger information normally visible portion and a normally nont
transmission. visible portion of each frame of an
informationtransmission.

Thedispute centers on whether the meaning ofehewasdisclaimed in prosecution.

Positions of the Parties

PMC points to the claim language for support: “[a] method of processing signals at a
receiver station having a portion receiver,” “receiving toele portion of said information
transmission,” and “controlling the portion receiver, based on the control signateive and
transfer an expanded and a contracted code portion information transmission . . . .”

Vizio and Samsung both stateat in posecution,‘portion receiver” was characterized
as:

As explained at pages 44B8, applicants’ portion receiver operates normally in

one of several operating modesa “normal” search mode in which received

processor data (digital data) is searched fdy avithin the normal transmission

locations of each frame of received video information, and an “expanded” search
mode in which received processor data (digital data) is searched for frdimstthe
detectable portion of each frame to the last detectattgop of each frame.

Moreover, applicants’ invention further contemplates searching for receive

processor data “outside” of the capacity of a conventional transmissionr{eag., i

side lobe of a transmission, as disclosed at page 463).

(Dkt. No. 78 Ex. L (USP 7,884,995 3/23/1998 Amendment) af 520 contends that PMC
ignores these characteristics. Vizio contends that its construction cortforitms specification

also: “[ijn television, the normal transmission location of the preferred embotise the

vertical interval of each frame of the television video transmission. . . . [Titiealenterval . . .

® Vizio contends that claims of the application which lead to USP 7,884,995 were oyiginall
pending in that application but then moved to the '775 Patent, including thé&téat claims
asserted against Vizio. (Dkt. No. 196 at 14, n.9.)
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is not visible on a normally tuned television set.” '217 Patent 42418Vizio contends that
PMC’s construction merely requires the receilvercapable of receiving a digital portion, which
reads on prior art receivers and disregards the prosecution.

Samsung points to th@rosecutionstatementcited above and contends that this
prosecution history is consistent withe specification which confirms the portion receiver
searches in normally visible and non-visible portions. '217 Patent 235:53-236:67.

In reply, PMC contends that the then pending claim that was relevant to the possecut
statement at issueontained thé‘searched” language, unlike the present claim. Specifically,
PMC contends the then pending claim language was (1) “a portion receiverdiomgat least
some of a television signal(2) “a controller for controlling said portion receiyeand (3)
“controlling said portion receiver to one of increase and decrease the size @leetiedsportion
by varying the amount of said received television signal which is acaedlghed for data . . . .”
(Dkt. No. 78 Ex. L (USP 7,884,995 3/23/1998 AmendmenD.)aPMC contends that, thus, the
applicant distinguished the prior art on the “search” concept because the claimsiiorgue
contained “searched.” PMC contends that nothing in the file history requires afpateiver”
in the asserted claims to sdarfor anything. PMC contends that the only other position of
Defendants is an argument to limit the claim to a disclosed embodiment. (Dkt. N@&.B3 at

The parties did not argue this term at the oral hearing.

Analysis

The claim calls out “receiving the de portion of said information transmission,” and
“controlling the portion receiver, based on the control signal, to receive anctransgxpanded
and a contracted code portion information transmission.” In context of the clagonaige itself,

PMC’s canstruction is more appropriate. As to Defendants arguments that the prosecution
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history limits the method of how the portion receiver is operated, the prosecutiony hist
statements merely describe the embodiment disclosed in the specifid@tienread n full
context these statementsre not limiting the term “portion receiver” t@ particular search
algorithm. Moreover, Defendants prosecution arguments are further weakened as the
prosecution claim in question included “search” langulgetheissuedclaim in questiordoes
not, rather itmerely references controlling “to receive and transfer an expanded and a contracted
code portion information transmission.”

The Court construes “portion receiver” to mean “device or component that receives

the code portion”

12.valve ('885 Patent claim 1)

PMC Vizio Defendants Samsung Defendants

A device or processdhat A device that regulates the | No constructiomecessary.
regulates the flowf digital | flow of signal processing
data. information.

In the post briefing joint claim construction chart, Vizio changsdctonstruction in a
manner that more conforms with PMC’s construction. (Dkt. No. 212 at 4.) The primary
difference remaining is PMC’s use of “digital data” a¥itzio’'s use of “signal proessing
information.” This remaining issue between PMC and Vizas not addressed in the parties’
briefing and the bulk of the partiesrguments irthe briefing are no longer applicabl8amsung
contendsthat PMC does not construe what a valSpecifically, Samsung contends that PMC
merely states the valve is a “device” and then describes itsdoanSamsung contendbke claim
clearly already describes the function: “performs at least one of thedagmadf ceasing to

communicate and commeng to communicate said embedded signals to said one processor.”
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Samsung contends that PMC seeks to avoid this language as PMC'’s infringementoosntent
identify a demultiplexer as the *“valve,” even though demultiplexers meretge pthe
information theydo not start and stop the data flow. (Dkt. No. 78 atl16n.15) Samsung
contends that a jury will understand the term’s meaning without construction aorkext of
the functional language provided in the claim itself.

The parties did not argue therm at the oral hearing.
Analysis

The bag functionality, as described in the specificatjofor a valve relates to
commencing and ceasing the communicati@l7 Patent 51:663, 37:2125, 38:2439:5
55:1748, 90:4650. This conforms to the surroundjirctlaim language which states: “said valve
performs at least one of the functions of ceasing to communicate and cdangnménc
communicate said embedded signals to said one processor.” The specificdtiba elaim do
not exclude other functionality, hower at least one of the functions as claingegkquired. All
of the parties are in agreemehiat “valve” is not used in an ordinarpechanical context
meaning. As such, the Court finds it would be beneficial to provide a construction to the jury to
claify the term. Vizio’s use of “signals” is more true to the claumich requires control of the
communication of “embedded signals” by the valve.

The Court construes “valve” to mean “a device that regulates the flow of signal

13.valve control signal[s] (‘885 Patent claim 1)

PMC Vizio Defendants Samsung Defendants

This term does not require | Signals that contd the Signals that control th
construction beyond its plainoperation of a valvegut not | operation of a valve.
and ordinary meaning. To | merely channel control words
the extent @onstruction is
necessary, PMC proposes:
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Control signals that affect,
control, or enable, @alve.

The primary disputes relate to PMC’s uséaifect” and “enable” and/izio’s inclusion
of anegative limitation

Positions of the Parties

PMC notes that the parties in Phaseiricluding Vizio, agreed no construction was
necessaryor “control signal” PMC notes that the Court iPMC v. Motorola, IncandPMC v.
Zyngadeclined to construe control signal.

Vizio contends that “valve control signal” is a different term than “control signat]” a
that “valve control signal” was distinguished in prosecution. Vizio contends that during
prosecution, PMC argued that “the channel control word 200 and its constituest otiee
Campbell reference “fail[ed] to anticipate the claimedve control signals.” (Dkt. 96 Ex. J
(644 application, July 21, 1997 Amendment) at 15.) Vizio further points to PMC’s statement
that in Campbell, “[tlhe channel control word 200 definedes that are required for access to
each television program being transmitted,” and “the channel control word 200 and its
constituent codes” perform a long list of functions, such as “defin[ing] the tEHvakcess
required for the television program in question,” and “provid[ing] the converter withaithe
necessary to operate the video descrambler unit 1t6)™izio contends that PMC then argued
that the valve control signals were different from all such codes. Vizio conteaigshus, PMC
excludel the channel control word and its constituent codes from “valve control signal[ap’ Vi
contends that PMC'’s construction would encompass channel control words.

Samsung objects to PMC'’s inclusion of “affecr “enable” a valve. Samsung contends

that PMC is adding two additional capabilities that have nothing to do with the plain meaning of
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“control.” Samsung contends that PMC’s construction is inconsistent with Plgdig of
distinction with regard to the prior memory in that the memory communicatexaniation as

part of its “innate functions of the memory 130 that do not require that the memory 130 be
controlled.” (d. at 1314.)

PMC contends that inclusion of Vizio’s “as opposed to channel control words” would
confuse the jury. PMC further contendsat this limitation is not necessary because in
prosecution,it was found that valve control signals are not anticipated by “channel control
words.” (Dkt. No. 83 at 10.)

The parties did not argue this term at the oral hearing.

Analysis

PMC has not provided support for expanding “control” to also include “affect” and
“enable.” Absent evidence from the intrinsic record, the €aleclines to make such change as
those terms extendeyond the ordinary meaning ‘&fontrol.”® As to “channel control words,”
the parties are in agreement that channel control words are not valve contrd¢s.Sjpké No.

83 at 10.) This also conforms to the file history. As there is no disagreement onubjsthes
Court finds that fojury clarity the phrase is not necessary.
The Court construes “valve control signal[s]’ to mean “g&gnals that control the

operation of a valve.”

14.[a] control portion ('885 Patent claim 102)

PMC Vizio & Samsung Defendants

This term does not require construction A portion that carries operating instructions
beyond its plain and ordinargeaning.

° For example, a power cord may affect or enable a desktop computer to work, but one would not
construe the power cord as controlling the computer.
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The primary dispute is whether operating instructions must be included in the portion.

Positions of the Parties

PMC objects to Defendantsise of “operating instructions.” PMC contends that when
operating instructions are required, the patentees used that term such s& ¢i¢qperating
system instruction” in claim 28 and “operating instructions” in claim 77. Pbt@ends thathe
assertd claimonly requires that the “control portion” be passed “to a programmable processor to
cause programming.” PMC contends that, thus, the control portion could be a digitatlagna
causes programming to be loaded, rather than being operating instructions. (Dkt. N@36§9 at
To the extent Defendants cite to an amendment in the '217 Patent prosecution, PMidsconte
that the claim in question stated “saidleast acontrol portion of said instruction module to be
transferred to memory at a subscrib&tion and executed upon command.” (Dkt. No. 69 Ex. 14
(Oct. 4, 1999 Amendment) at 21.) PMC contends, thate the claim does not require the
“control portion” to be part of an “instruction module.”

Samsung contends that PMC intends to argue that “control” captures other ticings s
“affecting” and enabling” as PMC argued for “valve control signal” and “contrahasiy
Samsung contends that claim 102 differentiates between a “control portion” amdotbe
general “first” and “second” “portions” ofdigital data” recited in the claims. Samsung further
contends that the specification teaches that the control over the receiver stateoperating
instructions. (Dkt. No. 78 at 21 (citing '217 Patent 14:6-13).)

The parties did not argue this terntla oral hearing.

Analysis
Samsung has not pointed to evidence for limiting the term to instructi®amsun

identification of a mere embodiment in the specification only points to an embudand
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Samsung has n@ointedto anything limiting the ternSeeArlington, 632 F.3d afL254.Further,

as noted by PMC some claims explicitecite instructions and some do not, further counseling
against Samsung’Bmitations See MRillips, 415 F.3d at 1314. As to Samsung’s argusent
regarding the “control signal” disputes, the Court notes just as in those teamgpl‘portion”
requires the control concept, not merely affecting or enabling.

The Court finds that “[a] control portion” has its plain and ordinary meaning.

15.among said plurality of programmable processors ('885 Patent claim 102)

PMC Vizio Defendants Samsung Defendants

Between some or all of the| Through each of the plurality| Among each of the plurality
programmablgrocessors. | of programmable processors| of programmable processors
in thereceiver station. in thereceiver station.

The parties dispute whether the passing fundsoamong “some or all” (PMC) verse
“each” (Defendants) of the processors.

Positions of the Parties

PMC acknowledges that in or#14 prosecution response, the applicants referred to
“passing at least a portion of said digital data to each of said plurality ofaprowable
processors.(Dkt. No. 69 Ex. 15 at 4DPMC contends that this waserely a “cut and paste”
error, because an earlier2013 office action response the applicants had discussed the same
prior art(Yanagimachi)eference and used tlsame language, however, in tl28t13 response
the claim at issue used the word “eadkt No. 69 at 24 (citing Dkt. 69 Ex. 16 at 52PMC
contends that the applicants mistakenly copied the office action responseg&an§hC
contends that the two claims in question (then claims 123 and 158) cannot readmnabl
considered to be equivalent in this regard because one used “each” and one did not. PMC

contends that this alone indicates that the 2014 office action was not a “clear and unasibig

54



disavowal. PMC notes thathile issued '885 Patent claims 109 and 110 use ‘@dbk failure
to use “each” inlaim 102 indicatedhat “each” was not intended in claim 102.

Further, PMC contends that “each” was not the point of distinction made over
Yanagimachi, but rather, the point of distinction was whether Yanagimachi disclosed
“programmable” processors. PMC rtends that accordinglythe way to reconcile the
prosecution history was that the discussion of “each” with respect to claim 158 awas “
throwaway” and not a clear unequivocal disavowal. (Dkt. No. 83 at 11.)

Vizio contends that twice PMC argued that thiempart failed to teach “passing at least a
portion said digital data to each of said plurality of programmable processcks. N® 196 EXx.

L (Jan. 15, 2014 mendment) at 49; DkiNo. 196Ex. M (July 8, 2013 Amendment) at 52.)
Vizio contends that wheén or not the applicants made a “cut and paste” error is irrelevant under
the law. Vizio contends that the Federal Circuit has repeatedly relied on the pabte
functions of prosecution histories and “requires that a patentee be held to whdahesakeing

the prosecution of his patenSprings Window Fashions LP v. Novo Indus., L323 F.3d 989,

995 (Fed. Cir. 2003) (“If the applicant mistakenly disclaimed coverage of theedaimvention,

then the applicant should have amended the fileftect the error, as the applicant is the party
in the best position to do so.”).

Samsung similarly states that PMC acknowledges that the applicants distinguished
Yanagimachi in 2013 based on “each” and used the same distinction in 2014. Samsung contends
that this was not merely a cut and pastror becausea side by side comparison of the two

amendments indicates that the paragraphs in question where changed significantl
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July 2013 Response January 2014 Response

PMC Br., Ex. 16 at 52 PMC Br., Ex. 15 at 49
Applicants respectfully submirt that Applicants respectfully submst that
Yanagimachi fails to teach a plurality of Wanagmmacly fails to teach a plorality of

programmable processor or a programmable | programmable processor or a programmable

control Eocessm. as claimed in claims §8388 | control processor. as claimed in claims 158

For instance. the reference | and 162-164. For instance, the
fails to teach Claim -s steps of passing at | reference fails to teach Claim 138's steps of

least a portion of said digital data to each of | passing at least a portion of said digital data to
said plurality of programmable processors, each of said plurality of programmable
processors, controlling the passing of a
second portion of said digital data among said
plurality of programmable processors, and
outputting viewable or audible information
based on the step of conirolling.

(Dkt. No. 78 at 22-23.) Further, Samsung notes that the January 2014 redpodstinguished
then claim 158 aexond time on the same basighe next paragraptiNor, does the reference
teach the processing of the passed at least a portion of digital data or strdigitaloflata (or
data message) and/or outputting processinfprmation at each of said plurality of
programmable processors, as claimed in claims 158, and 162-164.” (Dkt. No. 69 Ex. 15 at 49.)
The parties did not argue this term at the oral hearing.
Analysis
As drafted, theplain claim language could argualtigke on one of two meaningsome
or all” or “each.” Each party points to the intrinsic record as support farpbsition. Though
claim languagerarying among terms is indicative of tie#fering meanings, it is not an absolute

rule. See Marine Polymereth., Inc. v. HemCon, Inc672 F.3d 1350, 1359 (Fed. Cir. 2012)
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(claim differentiation cannot “overcome...a contrary construction dictated by titéerw
description or prosecution history.”).eke the applicants twice prescribed prosecutiona
meaningto “amongd as used irthe asserted clainfhat such meaning was “mistakenly” made is
not clearin the recordThe applicants’ statements, howedw,clearly reference “among” in the
context of “each’processor with regard to tlassertealaim.

The Court construes “among said plurality of programmable processors” to mean

“among each of the plurality of programmable processors.”

16.command]s] (650 Patent clains 1 and 18)

PMC Vizio & Samsung Defendants

Signal that causes performance dfiaction. | An instan@ of signal information that is
addressed to particular subscribestation
apparatus and thaauses said apparatus to
perform a particulafunction or functions, an
that alwaysncludes at least a header and a
execution segment.

S5

The parties dispute whetharparagraph in the specificatisdefinitional andwhether
elsewherehe specification contrad&that paragraph.

Positions of the Parties

PMC contends that Defendants’ construction reads out preferred embodiments disclosed
in the specification. Specifically, PMC contends the specification disclosesp#aeido
command” and the “meter command” are commands that are “addressed to no apparatus” and
“do[] not instruct [any] processors . . . to perform any controlled functions.” '21 htP26e33
38. PMC states that although “[tlhese commands are always transmitted withnmoeitor
segment data” there is no mention of a headan execution segment that must also be part of
the transmission. PMC further contends that these commands allow “gathenrgs ram

conventional programming transmissions . . . without causing . . . controlled functions at

57



inappropriate times” and “apparatus . . . to transmit meter information to baffeyarator, 14,
without performing any controlledunction.” Id. at 25:3354. PMC contends that these
embodiments are excluded by Defendamtglusion of “addressed to a particular subscriber
station apparatus” and “always includes at least a header and an execution.5€BkiemNo.

69 at 27.)

PMC furtther notes that the claims already provide details as to the catamianbe
directed at eithersaid control processor” (claim 1) or “said plurality of processors (claim 18).
PMC contends thdbefendantsinclusion of a “subscriber station” adds a tern incthe claim.
PMC further contends that both asserted claims also disclose as one of the fisitzin“a
plurality of” or “at least one” “command][s] in [a/said] message stream” atg iane or more
apparatus. PMC contends that, at least with respect to the claim language attaflaesuth as
“at least a header and an execution segment” are irrelevant given the disclosure of ‘@f@nman
in [a/said] message stream” and therefore should be excluded from construcawe the jury
from unnecesary confusion.

PMC contends that its construction leaves out unnecessary details regarding wha
apparatus commands are addressgedno it does not read out embodiments. PMC states that the
asserted claims in which “command” appears already set forth what apparatnanmsrare
directed to and it would be redundant to include in the construction that commands are
“addressed to a particular subscriber station apparatus.” PMC states ¢hatd@nts’
construction also excludes an embodimefiseudo commangdswhich are “addressed to no
apparatus.” '217 Patent 25:3%. As to “meter commands,” PMC states that the specification
discloses that “[tjhe meter command causes apparatus such as controller, 12, 2BDRb

transmit meter information to buffer/comp#or, 14, without performing any controlled
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function.” Id. at25:5154. PMC, thus, contends that meter commands still cause performance of
a function (i.e., transmitting meter information to the buffer/comparcabor) in that specific
embodiment it does not perform a “controlled function.” (Dkt. No. 83 at 12.)
Vizio and Samsung contend that their construction comes directly from the idefinit
provided in the specification:
A command is an instance of signal information that is addressed to particular
subscriber station apparatus and that causes said apparatus to performuapartic
function or functions. A command is always constituted of at least a header and
an execution segment.
'217 Patent 23:388. Vizio states that PMC’s construction relies on a single paragraph that
appears to disclose embodiments which conflict with the explicit definition of “cochir(@kt.
No. 196 at 19.) Vizio states that the specification discloses “pseudo commands” eted “m

commands,” which are “addressed to no apparadns’ “do[] not instruct processors . . . to
perform any controlled functions.” '217 Patent 2538 Vizio states thahe applicantcannot
rely on its own use of inconsistent and confusing language in the specification ta sulpgad
claim constructn which is otherwise foreclosedTrustees of Columbia Univ. v. Symantec
Corp.,, 811 F.3d 1359 (Fed. Cir. 2016). Vizio contends that PMC’s own construction conflicts
with the disclosed “meter commandbecause meter commands do not cause performance of
ary controlled functions.
Analysis

The specification contains two relevant paragraphs. The first states:

A command is an instance of signal information that is addressed to particular

subscriber station apparatus and that causes said apparatus to peréotioular

function or functions. A command is always constituted of at least a header and

an execution segmenwith respect to any given command, its execution segment

contains information that specifies the apparatus that said command addresses and
specifies a particular function or functions that said command causes said
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apparatus to perform. (Hereinafter, functions that execution segment informati
causes subscriber station apparatus to perform are called "controlledrfarixt

'217 Patent23:34-43.This passage is found in a section entitled “The Composition of Signal
Information...Commands, Information Segments and Padding’ Bitse first two paragraphs
describe signals. The third paragraph is listed above and provides a definitiona¢istaerto
commands. Thespecification statem column 25:

The preferred embodiment includes one appropriate comihaneinafter called

the "pseudo command") that is addressed to no apparatus and one command that
is addressed to URS signal processor§, 20ereinafter, the "meter command")

but does not instruct said processors, 200, to perform any controlled function.
These commands are always transmitted with rreteritor segment data that
receiver station apparatus automatically process and recordraBgmitting
pseudo command and meter command signals, transmission stations cause
receiver station apparatus to record metenitor segment information without
executing controlled functions. The pseudo command enablesallsg ratings
service to usethe same system for gathering ratings on conventional
programming transmissions that it uses for combined media without causing
combined media apparatus to execute controlled functions at inappropriate times
(eg., combine overlays onto displays of coni@rdl television programming).

The meter command causes apparatus such as controller, 12, of FIG. 2D to
transmit meter information to buffer/comparator, 14, without performing any
controlled function.

Id. at 25:33-53.

The Court finds that in the overalbntext of the specification, the first passage cited
above is definitional in nature. At the oral hearing, PMC acknowledged to the tGauthere
was no portion of the specification in which a command is described as not having a
header/execution sectio(SeeDkt. No.237at 26-27) Thus, neither the column 25 passage cited
by PMC nor elsewhere in the specification is the statement that “[a] command igs alwa
constituted of at least a header and an execution segment’H&#it23:37-38)contradicted.

The specification is clear as to this point.

60



The remaining dispute centers on whether a command must be “addresgedticutar
subscriber tation apparatus.”As to the addressing concept, PMC acknowledged that the
specification teaches that only pseudo commands fail to be addressed. Theaspaagdrovides
an explicit statement in a definitional description section of the patenttétes §a] command
is an instance of signal information that is addressed to particular subscrili@n sigparatus
and that causes said apparatus to perform a particular function or functions.” {24 23a34
37. The specification is equally clear that the one exceptidhidarule is specifically labeled
differently, a“pseudo commant: one appropriate commar(tiereinafter called the "pseudo
command") that is addressed to no apparatds at 25:3335. The claims in question recite a
“‘command” not a “pseudo command.” Moreover, the context of the claim usage confonnas wit
command as opposed to a pseudo compaachusén the claims the commands are provided to
a particular processoain claim 1 the commands are explicitly input to the control processor and
in claim 18they are providetb “said first of said plurality of processors.”

The Court construes “command[s]’ to mean “an instance of signal information that
is addressed to particular subscriber station apparatus and that causes said apatus to
perform a particul ar function or functions. A command is always constituted of at least a

header and an execution segment.”

17.explains [a/said] significance ('217 Patent claims 1, 4, 30, and 38)

PMC Vizio & Samsung Defendants

This term does not require construction Indefinite
beyond its plain andrdinary meaning.

The parties dispute whethdriow an “explanation” is made and what level of

“significance” is requiredo be disclosed.
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Positions of the Parties

PMC contends that the surrounding claim language of claim 1 states “outputting and
displaying said multimedia presentation to a user at said receiver station bassd step of
coordinating such that said presentation using said information has a predetaetfatiensip
to said content of said medium . . . and said content of said medium . . . explains a significance of
said presentation using said information.” PMC contends that the specificatitoseksthis
limitation:

...TV monitor, 202M, displays the conventional television image and the sound
of the transmitted "Wall Street Week" program. During this time the program
may show the scalled "talking head" of the host as he describes the behavior of
the stock market over the course of the week. Then the host sayg,diNwe

turn to the graphs, here is what the Dow Jones Industrials did in the week just
past,” and a studio generated graphic is transmitted. FIG. 1B shows the image of
said graphic as it appears on the video screen of TV monitor, 202M. Then the host
says "And here is what your portfolio did.". . TV monitor, 202M, then displays

the image shown in FIG. 1C which is the microcomputer generated graphic of the
subscriber's own portfolio performance overlaid on the studio generated graphic.
And microcomputer, 205, commences waiting for anotimstruction from
decoder, 203.

By itself, the meaning of FIG. 1A is hardly clear. But when FIG. 1A is
combined and displayed at the proper time with the conventional television
information, its meaning becomes readily apparent. Simultaneously, each
subscriber ina largeaudience of subscribers sees his own specific performance
information as it relates to the performance informatibtne market as a whole.

'217 Patent 13:634:27. PMC contends that this means that the graphic of the subscriber’'s own
portfolio performance has a “predetermined relationship” with the audio and video content of t
“Wall Street Week” program, and the conventional televisiorrimétion in “Wall Street Week”
“explains a significance” of the subscriber’s graphic. PMC contends thavdlsislso described

in prosecution when the applicants proposed to amend then claim 7 “to set forth that aontent

the second medium explains a significance of content of the first portion of the edliégtim

presentation,” and stated that (1) the “disclosed WSW television programmingeisords
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medium,” (2) the “graphic overlay of a viewer’'s stock portfolio performaneefiist portion of

the multimedia presentatioh,and (3) “[clontent of the WSW television programming, i.e., the
host saying ‘and here is what your portfolio did,” explains the significance afothtentof the
graphic overlay.” (Dkt. No. 69 Ex. 20 (February 4, 2002 Response) JaPBIL notes that the
applicants explaied that “[ijn other words, the content of the second medium that is output in
coordinated fashiorwith the first medium includes some explanation or evaluation of the
meaning or importance of the content of the first mediutd."&t 113.)

Vizio contends that the '217akent’s claims and specification lack any frame of reference
as to how an “explanation” is made and what level of “significance” is requiredhgrtale term
subjective. As to PMC’s Wall Street Weekample, Vizio contends that PMCassertions (that
the embodiment in which a TV host states, “Here is what your portfolio did todaydirexphe
significance of a subscriber’s personal stock portfolio graphic when it is mveriatop of a
stock marketgraphic) is not correct. Vizio contends thaé texample does not use the term
“explains a significance,” does not define this term, and does not describenwhatreceiver
station is used to create the explanation. Vizio contends that, thus, theleefailago cure the
uncertainty of this term. (Dkt. No. 196 at 20.)

Vizio further contends that the claim language has other ambiguities. Spegifitaio
points to claim 30 requiringhat the “content of said second medium” (e.g. broadcast
televison program) comes from an external source and is not within theotohthe claimed
“multimedia presentation apparatus.” Vizio contends that infringement of this term depends
entirely on the content of the medium and has no relation to the claimederestation’s ability
to create a multimedia presentation according to the claim. Vizio poifs parte Brummeas

supporting Vizio’s indefiniteness positioBx parte Brummerl2 U.S.P.Q.2d (BNA) 1653, 1655

63



(1989) (finding a claim reciting a bicycle with dimensions defined by the’sidexight and
weight indefinite because “the same bicycle might fall within this language of claiinef w
ridden by a rider of one combination of weight and build, but not when ridden by a rider of
another”). Vizio contends that this woutdsult ina system displaying@ car commercial to
infringe when the narrator “explains” the significant features of thévdaatever they may be),
but not infringe if the commercial merely shows a car and plays nmMigio. contends thiathis
example is not an abstragypothetical: PMC contends Viziofringes because the audi a
standard television program explains the significance of the video of the tsantard television
program, regardless of what the television program is or hoteléngsionis operated. (Dkt. No.
196 Ex. R (217 infringement contentions) at 114.)

Vizio further points to the prosecution history in which PMC argdedng prosecution
that the prior art’s “teletext character translation is provided to exiila meaning of the second
language suawudio,” referring to subtitles translating foreign language ay@kt. 196 Ex. S
(Feb. 4, 2002 Amendment) at 1BVizio contends that a translation does not, however, explain
the significance of the audio asist simply a translation. Vizio contends that if the viewer is
fluent in the audio’s language but not the teletext language, then the translatibmas o
significance to the viewer because the view&eady understands the audio but does not
understand th subtitles. (Dkt. No. 196 at 20.)

Samsung stasethat none of the specification excerpts cited by PMC disclose how the
underlying programming explains the significance of the overlay. Samsung cortehds the
Wall Street Week example, when the hemsys “and here is what your portfolio did,” it is unclear
how this explains the significance of the stock portfolio performaBamsung states that, more

importantly, the specification is silent on what “significance” nsethe term is never used in
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the 1981 Specification on which PMC relies. Samsung contends that the word “sig@Tioa
this context, is ambiguous and lacks reasonable certainty and is, thereforajtendefi

In reply, PMC states thain prosecutionthe applicants argued on appé&althe BPAI
that it “is the substance, gist, meaning or significance of the second mediumustagxplain
the significance of the presentation,” and that a “structural portion eidigle signal, such as
synchronization pulse, cannot explain the sigarice of a presentatiofDkt. No. 83 Ex. 1
(Mar. 27, 2006 Reply Br.) at 4The BPAI reversed thexaminer’srejection, finding that the
prior art reference failed to disclose that “said content of said secoedium explains a
significance of said presentation using said information . (DKt. No. 69Ex. 8 (Jan. 13, 2009
BPAI Decision) at 6970.) PMC further states thd?efendants’ argument also ignores that the
specificationsets forth a clear example in theallVStreet Week embodiment regarding what
“explains a significance” meanAs to Vizio’s argumenthat Claim 30 is indefinite because the
“content of said second medium” comes froam external source over which th&imed
apparatus has no control, EMstates that claim 30 recites that the “microcomputer” of the
claimed “multimeda presentation apparatus” must “determine[] content of each received
medium received” and “ardinate[]] a presentation . . . based on said microcomputer
determining content o$aid second medium by processing an identifidrich identifies said
content. . ..” 217 Patent claim 30.

At the oral hearing, the Defendants emphasized a file history discussibe Baker
referencan which Defendants contenal television signal & picture of a bank (such as a logo)
explains the significance of datkata (such as an account balance). (Dkt. 287.at 102-103,
105-106.)Defendants contentthat the logo explained a significance of the account balance, yet

this example was argued inmogecution to not explain the significance of the bank ditg. At
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the hearing, PMC contended that the bank logo provided no explanation as to the account
balance.If. at107-108)
Analysis

Defendants have not established that a person of skill iartle®uld not determine with
reasonable certainty the scope of the term, particularly in light of the intewgilence See
Nautilus, Inc. v. Biosig Instruments, Incl34 S. Ct. 2120, 21280. The claim language
describes “explains a significance of said presentation using said infomthaiihough
Defendants argue otherwise, the Court finds that the Wall Street Week examfie i
specificationhelpsprovide reasonable certairtty illustrating an example of such explanation of
the significance of the presentation. '217 Patent 34827 Note, the “host says, ‘And here is
what your portfolio did.”Id. at 14:6. Further, “[b]y itself, the meaning of FIG. 1A is hardly
clear. But when FIG. 1A isombined and displayed at the proper time with the conventional
television information, its meaning becomes readily appareédt.”Together this disclosure
provides support and certainty to the claim limitation. The BPAI also fabadlanguage
understandble. Dkt. No. 69 Ex. 8 (Jan. 13, 2009 BPAI Decision) at7€9 Elsewherethe
prosecution history also makéise languageclear. (Dkt. No. 69 Ex. 20 (February 4, 2002
Response) at 304s to Defendantsdispute regardinghe Bakerreference Defendanthiave not
shown how thdank logo explains a significance of the bank balance such that any uncertainty is
interjected into the term “explains a significance of.”

The Court finds that the term "explains [a/said] dgnificance" has its plain

and ordinary meaning.
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18. instruct signals (6,649 Patent claim 9)

PMC Vizio & Samsung Defendants
This term does not require construction A signal including an instruction or series o
beyond its plain andrdinary meaning. If instructions as opposed to identifiers used for

required, To the extent a construction is comparison purposes.
necessary, PMC proposes:

Signals carrying information used by the
receiverstation to invoke an operation.

The parties dispute whethidne termis limited to “instuctions.”

Positions of the Parties

PMC notes that this Courin the Echostar Markman Orderfound that because the
“explicit claim language defin[ed] the function of the instruct signal,” thien teequired no
additional construction. (Dkt. No. 69 Ex. 11 at 34.) PMC alsotpdo this Court’s statemeint
the Zyngacasewhich also found that the term “require[s] no construction” after analyzing the
claim language. (Dkt. No. 69 Ex. 12 at 26.) Finally, PEtfbtendghe Special Master appointed
in thePMC v. ScientifieAtlanta, Inc case explained, “an instruct signal’ is simply a signal” and
that “[t]he function of that signal is expressly set forth in the claim.” (DkatG3l)

If construction is neededMC pointsto the language of claim 9ne or more instruct
signals . . . enable the receiver station to receive and fl¢tite] variable formats [of the]
plurality of discrete signals [which] deliver[] at least a portion of televigpimgramming."PMC
also points to the specification: instruct signals contain “information that may éenabidresses
of specific receiver ggaratus controlled by the signals and instructions that identify particular
functions the signals cause addressed apparatus to perform.” '217 Patent 7:59-63.

Vizio contendsthat the prior Courts did not consider the '6,649 Patent prosecution
history as that patent was not asserted in the prior cage® contendghat during prosecution,

PMC argued that “address coden a prior art referencalid not anticipate the claimed “instruct
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signals” because the “address codes” “merely identify the page analsitzeing transmitted in

any given field ... These address codes do not instruct anything.... The addressamode
compared and when matches occur, the character codes are entered into storageeshe addr
codes do not instruct anything to occur, they are used for comparison purposes only.” (Dkt. No.
196 Ex. C (Feb. 17, 1998 Amendment) at ®02io contendghat itsconstruction accounts for
these statements.

Samsung also contends that PMC attempts to change “instruct” to mean “indormat
used by the receer station.” Samsung contends that the specification quote provided by PMC is
not relevant a# is from the 1987 specification whereas PMC is claiming priority to the 1981
specification. FurtheiSamsung contends that PMC fails to make clear that the quoted portion of
the specification relates to “embedded signals,” and that it is the embeddald st contain
digital information and instructions. '217 Patent 7:59-63.

In reply, PMC contends that contrary to Defendants’ assertions, PMC’suditstdoes
not read on “identifiers for comparison purposes” as recited in the file histoayse®MC’s
construction requires that “an operation” be “invoked” by the “receiver stattiiC contends
that during prosecution, PMC argued the prior art’s “addcesies” are not “effective at the
receiver station to implemeattelevision signaling scheme” which defirtee programming and
information content in said variable formdtscluding varying locations, timing, mgths, and
encryption schemes)SeeDkt. No. 196 Ex. C (Feb. 17, 1998 Amendment) at 71BMC
contends its construction is not antithetical to those statements, nor are thenttaterciear
disavowal. (Dkt. No. 83 at 13.)

The parties did not argue this term at the oral hearing.
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Analysis

The prosecution history cited by Defendants does not equate “instruct signdis” wit
“Instructions.” The statements merely distinguished addresshuatdid not limit the signals to
instructions. The statements emphasizeddtdtess data does not instryDkt. No. 196 Ex. C
(Feb. 17, 1998 Amendment) at 78k noted by Samsung, PMC’s construction could be
interpreted to remove the “instruct” concept and merely encompass any ethtayube receiver
station. Such a view of PMC’s construction does not appear to give full weight to the
requirement that the information is used “to invoke an operation.” To avoid such potential
confusion, the Court modifies PMC’s construction. “Instruct signals” are ‘Isigcarrying
information that instrustan operation to be invoked.”

The Court construes “instruct signals” to mean “signals carrying informaton that

instructs an operation to be invoked.”

19. ...standard... ('2,649 Patent claims 88 and 90)

PMC Vizio & Samsung Defendants

This term does not require construction Indefinite
beyond its plain andrdinary meaning.

Vizio contends the term could mean‘standard” such as a standard promulgated by a
standard®rganization or a “standard” such as a reference that is used foaitsomppurposes.
Samsung contends that “standaras used in thepecification references unifying opeians
across multiple platforms but that this is not the use in the claims as the claimsceefgren

standard identifying a signal to be processed.
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Positions of the Parties

PMC points to the surrounding claim language: “method of claim 1, wherein arstanda
informs said receiver station of a signal to be processed, said method further icgntipeistep
of evaluating at least some of said selected at least one message based on said stsi@ard.” P
contends that the specification states an “objective of the unified system gramroing
communication of the present invention is standardization of receiver station opsyatems,”
and that with “stadardization, any given transmission station such as the program originating
studio of example #10 can assemble and take control of a computer system of the carhputers
selected subscriber stations in the fashion described above in example #7 withneearig
preprogram system software at any apparatus of said selected subscribes.statl7 Patent
266:7415. PMC also points to the examples of “EOFS Standard Word Location” and “EOFS
Standard Length Locationld. at 272:1115. PMC contends that evenaio’s expert agrees that
one “of ordinary skill in the art would understand a ‘standard’ to be a speaoificamprising a
set of normative requirementahd that “standards may be developed by a standards developing
organization‘SDQ’), a consortium, aingle company, or other entity, and may be proprietary or
publicly known (i.e., open).(Dkt. No. 83 at 14 quoting Dkt. No. 19623 (Reader Dec) at
1186).)

Vizio contends that the evidence cited by PMC uses “standard” in two distinct {days
the idea of “standardization” or use of standards, and (2) two registers (EQfear8tsvord
Location and Standard Length Location) which hold reference values for comparisorepurpos
Vizio contends that if “standard” has the first meaning, the claim is indefinisubeadt is not
clear if the standard is a standard promulgated by an industry organization or tme of

Defendants’ own internal standards. (Dkt. No. 196 at 22.) Vizio contends that anyissaas
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must operate according to some defined standard to work, and thus, “standard” does not provide
any bounds if the term carries a broad meaning. As to the EOFS registaoscdntends that
the term “standard” isiot used in the claims ithe same manndhat the word is used with
regard to the registers.

Samsung contends that “standardization” referenced in the specification hag totho
with the use of “standard” in the claims. Samsung contends that “standardizatiosed in the
specification is in relation to unifying operating systems across platforms, not the “standard”
that identifies a sigal to be processed as recited in the claims. (Dkt. No. 78 at 25.) As to the
EOFS citations, Samsung contends that “standard” is used as the proper name foularpart
memory location, not the “standard” recited in the claims. Samsung further cortatydsdugh
known now, the specification provides no reference to digital television standards.

The parties did not argue this term at the oral hearing.
Analysis

As to Vizio’s contention that “standard” could have two meanijagBrst meaning that
relates to standards such as an indystr internal company standaathd a secontheaning that
relates to being a reference valuéigzio has not identified any teaching in the intrinsic record
that would supporé conclusion that the second concept is beifeyeaced As notedby PMC,
the specification states (1) aobjective of the unified system of programming communication
of the present invention is standardization of receiver station operating sysaech$?) that
with “standardization, any given transmission station such as the program orgistaidio of
example #10 can assemble and take control of a computer system of the comipsebected
subscriber stations in the fashion described above in example #7 without any negadgram

system sdfvare at any apparatus of said selected subscriber stations.” 217 Patéhl266:
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Such a teaching conforms with Vizio’s first understanding of a standard. FuPi also
points to the examples of “EOFS Standard Word Location” and “EOFS StandagihlLe
Location.” Id. at 272:1115. That a “standard” location is used also conforms with the first
meaning attributed to Vizio. That the location is used for comparison purposes does get chan
that a standard (in the first sense) location is utiliZzagther Vizio contends that the term
should limited to a particular type of standard (industry verse internal). Howekiether an
industry standard or an internal standard, Vizio has not shown that it would not be
understandable to one of skill in the art@$hte meaning of a “standard$ both are standards in
that usage of the term.

As to Samsung’s contention that “standard” is used as a name of a location, sueh a nam
only supports that it is a “standard” location (in the first sense). Havingtedj¢he“second”
potential construction of “standard,” the Court finds that it would be beneficial to aqury
understand the term in accordance with the plain and ordinary meaning of the téwenfirst
context attributed by Vizio. Th€ourt notes that Vizics expert provided a definition of such
ordinary meaningvith which PMC also agreegDkt. No. 83 at 14; Dkt. No. 1983 (Reader
Ded.) at {186.)The Court finds that the intrinsic and extrinsic evidence does not conflict with
such meaning in the proper ¢exrt of the specification.

The Court finds that “...standard...” means “specification comprising a set of

normative requirements.”

20. Order of steps for ’6,649 claim 9

PMC Vizio & Samsung Defendants
The steps of claim 9 of the 6’649 patent ne¢ “Programming” step iperfformed prior to the
not be performed in the order disclosed. “inputting logic” step.
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“Receiving one omore instruct signalstep”
is performedprior to the “inputtindogic”
step.

“Inputting logic” stepis performed prior to
the“Receiving aplurality of discretesignals”
step.

The parties dispute whether the steps of the claim must be performed ingheeoited.

Positions of the Parties

PMC contends that ordinarily the claim limitatooof a method claim need not be
performed in a particular order. PMC contends that nothing in the claim requires angorde
PMC states thaDefendants may argue that because the “inputting logic” step refers to “said
variable formats,” then the identity the variable formats must be established in the preceding
“programming” and “receiving” steps. PMC contends, however, that the casystem could
easily anticipate the various formats and instruct signals that might be emedubly the
receiver statn and could be anticipatorily provided with the necessary logic to process them.
PMC further states that Defendants appear to assume that the receiver statioicteceive”
signals of a particular variable format before it had been input with fogieceive and identify
thosesignals. PMC states that thouDlefendants’ ordering of that particular step might be most
efficient, it is not required by the claim. The receiver station, for exampled @adhe the
signals until it later obtained the remsary logic to formally receive and identify them. (Dkt. No.
69 at 32.)

Defendant¥’ contend thatthe claim requires “programming” the system to process
signals encoded in variable formats to allow for the identification of variabigats in the later

recited “inputting logic” step, and thus, accordingly, the “programming” stesi beperformed

1% vizio adopts Samsung’s arguments. (Dkt. No. 196 at 23.)
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prior to the “inputting logic step.” Defendants further contend that “receiving onaooe
instruct signals” must take place before “inputting logic ... in accordand¢e omgé or more
instruct signals.” Finally, Defendants contend that before “receivingueality of discrete
signals identified according to a particular format,” the inputting logic stest ime completed
because it “enable[s] said receiver statio reeive ... said variable formats.”

In reply, as to the programming step, PMC contends that nothing in the “programming”
step mentions using the programming to “identify” variable formats, as Samsygesss. PMC
contends that Samsung does not respin®MC’s argument that the system could receive
signals of a particular format before obtaining their associated logic bytanty storing those
signals. PMC contends that because this possibility is feasible and is naitdedebly the claim
language Defendants’ attempt to impose an ordering on claim 9 is improper.

The parties did not argue this term at the oral hearing.

Analysis

Ordinarily, a method claim is not construed to require that its constituent steps be
performed in a particular order undethe claim recites an ordeinteractive Gift Express, Inc. v.
Compuserve In¢256 F.3d 1323, 1342 (Fed. Cir. 2001). A method claim that does not recite an
order may nonetheless be construed to require that the claim’s steps bageifon particula
order if (1) the claim language, “as a matter of logic or grammar” requireshihateps be
performed in a particular order, or (2) the specification “directly or intiglicequires such a
narrow construction.” See Altiris, Inc. v. Symantec Cqr18 F.3d 1363, 13690 (Fed. Cir.
2003).Defendants have pointed out neith€here is no reason (in the claims or specification)
that the inputting logic step could not be performed before the programming step cethiage

one or more instruct signalsep. Similarly, there is no reason that the receiving a plurality of

74



discrete signals step could not be performed before the inputting logi®©sfepdantsspecific
ordering requirements are rejected.
The Court finds that the steps of 6’649 Patent clain® need not be performed in the

recited order.

21. dedicated register memory (2,649 Patent claims 78, 82, 83, and 97)

PMC Vizio

A memory spacéocation preconfigured A register memory used strictly for one
to temporarily staginformation for use in function, and not used for any other functions.
later operations.

The parties dispute whetheMC includeghe concept of “dedicated.”

Positions of the Parties

PMC contends that it has taken the Phase 1 “register memmmgtruction and modified
it to add the concept that the memory is “preconfigured” to store information. (Dkt. No. 69 at
34.) PMC contends that the concept of “dedicated” means that the register has lperedes
for use as a register memory (at leagil waconfiguration.). PMC objects to Vizio’s construction
as suggesting that a register memory can only have one function, thus requiringezifof s
operation to have its own register memory. PMC contends that although Vizio points to a
passage that dicates that certain operation might have certain functions (‘217 Patent 82:55
83:37), PMC contends this does not define “dedicated register memory” to requikatbre.
PMC states this passage only indicates that certain named register @esematigery register,
are “dedicated strictly to the functions described below and are not useg fithanfunctions.”
PMC contends that the specification passage cited by Viziomehtions that specific register
memories in one embodiment ddedicated” tocertain specific functions, but it never defines

the term “dedicated register memories.” At the oral hearing, PMC argued thaiateeldregister
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memory” merely refers to a register memory that is always a register mermappesed to a
memory that mayemporarily operate as a register memory. (Dkt. 287.at 96-97.)

Vizio contends thatunder PMC'’s construction, every memory location that can
temporaily store information would bédedicated.”Vizio contends that PMC’s construction
effectively reads out the word “dedicatedizio contends that thepecification describes tw
classes of register memoriegsorking memories and dedicated memories. Vizio contends that
working memories can be used for multiflanctions, but “dedicated register memoriesé ar
“dedicated strictly to the functions describleelow, and are not used for any other functions.”
'217 Pateni83:24-26.Vizio contends that thipassage is the ondisclosure regarding dedicated
register memories, and PMC should be held to that diselqkt. No. 196 at 23-24.)

Analysis

PMC’s construction in effect does not givemeaningto “dedicated” asPMC'’s
constructioncould be interpreted t@ncompass all register memories as the t&awemgister
memory” is construed ithe Phase 10rder based owhat breadth of meaning “preconfigured”
carries Further, PMC has not pointed to any evidence that links “dedicated” to “prao@uafig
Vizio, however, reads more into the specification than is actually recitesl.specification
citation provided by \iio states “[w]ith the exception of the memories whose names include
the word ‘working, all the aforementioned register memories are dedicated strictly to the
functions described below and are not used for any other functidh3.'Patent 83:226. This
passage does not mandate that the “aforementioned register memories” ynhgvenstrictly
one function. In fact, the register memories may have the “functions” (pasaklescribed
below.” Theseregister memories are not stated to be limited ® fonction The specification

does not provide a clear disavowal that the “dedicated” register memars¢®nty provide one
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function. In this context, “dedicated” as used in the term is more appropriatelgdviass
describingthe register memory, not tienction provided by the register memory.

The Court construes “dedicated register memory” to mean “memory that is
dedicated for use solely as a register memory.”

22.[from/cause] said plurality of programmable processors(’885 Patent claims 102,
105, and 106)

PMC Vizio
This term does not require construction From/cause each programmable processof
beyond its plain andrdinary meaning. said plurality of programmablgrocessors.

The parties dispute whether the file history mandidwesise of “each

Positions of the Parties

PMC contends the dispuitethe same as the dispute floe term*among said pluratly of
programmable processgrsvhether the claim requirgle invocation of all of therogrammable
processorsPMC contends that the prosecutidnstory Vizio cites to relates to canceled
application claim 123 which included the word “each.” (Dkt. No. 69 at 35-36.)

Vizio notes that the asserted issued claims (102, 105 and 106) correspond to applicati
claims 160, 163 and 164. Vizio contends that during prosecution, PMC stated that the prior art
fails to teach “outputting processing information at each of said plurality agrggmmable
processors, as claimed in claims 1128 and 158L.70. For this reason, the reference also fails to
teach . . . the step of causing, using a programmable control processort anécad said
plurality of programmable processors to receive only of said data messagedsspsaid data
message selectively, as claimed in Claims 128 and 1&kt. 196 Ex. M (July 8,2013
Amendment) at 55.)

The parties did not argue this term at the oral hearing.
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Analysis

Similar to the “among” term discussed above, the prosecution history provides guidance
Though application claim 123 does not correspond to the asserted epphsationclaims160,
163 and 164 are corresponding claiand subject to the statements made by the applicants.
(Dkt. 196 Ex. M (July 8, 2013 Amendment) at 5B69r similar reasons as provided with the
“among” term, the Court finds that the proper construction includes “each.”

The Court construes “[from/cause]said plurality of programmable processors” to
mean “from/cause each programmable processor of said plurality of programmaél

processors.

23. receives a subset of a plurality of signal€ 217 Patent claim 38)

PMC Vizio

This term does not require construction Receives less than the full set of the plurali
beyond its plain and ordinary meaning. To | of signals.

the extent @onstruction isiecessary, PMC
proposes:

Receives a portion of a larger séfsignals.

The disputegresenteds really a dispute as to the meaning of “subset” as discatsne
for the term“subset of [a/said] plurality of signalsPMC contends that the term does not need
constructionpecause the additianf “receivesa’ to the “subset ofa/said] plurality of signals
does not raise any additional issues for constructiamo provided no additional briefingfhe
parties did not argue this term at the oral hearing.
Analysis

Having construed “subset of [a/said] plurality of signals,” the addition of ires&’

does not raise any additional construction disputes.
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The Court finds that other than the construction of “subset 6 [a/said] plurality of
signals” as construed abovethe term “receives a gbset of a plurality of signals” needs no

further construction.

24. multimedia presentation (' 217 Patent claims1, 30, 31, 32, and 38)

PMC Vizio
This term does not require construction Presentation comprising the combination of
beyond its plain and ordinary meaning. two or more media (i.e., channels of

communication, such as radio, television,

To the extent @onstruction isecessary, broadcast print, dinternet).
PMC proposes:
A presentation that usesultiple forms of
media.

The primary dispute is a dispute as tonmeaning of “media,” which is a term construed
above. The parties also dispute whether Vizio’s construction would exclude disclosed
embodiments by requiring the presentation to be “combined,” thus excluding a coordinated
presentation of two media on two separate displays.

Positions of the Parties

PMC notes that Vizio’'sise of “combinedivould require the presentation e output to
a single display. PMC contends that claimschas '217 Patent claim 14 require outputting the
television program of a multimedia presentation on a first output device and a second ofedium
the presentation on a second output device. (Dkt. No. 69 at 38.) PMC also contends that Vizio’s
construction would exclude the Wall Street Week example (a graphic of a psetfglio
overlaid on the television program) because such a presentation is presentadoogly & TV
monitor, not through multiple channels of constructida.) Vizio does not separatelygue ths
term beyond the argumentstbe “media” term

The parties did not argue this term at the oral hearing.
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Analysis

The primary disputes between the parties are addressed above withoégaedia.” As

to the impact of “multi,” the Court adopts PMC'’s construction.

The Court construes “multimedia presentation” to mean “a presentation thatuses

multiple forms of media.”

25.Content Terms

content [of a/said [first/second] medium(’217 Patentclaims 1, 4, 30, 31, and 38)

determining([s] content /identify[ies/ing] [said] content (217 Patent claims 1, 30, and

38)

PMC

Vizio

These terms do not require construction
beyond their plain and ordinary meaning.

Content [of a/said [first/second] medium:
Information in or describing the medium,
such aghe identity of the program, and
words, sounds, and images in the medium,
that saysomething about the substance of t
medium.

determining[s] content / identify[ies/ing]
[said] content:

Requires some ascertainingrecognizing the
content, e.g. an idafier that is associated

simply determining / identifying the presend
of a type ofinformation.

NOTE: Vizio added the “e.g.” phrase post
briefing. (Dkt. No. 212 at 6.)

with a particular television program, and not

e

The parties dispute whethererely determiningthe type of information(for example

audio verse video) constitutes determining content.
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Positions of the Parties

PMC contends that Vizio attempts to take disparate portions of the BPAI's discos
“content of a medium” and combine themairat single claim definition, while removing context.
PMC states that the BPAI noted that a “definition of ‘content’ as ‘substarste ngganing, or
significance’ is supported by a dictionary definition” and that “[c]lontent of a unmeds
information in ordescribing the medium, such as the identity of the program, and words, sounds,
and images in the medium(Dkt. No. 69 Ex. 8 (Jan. 13 2009 BPAI Decision) at) Z8VIC
contends thatni a completely separatesdussion over 60 pages laterits decision, te BPAI
distinguished the claims over prior art tldasclosed identifying the “sync signal ‘content,”
noting that “[a] sync signal may be content of a signal, but it is not ‘conterat’ ‘wfedium’
because it says nothing about the substance of the niseliar¢gram) beingeceived.”ld. at 87.

PMC contends thatizio combines these completely separate discussions of “mgdium
requiring that the “identity of the program, and words, sounds, and imagesniredngm” must
also “say something about the substance of the medium.” PMC contends that is ndtewhat t
BPAI said. PMC contends that to the extent any construction of this terroeissaey, the BPAI
confirms thatit merely means “the substance” of the medi&®kIC contends that would not
aid the jury to informthe jury that “the content” of the medium is synonymous with “the
substance” of the medium.

As to “determining / identifying” the content, PMC contends Wiato selectively eds
the BPAI's decision. PMC notes that the BPAI dlate

The limitations of “determining content” or “identifying content” require some

ascertaining or recognizing the content, lhis is not limited to machine

recognition. As disclosed, this could be an idemt that is associated with a

particular telewgion program, such as ‘Wall Straéteek.” The identifier is just a

number that has an association with the program and does not have to be human
readable text.
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(Id. at 26) PMC contends thaVizio takes the first part of this passag§rjequires some
ascetaining or recognizinghe content—and then omits the entire following discussion which
makes clear that identifyingr determining content may simply include recognizing a numerical
identifier having someassociation with the contenBPMC states thaWwizio then adds a
requirement that “determining” or “identifyingthe content of a medium cannot be “simply
identifying the presence of a type of informatioRPMC contends that Vizio’s interpretation
would exclude the very embodiment i upon by the BPAI, in which mumerical identifier
reflects the “presence of a type of information,” such as a partieléaision program.

Vizio contends that PMC disregards the prosecution history. Specifically, \datertds
that PMC repeatedly stated that the ‘@ ofa medium” is what the actual televisiprogram
is, and not just a description of what the signal is. Vizio contends that theteegeexamples:
(1) PMC described content as “program specific information” (Dkt. No. 196 Ex. S (Feb. 4, 2002
Amendnent) at 35),(2) described an embodiment in which “the content of television
programming is determined” such that “a determination of what television prognateised
[which] is not contemplated by the prior arttl.(at 119120), and(3) disparaged therior art
because it does “not signify what television program is being provided via #hasi@h
broadcast (Dkt. No. 196Ex. F (Mar. 7, 2005 Appeal Brief) at &3.). Vizio contends that it
proposes the same construction‘fmntent of a medium” useloly the Examiner in the Notice of
Allowance to capture PMC’statements: “information in or describing the medium, such as the
identity of the program, andords, sounds, and images, in the medium []. Says something about
the substance of threedia.”(Dkt. No. 196 Ex. B (Feb. 25, 2010 Notice of Allowance) at 3.)

Vizio also states thatnoappeal, PMC argued that determining the content of a medium

requiresdetermining the identity of a television program (e/gall Street Week)(Dkt. No. 196
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Ex. F (Mar. 7,2005 Appeal Brief) at 3%.Vizio contends that the Appeals Board and the
Examiner agreed and construed bathtermining” and “identifying” content as “requismme
ascertaining or recognizing theontent, but this is not limited to machine recognitiés.
disclosed, his could be an identifier that &ssociated with a particular television program, such
as ‘Wall Street Week.”(Dkt. No. 196Ex. N (Jan. 13, 2009 Decision on Appeal) ad;A®kt.

No. 196 Ex. B (Feb. 25, 2010 Notice of Allowance3g} In response to PMC’s argument that
Vizio’s proposed construction would “exclude the very embodiment raped by the BPAT
Vizio states thathte “numerical identifier” does not mereigentify the presence of a type of
information. Rather, Vizio notes thahe BPAI stated, the numerical identifiarould be unique

to the “Wall Street Week” television program, which is consistent Wi#o’s construction.
(Dkt. No. 196 Ex. N at 26.)

Vizio contends that he negative limitation in Vizis construction for
detemining/identifying content (“andnot simply determining the presence of a type of
information”) is necessary because it prevePiC from reclaiming scope that it disavowed
during prosecution, specifically that determinimgnether a signal includes audio or video
satisfies the claims. Vizio states thlae tExamineinitially asserted thatentifying a “subpilot
tone” that indicated audio was present anticipated “determiningdhtent” of a television
program.(Dkt. No. 196Ex. S (Feb. 4, 2002 Amendment) at 1P#) Vizio contends thatot
traverse this rejection, PMC argued that merely detecting thepiktbtone identifies the
presence, not the content, of the-swidio.” (d. at 138) Vizio contends thaPMC should not be
allowed to reclaim the spe it surrendered.

In reply, PMC summarizes the dispute as to what “content” is being determined or

identified in the claims: whether it could simply be a numerical identifier egedcwith a TV

83



program, or whther it must be something moseich as théwords, sounds, and image®£MC
states thathe BPAI decision makes clear thatontent . . . could be an identifier that is
associated with a partitar television program, such a&all Street Week.”(Dkt. No. 69EXx. 8
(Jan. 13, 2009 BPAI Decision) &6.) PMC states that thBPAI further specifies that the
“identifier” is “just a number that has an association with the program andndbbave to be
human readable text(fd.) PMC contends that Vizio’s construction, which regs the detection
of more than“the presence of a type of information,” is thus directly at oaltls the BPAI's
minimum requirement of a numerical identifier that need not be humadable.

PMC contends that itdescription of content as “program specific information” does not
run afoul of a construction of “content” to require “a number that has an association with [a
program.”(Dkt. No. 196Ex. S (Feb. 4, 2002 Amendment) at)3MC states thahe numerical
identifier discussed by tHRPAI may constitute “program specifisformation.”PMC states that
its description of its invention asequiring “a determination of what television program is
received” and whether “particular graphiformation is overlaid on the television video” also
does not mean that the “determining”“@entifying” step must include the detection of more
than the presence of a type of informatisach as digital video signalBMC also asserts that
the sipposed “disparage[ment] [of] the priart” does “not signify whatelevision program is
being provided” is again not at odds with a construction of “content” to rethiitea number
associated with the identity of a TV program be determined or ident®ig contends that
Vizio’s construction of “content” should beejected in favor of either no wstruction, or one
that comports with the BPAI's statements whielguires only a barbone numerical identifier

associated with a television program.
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PMC states thaf the Court wishes to construe “content of a medium,” it should adopt
the plain andrdinary meaning of “something about a mediuPMC states that Vizio’s attempt
to place a negative limitation on “content” (i.e., it must say something #b®presence of the
medium) is also based on a mistaken reading of PMC’s statements in thestfitg. PMC
contends that during prosecution, PMC stated that the Hirashima “second languagiosuba
teletext translation system” does not teach or suggest “identifying the toherirstmedium
and identifying the content of a second medium” becausetiteg the presence of the subpilot
tone in Hirashima is not the same as detecting the content of the (BddidNo. 196Ex. S
(Feb. 4, 2002 Amendment) at8@Detecting Hirashima’s subilot tone identifies the preses,
not the content, of thesub-audio.”)) PMC contendsif “identifying the content” means,
according to the BPAI, the determination of a nunaridentifier associated with program,
such as “Wall Street Week,” then there has been no surrender of claim scope for Bislt€ to
that the identification of a tone or stdudio is not the same #se identification of a certain
program identifier, such as the name of the translation or audio recording uredgitda.(Dkt.

No. 83 at 17.)

At the oral hearing, it became clear that PMC contends that merely
determining/identifying the “type” of content is encompassed by the clamst€Dkt. 237 at
34-35, 3738, 4142, 47-48) Thus,under PMC'’s view the content could merely be categorized
as broadly as video or audio, and thus, “determinoigent” / “identifying content” could be as
simple as determining whether video or audio is present. PMC contends that thereotieer be
properties or characteristics to determine content but that the first questioratigypé of
content is present, and thus, merely determining the type of cofvieleo or audio)is

“determining content” / “identifying content.ld( at35, 37-38.)

85



Defendants emphasized at the oral hearing that the claim terms relate tgirgthié
content, nb merely identifying the type of transmission. Defendants noted that the claims
originally contained limitationgs tothe “kind” of transmission. Defendants noted that “kind”
was removed from the claims and the “determining the content” was added. Defahdants
noted that the corresponding applicant argument distinguished prior art whicly rdergified
the presence of stdudio as opposed to determining the contéat.at50-51)

Analysis

The Court rejects PMC arguments as not conforming to the plain and ordinanynme
of the terns, conflicting with the specification andonflicting with the file history. Further,
PMC'’s arguments are inconsistent. As even PMC acknowledges, the plain andyardiaaing
of “content” relates to the “substance” what is transmitt€dkt.(No. 69 at 41.)At the oral
hearing PMC also reiterated that the “content” is the “substance or gist.” (DkR3NXat 47.)
This conforms to thadentifiers of the content in thepecification.’490 Patent 15:550
(identifiers for each programmingnit), 192123 (identifier that identifies “Wall Street Week”)
'217 Paten26:89 (identifier codes for each programihis also conforms to what PMC asserted
in prosecution amendmen{®kt. No. 196 Ex. S at 35 (“identifying content in the description of
analyzing identifier signals to identify program specific information”), -120 (as to
“determines conteritthe prior art does not suggest “determining the content of the television
video” and “the determination of what television program is received is not contethpiathe
applied art.”), 138 (detecting the presence ofaudiois “not the content” detectigr This also
conforms to PMC'’s appeal arguments. (Dkt. No. 196 Ex. R&33(“Accordingly ‘content’ is
properly construed to mean ‘substance,’ ‘gist,” “meaning’ or ‘significanoegbntrast to ‘form’

or ‘structure.”™), 33 (“the Examiner has interpreted the term ‘determinorgent’ to simply
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mean ‘detecting a portion of a transmission signal.” As properly construed;ntie@nization
signals of a television video signal are not ‘content’ of a medium.”), 34 (“The conteri\atie
Street Week’ program) of the television broadcast (second medium) is iakf)iifiEnis al®
conforms to thPAI's appeal decision. (Dkt. No. 196 Ex. N at 26 (“Although not defined in the
specification, Appellants' definition of ‘content’ as ‘substance, gist, mganr significance’ is
supported by a dictionary definition (Br. 32). ‘Content’ of a medium is information in or
describing the medium, such as the identity of the program, and words, sounds, and images in the
medium. The Ilimitations of ‘determining content’ or ‘identifying content’ requicenes
ascertaining or recognizing the contebut this is not limited to machine recognition. As
disclosed, this could be an identifier that is associated with a particular telguisgram,

such as ‘Wall Street Week.)")

Thus, the intrinsic record clearly conforms to the plain and ordinary ngeaviiich
conveys the concept of the substance or gist of what is being transifittecer, this evidence
clearly counsels that determining / identifying the content is not merely glagtithe type of
the medium.

PMC ignores this meaning anlkases its @uments though,on the contention that
“content” transmitted on a medium is “something about a medium” suoteesy identifying
the presencef video or audio. (Dkt. No. 83 at 17; DK&37 at 34-35, 37%38, 4748) To reach
this conclusionPMC ignoreghe plain meaning described abofferther, PMC ignores the clear
context of the claimg which the “content” of a medium and “medium” are separate elements.
Thus, PMC argues that identifying merely “TV” or “audio” would identify ttentent. PMC,
though,is identifying the medium, not the content, which are different claim elemdfus.

example '217 Patent claim 1 recite§l) a first medium and a second medium a2
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determining content of each medium. The content is then identified with an idemifiehe
identifier is used in coordinating the multimedia presentation including the nemuntethat
“said content of said medium comprising an identifier that matches said predeterdeingfier
explains a significance of said presentation using safiokmation.” Under PMC’s theory
merely identifying the type of medium woube sufficient to identify the content. However, such
identification does not identify the “substance” of what is transmif®dC’s position also
directly conflicts with its prosaition arguments in which PMC argued that the claims did not
merely relate to identifying the type of transmission, such as merelyfyitegthe presence of
subaudio. In fact, PMC appears to construe the terms to mean that which was gxplicitl
removed from the claim, the “kind” of transmission.

Further PMC acknowledgedat the oral hearinghat itsconstruction does natquire
identifying the content butather merely “the first question” that is part of identifying the
content. (Dkt. No237at 35, 3738, 4748 (identifying “TV” or “audio” is sufficien).) However,
the claim limitation does not merely state determining or identifying part of the comtent o
performing a partial identification of the content, rather the terms in quesacileterminng
content” and “identify[ies/ing] content.” Merely identifying the type of cobhi@oes not identify
the content.

Finally, it is noted that PMC alsoasests argumerd on the premise that Vizio would
exclude the example dherebeng a numerical identifier associated with a TV program. Vizio
does not make such a statemantd Vizio’s construction explicitly contradicts PMC'’s assertion.
In particular, Vizio’s construction would encompass “informatievhich is “the identity of the
program.”Such information could clearly be the numerical identifier of a TV progr&mC

has not presented amyidence that indicates Vizio’s construction conflicts with the intrinsic
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record. Moreover, Vizio’s construction is in accordance withplaen meaning and theepeated
statements of the applicants and the BPAI.

The Court finds that “content [of a/said [first/second] medium” hasits plain and
ordinary meaning and that “determining[s] content / identify[ies/ing] [said] content means
“ascertaining or recognizing thecontent, and not simply determining / identifying the type

of medium.”

26. a [first/second] passing fashion ('885 Patent claim 102 and 106)

PMC Vizio

This term does not require construction Indefinite
beyond its plain andrdinary meaning.

Vizio contends thathte type © manner of passing is not disclosed.

Positions of the Parties

PMC states thathe claim recites, “passing a first portion of said stream of digital data
among said plurality of programmable processors in a first passing fashion” amdoliing,
with said programmable control processor, the passing of a second portion of said $tream o
digital data among said plurality of programmable processors in a secsdgotashion.” PMC
contends that one of ordinary skill in the art, reviewing the claims and the spexificaduld
understand (1) that there are different fashions, or marofgrassing streams of digital data and
(2) what a first passing fashion and a second passing fashion, as recited inntise rolaan.
(Dkt. No. 69 at 41.)

Vizio notes that PMQCeadily admitghere are “different fashions, or manners of passing
streams ofdigital data,” but Vizio contends that nothing in the specification or prosecution

history provides any guidance to one of ordinary skill in the art as to what tlas$eotfs or
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manners” are. Vizio contends that even with the guidance of the intringrd reagerson skilled
in the art could understand “passing fashion” as passing data or signals uncompressed,
compressed, unencrypted, encrypted, with error correction, without error @orrestth or
without authorization information, passing by valaepassing by reference, etc. (Dkt. No. 196
at 27(citing Dkt. No. 196-23 Reader Dec).at 11 116, 139).)

Vizio also contends that nothing suggests how the first and second passing fashions
differ. Vizio contends that imntermec Techs. Corp. v. Palm Ir& pair of similar terms, “first
style” and “second style,are indefinite because “[n]Jowhere in the specification or claims is
there any suggestion as to how the styles differ, examples of styles, norhanygwidance
which would allow a person of ortary skill in the art to discern the meaning of ‘first style’ or
‘second style,’ nor to discern the degree of difference between thelhtgrrhec Techs. Corp. v.
Palm Inc, 738 F. Supp. 2d 522, 54 (D. Del. 2010). Vizio contends that the '885 patent
specification, claims, and prosecution history provide no guidance as to how theetiostd
passing fashions” differ.

In reply, PMC contends that the specification includes extensive disclosures of
“fashion[s]” in which data is passed. PMC points to specification disclosurethat “[w]hen
said transfef00-heademmessage instructions are executed in the course of the processing of the
message of FIG. 2H, said instructions cause processing to proceed in the fofiastian,”
followed by more than a column of disclosures regarding how the message is prarabse
transferred. 217 Patent 59:60:16. PMC also points to the passage: “In this fashion, said
transfera-00heademmessage instructions cause controller, 39, to transfer the message of FIG.

2H to the addressed apparatus of said messédjeat 60:1416. PMC contends thabe claims
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make clear that the data must be passed in a “firstsewbnd” passing fashion, i.e., different
fashions of passing data.

The parties did not argue this termlas pbral hearing.
Analysis

The claim limitation only requires passiadirst portion of the data among the processes
in a first fashion and passing a second poritioa second fashion. Vizio seeks to limit the claims
to a particular type of passing. Hoveg, that is not what is claimedhe specification provides
numerous details regarding ways portions could be passed. '217 Pater@®B961This portion
of the description begins by stating that “instructions cause processing teegrot the
following fashion” Seven paragraphs then explain the fashion of transferring a message of
Figure 2H such that “[i]n this fashignthe message instructions cause the controller “to transfer
the message of FIG. 2H to the addressed apparéduat’60:14-16, 59:5-60:The specification
continues with“[b]y contrast...” and then describes the transfer of a messagedhtins
command informatiorsuch asshown inFigure 2K.Id. at 60:1761:36. Thesgassagesf the
description are summarized as describing “[i]is fashion...instructions cause controller, 39, to
transfer the message of FIG. 2K to the addressed apparatus of said medsabescontextit
is reasonably certain that theranbe multiple ways of passing portions of the data among the
processors. Vizio, in effect, contends that the first fashion and second fashidpeniosted to
particular fashions. However, even Vizio’s expert acknowledges that one skiltezl ant tvould
understand thahere may be many different ways passing could be performed as a broad range
of possibilities exists. (Dkt. No. 1953 (Reader Decl.) at {1 116, 139.) Merely because a term is
broad does not render it indefinite. Heiteis reasonably certain thads chimed there merely

must be a first fashion and a second fashiamther, the intrinsic evidence provides meaning to
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the passing fashions and the extrinsic evidence establishes that thet chmiering fashions
of passing would have meaning to on#éla# in the art to a reasonable certainty.

The Court finds that “a [first/second] passing fashioh has its plain and ordinary
meaning.

27.expanding [and contracting] the portion of said [received] information trarsmission
(775 Patent claims 3 and 13)

PMC Vizio

Selecting a longer [or a shorter] portion of | Indefinite
said [received] informatiotransmission.

The parties do not raise issues beyond those raisd¢deirierm“an expanded [and
contracted] code portion” which is construed above $ame analysis appliesre

The Court construes “expanding [and contracting] the portion of said [received]
information transmission” to mean “selecting a larger [or a smaller] portion of said
[received] information transmission”

28. control processor ('2,649 Patent claims 1, 2, 3, 8, 11, 13, 39, 41, 42, 62, 67, 78, 91, 92,
93, and 97; '650 Patent claim 1)

PMC Samsung

A digital electroniadevice or circuit that A processor that controtgher devices or
controls other devices or circuits by operatingircuitry by processing control information.
on control information according to
instructions.

As noted in the Agreed Constructions abofie, pparties agreed that “processor’” means “a
device that performs operations according to instructioBsfnsung contendthat PMC'’s

change of “processor” to “digital electronic device or circuit” is noteworthyalee “digital
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electronic devicedoes not ap@® in the patent specificatiohe parties did not argue this term
at the oral hearing.

The term in question includes “processor.” PMC has not shown why the agreed
construction of “processoshould be deviated fromHaving construed “processoiSamsung’s
construction most accurately conforms to the specificat®pecifically, the specification
describes control processors responding to “signals” generally. 217 Pdistnia@. Further,
SPAM signals “are invoked at the control processor” (217 Patent &6Band “SPAM signals
includes data, computer program instructions, and commands” (217 Pateb).22:4-

The Court construes “control processor” to mean “a processor that controls other
devices or circuitry by processing control information.”

29.message / message stream ('2,649 Patent claims 1, 2, 7, 8, 11, 28 29, 39, 41, 48, 49, 50,
51, 64, 78, 82, 83, 84, 88, 90, 92, 93, 94, 97; '650 Patent claim 1)

PMC Samsung
(message) A digital data package having a| (message) All the signal processing
recognizable structure. information, transmitted in a given
transmission, from the fir&lit of one header
(message stream) geries of messages. to the lasbit transmitted before the

first bit of the next header.

(message stream) A seriesooflered
transmittednessages.

Positions of the Parties

Samsung’s construction of “message” conforms to the Court's Phase 1 preliminary
construction. PMC acknowledges that the Court’s Phaseliminaryconstruction of “message”
is acceptable and also has no objections to construing “message stream"atcdyees of
messages.” (Dkt. No. 69 at 50.) Samsung contends that PMC does not cite support to limit the

term to “digital data package” or “recognizalstructure.” (Dkt. No. 78 at 28.)
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As to “message stream,” Samsung contends that the specification shows niesaage s
in a particular order. (Dkt. No. 78 at 28 (citing Figure 21).) Samsurtyduicontends that the
specification teaches that messagmestransmitted.

The parties did not argue this term at the oral hearing.

Analysis

The parties are substantively in agreement as to “messagéMCand Samsung have
bothindicated that the Phase 1 preliminary construction is acceptable. As to gmassam,”
Samsung has not identified any portions of the intrinsic record that mandate inclusien of t
limitations Samsung seeks beyond the plain meaning of message stream.

The Court construes “message” to mean “all the signal processing information
transmitted in a given transmission, from the first bit of one header to he last bit
transmitted before the first bit of the next header”

The Court construes “message stream’d mean “a series of messages.”

30. cadence information ('2,649 Patent claim 67)

PMC Samsung

Fields in a data package such as headers, | Information (such as headers, length token
lengthtokens and/or end-dite signals that | or endof-file signals) thaknables a receiver
enable aeceiver apparatuto distinguish the | apparatus to distinguish the individual
individual messages within a message stred messages of message stream.

The parties dispute whether the term should include “fields in apdatieage” verse
“information.”

Positions of the Parties

PMC objects to construinghe term as “information” rather than “fields in a data

package.” PMC contends that it seeks to define the structure of the termtmathexemplary
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content. PMC contends that using “information” adds nothing for the jury. (Dkt. No. 69 at 52
53.) PMC contends that the specification refers to “cadence signals” andnthaintext,
“signals” are transmitted as “data packag@3skt. No. 69 at 53.)

Samsung contends that “dgtackage” is nowhere in the specification and that PMC does
not cite to support for referencing “fields.” (Dkt. No. 78 at 29.)

The parties did not argue this term at the oral hearing.
Analysis

The disputes presented are similar to those presented in Phasthe same term. For
the reasons articulated in Phag@rtler, the Court rejects PMC’s construction.

The Court construes “cadence information” to mean “information (such as heaets,
length tokens, or endof-file signals) that enables a receiver apparas to distinguish the

individual messages of a message stream.”

31. digital television signals (2,649 Patent claims 39, 51, and 67)

PMC Samsung
Television programminthat includes digital | Television programming ihich the video
audio and digital videsignals. and audio are transmitted as digital video

signals and digital audio signals, at least a
portion designe for multiple recipients.

Positions of the Parties

PMC states that the specification makes clear that the Court’'s Phase 1 preliminary
construction is correct. (Dkt. No. 69 at 58MC contends that its construction“eonsistent”
with the Phase 1 preliminary constructiolial. Y Samsung adopts the CourPbase 1 preliminary

construction. Samsung contertiat PMC’s construction broadens the construction through the
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use of “includes.”Samsung contend&at PMC offers no rationale for removing “at least a
portion designed for multiple recipients.”

Theparties did not argue this term at the oral hearing.
Analysis

The Court adopts the same construction as originally presented in the Court's Phase 1
preliminary construction for the reasons described in the Phase 1 Order.

The Court construes “digital television signals” to mean “television programming in
which the video and audio are transmitted as digital video signals and digitaludio signals,

at least a portion designed for multiple recipients.”

32. control signal ("775 Patent claims 2, 3, 11, 12, 13, 1835 Patent claim 10§

PMC Samsung

This term does not require construction A signal that controls as opposed to only
beyond its plain and ordinary meaning. To therovidingidentification information.
extend construction isecessary, PMC
proposes:

A signal that carries information, data or
instructions that affects, controls, emables
processing.

Samsung contends that PMC'’s inclusadriinformation” “that affects” “processing”
expand the construction beyond “control.”

Positions of the Parties

Samsung contends that, like the term “valve control signal,” there is a fundamental
dispute between Samsung and PMC about the plain meaning of the term “control thighal”
should be resolved. Samsung states that while this Court and others have declinedue const
this term in the past, the applicants’ disclaimer in the '775 patent file higidrigh was not

addressed by the parties in previous cases) makes an explicit constnecigssary in this case.
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Samsung contends that the dispute is whethesn&ral signal must actually exert control or
merely provide “information” that “affects” and “enables” processirgn8ung contends that
the applicants disclaimed the latter to avoid prior art during prosecution.

Specifically, Samsung states that the gggpits distinguished the claimed “control
signal” from a “pointer’(the page number in the Se8mith reference) because the “decader
is not controlled by this pointer” and the pointer merely “tells the decoder whecedte |
teletext information.” (Dkt. No78 Ex. K, (02/28/2013 Amendmentat 2425.) Samsung also
referencedhe statement thdahe pointer “is more appropriately understood as an input to the
decoder, rather than as a signal that controls the decdgldey.Samsung also contends that the
applicants distinguished the claimed “control signal” from “subscription controtnatian,”
because subscription contiaformationis merely “used to identify subscriber messages at the
receiver's decoder.(ld. at 73.) Samsung states thathie “pointers” and “subscription control
information” may affect or enable processing, they do not exert controlsagawded out during
prosecution.

In reply, PMC notes that this Court has twidechostarandZyngg declined to construe
the term. (Dkt. No. 83 at IPPMC contends that claim scope was not surrendered during
prosecution by distinguishing Sefmith’s “encoded page number” from“eontrol signal.”
(Dkt. No. 78 Ex. K (Feb. 28, 2013 Amendment) atZ8b) PMC states that, rather, the applicant
argued that the “encoded page number does not amount to a control signal becauseléue enc
page number does not control a decoder to dedoalesfer, expand, and contract the code
portion of an information transmissionld( at 26.) PMC contends that such a statement is not a

clear disavowal of a “control signal,” which has the ability to “affect, contool enable
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processing.” (Dkt. No. 83t 19 (citing '217 Patent 7:49-63, 12:6-14, 39:6-10, 115:41-60, 149:47-
67, 169:3-15; '490 Patent, 17:39-46, 12:13-32, 19:35- 20:7, 4:5-30, FIGs. 4A-4E).)

The parties did not argue this term at the oral hearing.
Analysis

The claim term imguestion is‘control signal” For the reasonsexplained above for the
term “valve control signal,” the Court similarly rejects PMC’s expansioncohtrol” hereto
further include “affect” and “enablePMC has not identified any intrinsic evidence that supports
changing the term “control” to include concepts beyond control, such as “adfett*enable.”
As to Samsung’s negative limitation, PMC has acknowledged that a mere idénfifisuch as
a pagenumber) is not within the ordinary meaning of “control.” (Dkt. No. 83 aR19 As the
issue is not in dispute, Samsung has not demonstrated why it would be beneficial for the jury
include the negative limitation.

The Court construes®“control signal” to mean “a signal that controls.”

33.information from said first medium / information based on said second ndium
(217 Patent claims 1, 30, and 38)

PMC Samsung
This term does not require construction Information distinct fronvideo and audio
beyond its plain andrdinary meaning. data of the other medium.

The parties dispute whethtire informationmustbe distinct from tke video and audio of
the medium.

Positions of the Parties

Samsung contends its construction aids the jury in itsrdetation by clarifying that the
asserted claims involve audio and video data as well as distinct informatioh, tatyather are

used to generate a multimedia presentation (according to the claim preamblasung
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contends that the Wall Street Week ex@psclosed in the patent plainly demonstrates that the
claimed “information” is distinct from the claimed “contenfamsung contendsprf instance,

that he '217 Patent teaches combining graphics information, using video overlays, with the
video from the broadcast transmission. (Dkt. No. 78 at 30 (citing '490 Patent at2D9232
Samsung contends that in this example, the graphics informatiolaimly distinct from the
video information.

In reply, PMC contends that Samsung neither provides support for its proposal that
“information” and “content” are distinct with respect to a “medium,” nor foragsertion that
“video and audio data” may be equated with the “content,” but not the information of a medium.
PMC contends that neither claim 1 nor theafication discloses that the “content” of a medium
consists only of “video and audio dat&MC further states thathe specificabn and claim
languagedoes not require that “information” from or based on a medium bruslistinct from
thevideo and auid data.(Dkt. No. 83 at 20.PMC states th&bamsung’s citing of a teaching in
the specificationof combining graphics information using video overlays does not bolster
Samsung’gosition because @ccounts only for the “video” portion of the proposed “video and
audio data” constructioPMC contends that becau§aformation,” “content,” and “medium”
are nontechnical terms that are already being constaggghrately, PMC submits that the Court
need not construe the terms here.

The parties did not arguhis term at the oral hearing.

Analysis

Samsung merely points to an example from the specification in which the relevant

information is distinct from the TV video and audio signal. More particularly, Sagnsaoints to

the Wall Street Week example where graphics {z@adio / non-video informatiorgrecombined
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with the audio/video of a television program. Samsung has not, however, idesvitiethcein
the specificatiormandating sut a limitation.See Alington, 632 F.3d atl254. Further, “[t]he
stations so automated may transmit any form of electronically transmittegtaprming,
including television, radio, print, data, and combined medium programming...” (217 Patent
167:5255) and “[tlhe programming so displayed (or outputted) may be any form of
electronically transmitted programming including television, radio, print, dath,cambined
medium programming and may be received via any electronic transmissiois.nieé217
Patent 201:44-47).  Moreoverthe specification provides further guidance contradicting
Samsung’s construction. The '490 specification describes an embodimeobdndiining
television and radio, a combination that Samsung would exclude. 490 Pat&r2918A
constrution excluding embodiments is rarely corrésee Acent Packaging, Inc. v. Legg&t
Platt, Inc, 707 F.3d 1318, 1326 (Fed. Cir. 201Bblding that a construction that excludes the
preferred embodiment “is rarely, ifver, correct”). Having rejected Saong’s “distinct”
limitation, the Court has resolved the claim construction disfg#eO2 Micro Int'l Ltd. v.
Beyondinnovation Tech. Cp521 F.3d 1351, 1362 (Fed. Cir. 2008) (“district courts are not (and
should not be) required to construe every limitation present in a patentitedssi@ims.”);
Finjan, Inc. v. Secure Computing Cor®26 F.3d 1197, 1207 (Fed. Cir. 2010) (“Unlik2
Micro, where the court failed to resolve thparties’ quarrel, the district court rejected
Defendants’ construction.”).

The Court finds that the terms “information from said first medium” and

“information based on said second medium” have their plain and ordinary meanings
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CONCLUSION

The Court adopts the constructions above for the disputed and agreed terms of the
Asserted Patentd~urthermore, the parties should ensure that all testimony that relates to the
terms addressed in this Order is constrained by the Court’s reasoningvafiawéehe presence
of the jury the parties should not expressly or implicitly refer to each’sttlaim construction
positions and should not expressly refer to any portion of this Order that is not an actual
construction adopted by the Court. The references to the claim construction Hftmessbe
limited to informing the jury of the constructions adopted by the Court.

SIGNED this 25th day of October, 2016.

%SQMJL_

ROY S. PAYNE
UNITED STATES MAGISTRATE JUDGE
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