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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
MARSHALL DIVISION

THETAIP LLC, 8
8
Plaintiff, 8
8
V. 8 NO. 2:16-CV-527-JRG-RSP
8
SAMSUNG ELECTRONCS CO., LTD., 8
and SAMSUNG ELECTRONICS 8
AMERICA, INC. 8
8
Defendants. 8

MEMORANDUM AND ORDER ON CLAIM CONSTRUCTION

On May 23, 2017, the Court held a heariogletermine the proper construction of
disputed claim terms in United States R&deNo. 7,010,330 and 9,331,728. Having re-
viewed the arguments made by the partighathearing and in their claim construction
briefing [Dkt. # 63, 69 & 71},having considered the intrinsic evidence, and having made
subsidiary factual findings alt the extrinsic eviehce, the Court issues this Claim Con-
struction Memorandum and Ord&ee Phillips v. AWH Corp415 F.3d 1303, 1314 (Fed.

Cir. 2005);Teva Pharm. USA, Inc. v. Sandoz, |A&5 S. Ct. 8B, 841 (2015).

! Citations to documents (such as the partigsf®and exhibits) in this Claim Construction Mem-
orandum and Order refer to the page numberseobtiginal documents rather than the page num-
bers assigned by the Court’s electootiocket unless otherwise indicated.
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. BACKGROUND

Plaintiff Theta IP LLC (“Plaintiff” or “Theta”) has alleged infringement of United
States Patents No. 7,010,330 (“the '330 P&temtd 9,331,728 (“the '728 Patent”) (col-
lectively, the “patents-in-suit”) by Defendarfamsung Electronics Co., Ltd. and Samsung
Electronics America, LLC (“Defendants” or “Saomg”). Plaintiff submits that “[t]he "330
and '728 patents describe and claim systantsmethods to achieve reduced power dissi-
pation in wireless transceivers.” [Dkt. # 63RatPlaintiff has asserted Claims 29 and 30 of
the '330 Patent and Claims 1, 2436, and 7 of the '728 Pateid.

The '330 Patent, titled “Power Dissipationdretion in Wireless Transceivers,” is-
sued on March 7, 2006, anddog an earliest priority date of March 1, 2003. The '728
Patent issued on May 3, 20H6d is a continuation of the38 Patent. The named inventor
of both of the patents-in-sug Yannis Tsividis. The Abstracf the '330 Patent states:

Methods and circuits for reducing pawdissipation in wireless transceivers
and other electronic circuits and sysis. Embodiments of the present inven-
tion use bias current reduction, impedarscaling, and gaichanges either
separately or in combination to redupower dissipation. For example, bias
currents are reduced in response te@dnfor reduced signal handling capa-
bility, impedances are s&al thus reducingequired drive andther bias cur-
rents in response to a stgreceived signal, or gais increased and imped-
ances are scaled in respots@ low received signat the presence of no or
weak interfering signals.

Shortly before the start of the May 23, 201earing, the Court provided the parties
with preliminary constructions with the aim fafcusing the parties’ arguments and facili-
tating discussion. Those prelinairy constructions are set fotiblow within the discussion

for each term.
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[I. LEGAL PRINCIPLES

“It is a ‘bedrock principle’ of patent law #b ‘the claims of a patent define the in-
vention to which the patenteeastitled the right to exclude.Phillips, 415 F.3d at 1312
(quotinglnnova/Pure Water Inc. v. Safari Water Filtration Sys., I881 F.3d 1111, 1115
(Fed. Cir. 2004)). Claim construction is clgadn issue of law fothe court to decide.
Markman v. Westview Instruments, |s2 F.3d 967, 970/1 (Fed. Cir. 195) (en banc),
aff'd, 517 U.S. 370 (1996). “In soneases, however, the districourt will need to look
beyond the patent’s intrinsic evidence anddosult extrinsic evidenc@ order to under-
stand, for example, the background sciencthermeaning of a term in the relevant art
during the relevant time periodlévg 135 S. Ct. at 841 (citatn omitted). “In cases where
those subsidiary facts are in dispute, couttsneed to make subsidiary factual findings
about that extrinsic esdence. These are the ‘evidentiamyderpinnings’ otlaim construc-
tion that we discussed Markman and this subsidiary factfinding must be reviewed for
clear error on appealld. (citing 517 U.S. 370).

To determine the meaning of the claimeurts start by considering the intrinsic
evidenceSee Phillips415 F.3d at 1313ee alscC.R. Bard, Inc. v. U.S. Surgical Corp.
388 F.3d 858, 861 (Fed. Cir. 2008ell Atl. Network Servs., Inc. v. Covad Commc’'ns
Group, Inc, 262 F.3d 1258, 1267 (Fed. Cir. 200The intrinsic evidence includes the
claims themselves, the specificatj and the prosecution histo8ee Phillips415 F.3d at
1314;C.R. Bard 388 F.3d at 861. Courts give ctaterms their ordinary and accustomed

meaning as understood by one of ordinary skilhanart at the time of the invention in the
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context of the entire paterhillips, 415 F.3d at 1312—13agcordAlloc, Inc. v. Int'l Trade
Comm’'n 342 F.3d 1361, 1368 (Fed. Cir. 2003).

The claims themselves provide substdmjiadance in determining the meaning of
particular claim termsPhillips, 415 F.3d at 1314. First, arte's context in the asserted
claim can be very instructivie. Other asserted or unassertéims can aid in determining
the claim’s meaning becauseioh terms are typically usezbnsistently throughout the
patent.ld. Differences among the claim terms casoaassist in understanding a term’s
meaning.ld. For example, when a dependent madds a limitation to an independent
claim, it is presumed #t the independent claim does not include the limitatcbat 1314—
15.

“[C]laims ‘must be read iniew of the specificatiomyf which they are a part.Td.
at 1315 (quotingMarkman 52 F.3d at 979 (ebanc)). “[T]he speciiation ‘is always
highly relevant to the claim construction aysa$. Usually, it is dispositive; it is the single
best guide to the meaning of a disputed terhillips, 415 F.3d at 1315 (quotingtronics
Corp. v. Conceptronic, Inc90 F.3d 1576, 1582 (Fed. Cir. 199&gcord Teleflex, Inc. v.
Ficosa N. Am. Corp299 F.3d 1313, 1325 (Fe@ir. 2002). This is true because a patentee
may define his own terms, giweclaim term a different meeng than the term would oth-
erwise possess, or disclaim or disavow the claim sédphips, 415 F.3d at 1316. In these
situations, the inventoriexicography governdd. The specification may also resolve the

meaning of ambiguous claim terms “where tirdinary and accustomed meaning of the
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words used in the claimack sufficient clarity to permihe scope of the claim to be ascer-
tained from the words aloneTeleflex 299 F.3d at 1325. But,d]lthough the specification
may aid the court in interpreting the meanoiglisputed claim language, particular em-
bodiments and examples appagrin the specification will najenerally be read into the
claims.” Comark Commc’ns, Inc. v. Harris Cord56 F.3d 1182, 1187 (Fed. Cir. 1998)
(quotingConstant v. Advancddicro-Devices, InG.848 F.2d 1560, 157Fed. Cir. 1988));
accord Phillips 415 F.3d at 1323.

The prosecution history is another tool to supply the proper context for claim con-
struction because a patent applicant may@é$me a term in prosecuting the patétdame
Diagnostics, Inc., v. Lifescan, In@81 F.3d 1352, 1356 (Fed. C2004) (“As in the case
of the specification, a patent applicant maymef term in prosedaty a patent.”). “[T]he
prosecution history (or file wrapper) limits timterpretation of claimso as to exclude any
interpretation that may haveén disclaimed or disavowed during prosecution in order to
obtain claim allowance.Standard Oil Co. vVAm. Cyanamid Cp774 F.2d 448, 452 (Fed.
Cir. 1985).

Although extrinsic evidence cde useful, it is “less significant than the intrinsic
record in determining the legalbperative meaning of claim languagPBHillips, 415 F.3d
at 1317 (citations and internguotation marks omitted). Technical dictionaries and trea-
tises may help a court undtnsd the underlying technologyd the manner in which one
skilled in the art might use claim terms, buttteical dictionaries and treatises may provide

definitions that are too broad wray not be indicative of how the term is used in the patent.
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Id. at 1318. Similarly, expetestimony may aid a court umderstanding the underlying
technology and determining therpeular meaning of a term in the pertinent field, but an
expert’'s conclusory, unsuppodtassertions as eterm’s definition are entirely unhelpful
to a courtld. Generally, extrinsic evidendg “less reliable thathe patent and its prosecu-
tion history in determiningpow to read claim termslId.

[ll. THE PARTIES’ STIPULATED TERMS

The parties did not reached agreement mn @nstructions in their February 28,
2017 Joint Claim Constructioand Pre-Hearing Statement.iD# 50] at 1. Plaintiff’s
opening brief, however, states that the pahi@ge agreed that “the terms ‘a first signal
strength indicator circuit’ and ‘an output-lexs®@nsing circuit’ from the '330 patent should
be given their plain and ordinamngeanings.” [Dkt. # 63] at ZThis agreement is also set
forth in the parties’ May 2017 Joint Claim Construction Chart. [Dkt. # 73] at A1-A2.

IV. CONSTRUCTION OF DISPUTED TERMS

A. “dynamically adjust[ed]”

Plaintiff’s Proposed Construction Defendants’ Proposed Construction

Plain and ordinary meaning. Alternativelyadjust[ed] in a continuous manner, as op-
“changing during operation” posed to discrete steps”

[Dkt. # 50-1] at 1, 17; [Dkt. # 63] at 5; [Dkt. 69] at 1; [Dkt. # 71] at 1; [Dkt. # 73] at A-
1. The parties submit that this term appeafSlaims 23, 26, 29, and 38 the '330 Patent.
Id.

Shortly before the start of the May 23, 201éaring, the Court provided the parties
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with the following preliminary constructiorfadjust[ed] during op&tion without being
limited to whether a threshold has been crossed.”

(1) The Parties’Positions

Plaintiff argues: “A person dbrdinary skill in the art wuld understand that a first
parameter, such as signal strength, is idedtifiuring operation ahe system and would
thus further understand that an adjustméiatidige of a second parameter based on or in
response to the identification of the first pagder, such as a change in impedance based
on or in response to the identified signal sgyth, likewise occurs during operation of the
system.” [Dkt. # 63] at 6. Plaintiff furth@rgues that Defendants’ proposal of “continuous
manner, as opposed to discretieps” is unsupported and @ntrary to examples disclosed
in the specification, sih as in Figure 13d. at 6—7.

Defendants respond that dugi prosecution, “[ijn therocess of making [a] dis-
claimer, the patentee clearly defined the telynamically’ to mearcontinuous as opposed
to discrete.” [Dkt. # 69] at 1. Defendants algue that Plaintiff is misinterpreting the
description of Figure 13 because “Figure 13 merely showesudting power dissipation
rather than any type a@idjustmenbf a parameter (impedance or gain) to a discrete set of
levels.”Id. at 5.

Plaintiff replies that “dynamically” as us@uthe prosecution kiory “refers to mak-
ing adjustments without reliaa®n a threshold. Theta’'srmoonents note that ‘continuous
behavior’ is commonly characterized as dymarbut this does not necessitate an under-

standing that ‘dynamic’ must mean ‘continugufDkt. # 71] at 1. Plaintiff also argues
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that the patentee “pointed ahat the distinction betweendltlaim and [the] Clark [refer-
ence] is not based on ‘dynamically’ changtlgut simply on making any change (i.e.,
based on the claimed term ‘eltang’ rather than the comted claimed terms ‘dynamically
changing’]).]”Id. at 2.

At the May 23, 2017 hearing, Defendantgusd that the prosecution history repeat-
edly described “dynamically” iterms of levels rather than terms of time. Defendants
reiterated that the patentee referred tgnamically” as being “continuous,” which De-
fendants argue means being able to selectvalue within an operdé range of values.
Defendants concludethat the ultimate question of eter the adjustability is “continu-
ous” is a factual question for expert witnessespine upon. Plainfiresponded that the
patentee used “dynamically” tefer to making changes nesponse to changing condi-
tions. Plaintiff had no objection toglCourt’s preliminary construction.

(2) Analysis

Claim 29 of the '330 Patent, for @ample, recites (emphasis added):

29. A wireless transceiver irgeated circuit comprising:
a receiver comprising a signal pathe signal path comprising:
a first circuit; and

a second circuit having an inpegupled to an output of the
first circuit; and

a first signal strength indicator ciiteoupled to the signal path, and
configured to determine a first signal strength;

wherein a gain of the firstr@uit is configured to bdynamically ad-
justedin response to the first signal strength, and

wherein an impedance in the secametuit is configured to bey-
namically adjustedn response to the first signal strength.
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Surrounding claim language thus providestext suggestinthat “dynamically”
refers to adjustment being responsive to tivst‘signal strength” that is determined by an
indicator circuit coupled to the signal paBee Phillips415 F.3d at 1314 (“the context in
which a term is used in the assertéaim can be highly instructive”).

Also, the specification contrasts “dynarweith “fix[ed]” when describing Figure
13:

FIG. 13 is an example showsi¢] how power may be saved as a function of
time by employing one or more ofdbe methods consistent with embodi-
ments of the present invention. Povie plotted along a Y-axis 1304 as a
function of time along Xaxis 1302. Conventionaborst case design would

fix power dissipation at line 1318s can be seedynamigpower dissipation
1320under the control of variable gains, impedances, biasing, or combina-
tion thereof, allows for bbwer average powe 330 as compad to the power
dissipated 1310 by the conventional design.

'330 Patent at 11:30-39 (emphasis added).
Defendants have relied extensively upon the prosecution history of the '728 Patent,
asserting that the patentee defined “dynaityt or otherwise disclaimed claim scope.
As a threshold matter, Defendants haveshawn that any purptad disclaimer in
the prosecution history of the 728 Patent banapplied to the recitals of “dynamically”
in the parent '330 Patent, whigssued several years priorttee '728 Patent prosecution
history cited by Defendants. The authoritged by Defendats involved disclaimers ap-

plied from a parent patent to a child patemtbetween sibling patents, not from a child

patent to a parent pateBeeOmega Eng’g, Inc. v. Raytek Carp34 F.3d 1314, 1334 (Fed.
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Cir. 2003) (finding disclaimer applicable ¢hild patent becausee presume, unless oth-
erwise compelled, that the sariaim term in the same patent or related patents carries the
same construed meaning®ee also Alloc342 F.3d at 1372 (similarElkay Mfg. Co. v.
Ebco Mfg. Cq.192 F.3d 973, 980 (Fed. Cir. 199%)Vhen multiple patents derive from
the same initial application, the prosecutlustory regarding a alm limitation in any
patent that has issued applies with equal forcbsequentlissued patents that contain
the same claim limitation.”) (emphasis added).

Defendants rely primarily upoMlicrosoft Corp. vMulti-Tech Sys., Inc.357 F.3d
1340, 1349-50 (Fed. €i2004), but althougMicrosoftapplied a disclaimer to a related
patent that issued prior toelprosecution history that inclutléhe disclaimer, that related
patent was a sibling (or, arguably, a cousin), not a parent. Defendants presumably are as-
serting that this is a distition without a difference, but it is noteworthy that whereas prec-
edent supports applying a disclaimer to ddcpatent, such as cited above, Defendants
have cited no binding qrersuasive precedent that appledisclaimer to a parent patent,
and the Court finds none.

One of the authorities cited by Defendants nonetheless stwit later prosecution
history can be “relevant” to earlier claindshsolute Software, Inc. v. World Computer Sec.
Corp., No. A-09-CV-142-LY, 2014 WL 496879, &8 (W.D. Tex. Feb. 6, 2014). Alsd/i-
crosoftnoted:

We rejected the argument that théegpdéee was bound, or estopped, by a
statement made in connection with @taapplication on wikh the examiner
of the first application could not have relied. We did not suggest, however,
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that such a statement of the patentde #s scope of the disclosed invention
would be irrelevant. Any statement thfe patentee in the prosecution of a
related application as to the scope @fitivention would beelevant to claim
construction, and the relevance of the statement made in this instance is en-
hanced by the fact tha#twas made in an officighroceeding in which the
patentee had every incentive to exer@aee in characterizing the scope of

its invention.

Microsoft 357 F.3d at 1350 (discussi@gorgia—Pacific Corp. VUnited States Gypsum
Co, 195 F.3d 1322 (Fed. Cir. 1999)).

Even when the prosecution history of ti28 Patent is considered, however, the
patentee distinguished the “Clark” referencdlmnbasis that “dynamic” adjustment “uses
no threshold” and occurs “as SNRi(sal-to-noise ratio)] varies”:

Clark in US patent 5,00176 (hereinafter “Clark”) is teaching a system with
a “High current mode” and a “Low curremtode”. This isshown in his Fig.
2. Also, Column 2, line 7 discusse&lareshold” which is always necessary
in any so called “two-level” system. This also discussed in the Abstract,
stating that when the quality of thestted signal is low and the strength of
all received signals is also low, when thequality of the desired signal is
above a thresholdhe receiver operates in aMer current mode to conserve
power and maximize battehfetime. By contrast]sividis uses no threshgld
rather, the control adjustiynamicallythe power dissipatioas the received
external signal's SNR varies set forth in all ingeendent claims in the case
as now amended.

Aug. 27, 2014 Amendment [Dkt. # 69-10] geBnphasis modified). The patentee thus used
“dynamically” with reference to &arying signal-to-noiseatio as contrasted with merely
evaluating whether the quality of the desired signal exceedeelshthid. A review of Clark
itself further reinforces that the patentgas distinguishing Clarks disclosing a signal

guality threshold rather thatynamic adjustments baken signal strength ratioSee, e.g.,
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U.S. Patent 5,001,776 [DKt.7] at 2:6-8. Likewise, thpatentee further stated:

For that purpose, consider for examfile 1st row of Clark’s Table 1 that
teaches that when the desired signldwsand the received signal is low, the
Clark system operates in a low bias. &ntrast, as Tsividis teaches, the
lation between the desired signal and itmerference is checked and when
the desired signal is larger than theenference signal (even if both are low)
then the power dissipation decreases,d@, if the desired signal is smaller
than the interference signal (even ifibare low) then the power dissipation
increases. The same is possible indhge described in the 4th row of Clark
when both the desired signal and theeiiference are higlht,is still possible
that the desired signal is higher thanititerference or vice versa, leading to
different operation of the circuitnd therefore not teaching the same case.

Aug. 27, 2014 Amendment [Dkt.69-10] at 9 (emphasis added).
Defendants have emphasizetdtements by the patentee referring to “continuous
behavior” as the basis for Defgants’ proposed construction:

Applicant disagrees with Examinerassertion that Clark teaches dynami-
cally adjust §ic, adjusting] impedance in the signal path as Clark teaches
away therefrom. In fact Clark teacha&s on/off solution tht is based on a
threshold and therefore Clark does dghamically respond but rather re-
sponds when a threshold is crossedotimer words, Clark does not teach a
continuous behavior, commordigaracterized as dynamiand rather teaches
away therefrom by teaching a[] two-s&aolution, or discrete at best.

Id. at 11 (emphasis modified).

This disclosure that “continuous” cdre “characterized” as dynamic does not
amount to a definition and doestneecessarily mean that all that is “dynamic” is neces-
sarily “continuous,” particularly in light othe other prosecutiostatements discussed
above and hereir5eeCCS Fitness, Inov. Brunswick Corp.288 F.3d 13591366 (Fed.

Cir. 2002) (“the claim term will not receive itgdinary meaning if the patentee acted as
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his own lexicographer ardearly set forth a definition of the sjputed claim term in either
the specification or prosecutidrstory”) (emphasis addedjge alsdsolight, Inc. v. Wal-
Mart Stores, InG.355 F.3d 1327, 1332 (Fed. Cir. 20@Because the statements in the
prosecution history are subjeotmultiple reasonable interpretations, they do not constitute
a clear and unmistakable departure from tlinary meaning of taterm . . . ."”).

Also, whereas the patentee in anothertiporof the prosecution history distin-
guished Clark as “seem[ingp teach adaptation betweericaver current mode and a
higher current modé¢see Col. 3 lines 26-57), which therefore reachiestpaches] away
from dynamically varying an impedantéhe patentee further asserted that “nothing taught
in Clark teaches any kind ohange in impedance.” Fei4, 2014 Amendment [Dkt. # 69-

8] at9, 12seeAug. 27, 2014 Amendmefdkt. # 69-10] at 9 (“Furthermore, Clark teaches
shutting down certain stages, which is a simple ‘on/off’ control.idisivloes not shut off
any circuits.”).

Instead, the patentee appears to have tebgthmically” to refer to during opera-
tion. Such a reading is also consistent vather portions of the prosecution histoBge
Feb. 10, 2012 Amendment [Dkt. # 69-5] af27amamoto [(U.S. Patent 6,370,210)] seems
to teach discrete gain adjustmieluring the preamble portion aftransmission . . .”; “after
the time T4 . . ., while still in # preamble period, there cannot be dyiyamicchanging
of the AGC [(automatic gain control)]”) (emphasis added).

Still, the patentee distinguished using a sigtr@ngth threshold rather than variable
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ratios between signals, as discussed abowkP&ntiff appears tacknowledge this dis-
tinction in its reply brief, noting that the teaitee referred to “makinadjustments without
reliance on a threshold.” [Dk# 71] at 1 (discussing Au@7, 2014 Amendment [Dkt. #
69-10] at 8, 11 (quoted above)).

The Court therefore construtlynamically adjust[ed]” to mearfadjust[ed] dur-
ing operation without reliance upona signal strength threshold.”

B. “impedance”

Plaintiff’s Proposed Construction Defendants’ Proposed Construction

Plain and ordinary meaning. Alternatively,the total opposition (i.e., resistance and
“a value of electricatesistance, electrical reactance) a circuit offers to the flow of al-
reactance, or both” ternating current at a given frequency”

[Dkt. # 50-1] 2, 18; [Dkt. # 63] af; [Dkt. # 69] at 10; [Dkt. #1] at 2; [Dkt. # 73] at A-1.
The parties submit that this teappears in Claims 1, 2, #7, 20, 23, 24, 28nd 29 of the
'330 Patentld.

Shortly before the start of the May 23, 201earing, the Court provided the parties
with the following preliminaryconstruction: “opposition to éhflow of current.” During
the hearing, the parties agrabdt “impedance” should kmnstrued to mean “opposition
to the flow of alternating current.”

Based on this agreement betwélea parties, the Court constru@spedance” to

mean“opposition to the flow of alternating current.”
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C. “a component in the receiver signal path”

Plaintiff’s Proposed Construction Defendants’ Proposed Construction

Plain and ordinary meaning. Alternatively;a component thragh which the input
“an active or passive electronic device arsignal passes”
circuit element in the receiver signal path”

[Dkt. # 50] Ex. A at 4 & 20; [Dkt. # 63] at 1(Dkt. # 69] at 19; [Dkt. # 71] at 3; [Dkt. #
73] at B-1. The parties subntitat this term appears @€laim 1 of the '728 Patenid.

Shortly before the start of the May 23, 201earing, the Court provided the parties
with the following preliminaryconstruction: “plain meaning.”

(1) The Parties’Positions

Plaintiff argues that the non-limiting examples set forth in the specification include
passive as well as active devices. [Dkt. # &3] 1. Plaintiff also argues that Defendants’
proposal should be rejected because “it remains unclear at what position along the receiver
signal path would an ‘input signal’ be suffioty altered to becoman ‘output signal’ (or
at least sufficiently altered to nonger be deemed an ‘input signal’)d. at 12.

Defendants respond that thproposed construction “compsmwith the plain mean-
ing of the claim phrase, since a componentithat’ the path of tle received signal would
have the signal pass through it.” [Dkt. # 69pat Defendants also argue that the specifi-
cation is consistent with their propodal. at 20-21.

Plaintiff replies that “[tjo be cleathe language ithis instance doesot recite ‘in
the path of the received sidriand Defendants’ argumentslying on such alternative

language should be disregarddd@kt. # 71] at 3. Plaintiff ado argues that “there is no
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indication that the input signal receivedla upstream componenttlse same signal re-

ceived at the downstream component, or any further downstream comptcheatt4.

(2) Analysis

The specification discloses various inpat&l outputs, for example as follows:

When a receiver is activefgceiving a desired signaach block in the sig-
nal path has at its inpuhe desired signal as wealé noise and possibly in-
terfering signals. The desired signathe useful, information-carrying por-
tion of a received signal.

* % %

FIG. 14 is a block diagramf a portion of a receiveronsistent with an em-
bodiment of the present inventioncladed are low-noise amplifier 1410,
mixer 1420, gain stage 1430, filt#440, AGC amplifier 1450, and VCO
1460. Signal strength detection is done abtiiputof the low-noise ampli-
fier by signal strength indicator 1470, at thaputof the mixer by signal
strength indicator 1472, and at inaputof the filter bysignal strength indi-
cator 1474. Theutputsof the signal strength indicator circuits are received
by the computational citit 1470, which in turrcontrols gain and power
control circuits 1480 ah 1485. Power and gain miol circuits 1480 and
1485 control the gain, biasing, and irdpace levels of the circuits in the
receiver signal path.

'330 Patent at 5:17-21, 11:40-53 (emphasis added).

Defendants’ proposal of referring to “tigout signal” is unclear as to whether a
received signal remains the “input signal” attewing been altered. Defendants’ proposal
would therefore tend to confuse rather thkamify the scope of the disputed tei®ee, e.g.,
id. at 2:19-23 (“a signal path having a low-naseplifier configured to receive the signal,
a mixer having amnput coupled to an output of the lomsise amplifier, and a low-pass

filter having aninput coupled to an output of the mixer”) (emphasis added).
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The Court therefore expressly rejects Delf@nts’ proposed construction. No further
construction is necessaiyee U.S. Surgical Corp. v. Ethicon, |Int03 F.3d 1554, 1568
(Fed. Cir. 1997) (“Claim construction is a tteat of resolution of diputed meanings and
technical scope, to clarify and when necessagxplain what the pantee covered by the
claims, for use in the determination of infrimgent. It is not an obligatory exercise in
redundancy.”)see alsd2 Micro Int’l Ltd. v. Bgond Innovation Tech. Cdb21 F.3d 1351,
1362 (Fed. Cir. 2008) (“[D]isict courts are not (and shaoluhot be) required to construe
every limitation present in a f@nt's asserted claims. Finjan, Inc. v. Secure Computing
Corp., 626 F.3d 1197, 1207 ¢€d. Cir. 2010) (“UnlikeD2 Micro, where the court failed to
resolve the parties’ quarrel, the distgourt rejected Defendants’ constructionAgtive Vi-
deo Networks, Inc. v. Verizon Commcn’s, 1604 F.3d 1312, 1326 (Fed. Cir. 2012)m-
mit 6, LLC v. Samsung Elecs. Co.,..&D2 F.3d 1283, 1291 (Fed. Cir. 2015).

At the May 23, 2017 hearing, neither ganad any objection to the Court’s prelim-
inary construction of this terms having its plain meaning.

The Court accordingly construés component in the receiver signal path” to
have itsplain meaning.

D. “scaling . . . impedance”

Plaintiff's Proposed Construction Defendants’ Proposed Construction

Plain and ordinary meaning, Alternatively;adjusting a load R and a capacitance C
“varying a value otlectrical resistance, | using the same factor”
electrical reactance, or both”

[Dkt. # 50-1] at 5, 20; [Dkt. %3] at 12; [Dkt. # 69] at 14; [Dkt. # 71] at 4; [Dkt. # 73] at
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B-1. The parties submit that this teappears in Claim 1 of the '728 Patdut.

Shortly before the start of the May 23, 201earing, the Court provided the parties
with the following preliminaryconstruction: “varying the gposition to the flow of cur-
rent.”

(1) The Parties’Positions

Plaintiff argues that examples disclosethi@ specification “requir[e] only the scal-
ing of a resistance, which is consistent witineta’'s proposed construction that does not
require both the resistance and reactance tmhbed.” [Dkt. # 63] atl4. Plaintiff further
argues that “Defendants’ proposed congtomcdoes not make sense when applied to a
circuit other than a filter,” and “[t]he plaianguage of claim 1 @&s not limit scaling the
impedance to a filter, but rather recites sgabhn impedance of srtype of component.”

Id. Plaintiff concludes that “Defendants’mstruction seeks to ipermissibly import limi-
tations from a particular exampletime specification into the claimdd. at 15.

Defendants respond that “tlierm was coined by the patentee” and therefore “the
specification is the single begtide to understanding wh#te patentee meant by the
phrase ‘scaling an impedance.” [Dkt. # 69]ldt Defendants argue that reactance must be
scaled by adjusting both resistance and reaetaand “[b]ecause resistance is the recipro-
cal of conductance, an equivalent exp@sf the patentee’s definition for impedance
scaling is dividing conductance by a facémd dividing capacitance by the same factor.”
Id. at 16.

Plaintiff replies: “If Defendants’ constrtion was correct, then the claim would be

19/41



limited to controlling the impedance of filters gnThis is contrary to the plain language
of the claims and the clear disclosure & #pecification, as the specification describes
controlling impedance not justifdilters, but also mixers, artipers, and other circuits.”
[Dkt. # 71] at 5 (citing the '728 Patent&7—24). “Moreover,” Plaintiff argues, “Defend-
ants’ proposed construction reqsrthe impedances of at letsb components, both a
resistor and a capacitor, to be varied. Howeslaim 1 recites ‘scaling an impedance of
at least acomponent.” [Dkt. # 71] ab (Plaintiff’'s emphasis).

At the May 23, 2017 hearing, Defendantged that “scaling impedance” has a spe-
cial meaning and that the siziption of Figure 6 is the only guidance provided by the
specification. In response, Plaintiff agreedh the Court’s prelirnary construction and
argued that “scaling” is not a coined terndavould be understoogthen used together
with “impedance.”

(2) Analysis

Defendants’ proposed congttion requires both a resistance and a capacitance. The
specification discloses an embodiment thabines scaling impedance by doubling a re-
sistance and halving a capacitance:

FIG. 6 is an example of how a circuitepedances may be scaledreduce
drive currents, and, depending on theewit configurationused, associated
bias currents as well. Adriver 612dwload R 614 and C 616. The frequency
response of this circuit is the sametlzest seen by drive22, which drives
an impedance of 2R 624 and C/2 626t tBe impedance of the load seen by
driver 622 is double that seen by 61t#js the output current required by the
driver 622 is reduced by one-half.

As an example, the output stage ofteat these drivers may be a Class A
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emitter follower formed by aemitter follower connected to a current source.
When the outputs are drivéaigh, the emitter of drives22 need supply only
one-half the drive current as driver 612. In this wayinapedance can be
scaledin order to decrease a circuit’s required drive current.

'330 Patent at 7:44-59 (emphasis addseg id.at Fig. 6.

On balance, however, Defendants’ preglowould improperly limit the disputed
term to a specific disclosed embodime®ee Phillips415 F.3d at 1323. In particular, the
scaling disclosed with reference to Figure 6 appapplicable to a particular type of filter
but might not be applicable to other filters or other types of components.

As to the proper construoti, Defendants have cited disclosures by the named in-
ventor regarding “impedance $icg” in one of the cited referees of the patents-in-suit:

The absolute value dhe transconductors and capacitors casdaded by
the same factor, i.e., impedance scalwghout affecting the transfer func-
tion of the main filter 132, since thinsfer function depends on the ratios
between these valudsmpedance scalingoes not change the transfer func-
tion of the main filter 132, howevérdoes change the power dissipation and
the noise level of the main filter 132.

WO 02/056470 [Dkt. # 69-24] 48:21-26 (emphasis addes@e idat 41:29-42:3, 49:12—
18 (similar). This cited refenee is intrinsic evidenc&ee V-Formation, Inc. v. Benetton
Group SpA401 F.3d 1307, 1311 (Fed. Cir. 2005)is court has established that prior art
cited in a patent or cited in the prosecutiostory of the patent constitutes intrinsic evi-
dence.”) (citations and inteshquotation marks omitted).

Defendants have also cited extrinsic techniegers authored by the named inventor:

If the requirement for low noise can beaxed (e.g., when the input signal
Is large), power dissipation can be decreased throogédance scalings
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discussed below.

* % %

The filter resistor generates thermalssm{assumed dominant), the power of
which is proportional to R. If we watd allow the noise to increase, we can
increase R; for the cutoff frequency tbe filter to staythe same, we must
decrease C by the same factor R was decreased. For example, if we want to
increase the noise power of the filter bigetor of 2, we can change R to 2R
and C to C/2, as shown on the rightwj@owever, the total impedance seen
by the op amp is increased by a facto2ofor the op amp to be able to
generate the same voltage swing a®iee it needs to dre into the filter
only half as much current, so its b@srent can be reduced by approximately
a factor of 2, if the circuit is properly optimized. Thtige power dissipation
will go down by a factor of 2, which is the same fadigrwhich the noise
power was increased. In general, if van allow the noise power to rise k
times throughmpedance scalingve can decrease the power dissipation k
times.

Yannis Tsividis Strategies for Power Dissipatidteduction in Wireless TransceivéFeb.
27, 2002) [Dkt. # 69-26] at 10 (emphasis addsdgYannis TsividisMethods for Power
Dissipation Savings ithe Baseband Filte(June 10, 2002) [Dkt. # 69-29] at 5 (“To im-
pedance-scale up by a factor n, divide allacajances by n and increase all resistances by
n.”). Although extrinsic, thigvidence is consistent withe above-discussed characteriza-
tions of “scaling” as meaninguore than simly adjusting.

On balance, this intrinsiad extrinsic evidence demonsgatthat “scaling” in this
context refers to changing luas based on a common fact®ee Desper Products, Inc. v.
QSound Labs, Inc157 F.3d 1325, 1335 €d. Cir. 1998) (“we are interpreting explicit

claim language, not importirlgnitations into the claim”).
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Defendants have presented extrinsic enak regarding the meaning of “imped-
ance” in the relevant art as being made upesistance and reactance. For example, De-
fendants have cited a technical dictiontrgt defines “impedance” as follows:

|. The total opposition (i.e., resistanaed reactance) a circuit offers to the
flow of alternating current at a gindrequency; the ratiof the potential
difference across a circuit or elementao€ircuit to the current through the
circuit or element. It is measuredahms, and its reciprocal is called admit-
tance. Symbol: Z. 2. The combinationresistance and reactance[.] 3. Com-
bined opposition to current resulting rinoresistance, capacitance, and in-
ductance. 4. The sinusoidal terminal voltage of a circuit divided by the cur-
rent through it. 5. A speaker’s resistarto an alternating current, which var-
iles with frequency. A speaker’s ratmdpedance is usually the value meas-
ured at 400 Hz. 6. The opposition to alternating current in a circuit, generally
categorized as either high or lomdameasured in ohms. 7. The total oppo-
sition that a circuit offers to the flowf alternating current or any other var-
ying current at a particular frequendlyis a combination of resistance, R,
and reactance, X, measured in ohms.

Modern Dictionary of Electronicé/th ed. 1999) [Dkt# 69-13] at 364see alsdDkt. #
69] Exs. 14-21.

The specification is consistent with teetrinsic evidence regading “impedance.”

For example, the specificationfees to impedance being related to resistance and capaci-
tance, as quoted abovgee'330 Patent at 7:44-52 (quoted above).

Finally, as to Plaintiff’s alternative propdsRIaintiff has submitted that Claim 1 of
the '728 Patent recites (emphasis atjdscaling an impedance of at leastomponent,”
which Plaintiff argues demonstrates thapadance scaling can encompass varying re-
sistanceor reactance, not necessatigth. Plaintiff has not shaw however, that Claim 1

of the '728 Patent uses the pke “a component” to refer timr example, a single resistor
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or a single capacitor rather theor example, a filter thahcludes both a resistor and a
capacitor. In other words, Plaintiff has sbiown that “a component” cannot include mul-
tiple subcomponents that could ibgolved in impedance scaling.

The Court therefore construéscaling . . . impedance’to meari'varying values
of resistance and reactance based on a common factor.”

E. “interfering signals”

Plaintiff’s Proposed Construction Defendants’ Proposed Construction

“signals generated outside the transceiver

yby other transceivers or nearby electronic
equipment that interfere with the receipt
of the received desired signal”

Plain and ordinary meaning. Alternative
“signals that interfere with the receipt of
the received desired signal”

[Dkt. # 50-1] at 7-8, 22; [Dkt# 63] at 15; [Dkt. # 69] at 21; [Dkt. # 71] at 5; [Dkt. # 73]
at B-2. The parties submit that this teappears in Claim 1 of the '728 Patddt.

Shortly before the start of the May 23, 201earing, the Court provided the parties
with the following preliminaryconstruction: “signals generateutside the transceiver that
interfere with the receipt dhe received desired signal.” During the hearing, both sides
agreed to the Court’s preliminary construction.

The Court therefore construésterfering signals” to mean‘signals generated

outside the transceiver that interfere withthe receipt of the received desired signal.”
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F. “interferer signal”

Plaintiff’s Proposed Construction Defendants’ Proposed Construction

“a signal generated outside the transceiver
yby other transceivers or nearby electronic
equipment that interferes with the receipt
of the received desired signal”

Plain and ordinary meaning. Alternative
“a signal that interferewith the receipt of
the received desired signal”

[Dkt. # 50-1] at 9, 23; [Dkt. #3] at 19; [Dkt. # 69] at 21; [Dkt. # 71] at 5; [Dkt. # 73] at
B-2. The parties submit that this term appearSlaams 1, 2, 7, anfl of the '728 Patent.
Id.

Shortly before the start of the May 23, 201earing, the Court provided the parties
with the following preliminay construction: “a signal gersed outside the transceiver
that interferes with the receipt of the re@zlvdesired signal.” Durg the hearing, both
sides agreed to the Court’s preliminary construction.

The Court therefore construéisterferer signal” to mean“a signal generated
outside the transceiver that interferes withthe receipt of the received desired signal.”

G. “substantially the desired signal withthe interferer signal reduced by filtering
from the input signal”

Plaintiff’s Proposed Construction Defendants’ Proposed Construction

Plain and ordinary meaning. Alternatively,
“the useful, information-carrying portion
of a received signal and the interferer sig-
nal, wherein the interferer signal has begn Indefinite
reduced by a filter citat from a level that
the interferer signal had before the filter
circuit”

[Dkt. # 50-1] at 11, 24: [Dkt. # 63] at 20; [Dk¢ 69] at 23; [Dkt. # 73] at B-3 to B-4. The
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parties submit that this term appears in @l&iof the '728 Patent. [Dkt. # 73] at B-3.

Shortly before the start of the May 23, 201earing, the Court provided the parties
with the following preliminay construction: “a signal irwhich the desired signal is
stronger than the interferer signal after itherferer signal has e reduced by filtering
the input signal.”

(1) The Parties’Positions

Plaintiff submits that “the '728 patedescribes the operation of a filter to reduce
the interfering signals relative to the desired digpakt. # 63] at 21. Plaintiff also argues:
“These are real world signalsathare being processed, andsash, are never exactly at a
specified level. The languagaibstantially’ would bainderstood by one of ordinary skill
in the art as merely not requiring an excessive amount of precisiorat 22. Likewise,
Plaintiff argues that the presence of signal egives rise to the need for using the term
“substantially.”ld.

Defendants respond that “[tHhiimitation is indefinitebecause neither the claims
nor the specification provideng guidance as to what ratio désired signal to interferer
signal qualifies as being ‘substantially the desisignal.” [Dkt. # 69] at 23—-24. In partic-
ular, Defendants argue that “théseno guidance as to what tingper bounan the strength
of the interferer signal can Iseich that the signailt the second node is still ‘substantially
the desired signal.’ld. at 25. Further, Defendants argédaintiff’'s proposed construction
fails to resolve “howmuch must the interferer signal teduced by filtering in order for

the remaining signal to beubstantially’ the ‘useful, informtion-carrying portion’ of the
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signal.”Id. at 27.

Plaintiff replies that “[t]hs claim term does not limit @escribe how much of the
interferer signal is permitted to be presentrditiering, because th claim term merely
identifies which signal in the receiver sigipaith is relevant, namely, the signal present
after filtering has been perfmed.” [Dkt. # 71] at 7.

At the May 23, 2017 hearing, Plaintiff agd with the Court’s preliminary construc-
tion. Defendants responded éynphasizing that the disclosusgarding Figure 4 does not
involve measuring relative strengths of signals.

(2) Analysis

As a threshold matter, the constituent terméfferer signal” is addressed separately
above.

Figure 4 of the '728 Patent illustratesngsfiltering to reducehe strength of inter-
ferers 464 and 466 relative tioe desired signal 463ee’'728 Patent at 6:36-56, Fig. 4.
The specification indicates that some amafninterference and noise may nonetheless
remain present together with the desired sigpaé, e.g.,728 Patent at 5:9-11 (“When a
receiver is actively receiving asleed signal, each block in tsegnal path has at its input
the desired signal as well as noise passibly interfering signals.”) & 5:44—46.

Claim 2 of the '728 Patemecites (emphasis added):

2. A method of controlling power dissi@n in a receiverwhen a receiver
is receiving and processing an inpyrsl that includes a desired signal and
at least an interferer signghe method comprising:

determining at a first nodesérength of the input signal,
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determining at a second nodsteength of a signal, that saibstantially
the desired signal with the interer signal reduced by filtering from
the input signal

comparing the signal levels at thestinode and the second node to de-
duce the relative increase or decraasgrengths of the desired signal
and the at least an interferer signal; and

causing a variable decrease in podissipation within the receiver and
a resultant decrease in a batterginlrof the receiver, by variably
changing an impedance of at leastomponent in #receiver, based
on the input signal strength, upontetenination that the relative
strength of the desired signal hasrgased or the relative strength of
the interferer signal has decreased; and,

causing a variable increase in powessipation within the receiver and a
resultant increase in the batteryaidr of the receiver, by variably
changing the impedance of the at least a component in the receiver,
based on the input signal, upon detmation that the relative strength
of the desired signal has decreasedhe strength of the interferer
signal has increased.

Although Defendants have emphasized tin&t word “substantially” appears in
Claim 2 of the '728 Patent but does not appe&laim 1, Defendants have not shown how
this distinction between theswo independent claims demonstrates indefiniteness.

The word “substantially” is a term of degree the parties appearto agree at the
May 23, 2017 hearing. Suderms can be “problematicliberty Ammunition, Inc. v.
United States835 F.3d 1388, 1395 (Fed.r(2016) (“We begin ousinalysis by recognizing
that the term ‘reduced area of contact’ is ohdegree, as it necessarily calls for a compar-
iIson against some baseline. Terms of degregmaablematic if their baseline is unclear to
those of ordinary skill in the art.”). Suchres, however, are not necessarily indefirfiee

Interval Licensing LLC v. AOL, Inc766 F.3d 1364, 1370 (Fe@ir. 2014) (“We do not
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understand the Supreme Court to have implieNantilus. . . that terms of degree are
inherently indefinite.”) (discussiniyautilus, Inc. v. Biag Instruments, In¢.134 S. Ct.
2120 (2014)).

As to Plaintiff’'s alternative proposal ot useful, information-carrying portion of
a received signal and the interferer signalerein the interferer gnal has been reduced
by a filter circuit from a level that the interés signal had before the filter circuit,” how-
ever, Plaintiff's proposal would apparently segtisfied by any reduction in the strength of
the interferer signal. Plaintiff’s alternative pogal thus fails to give meaning to the claim
language that requires (emplsaadded) “a signal, that ssibstantiallythe desired signal.”
See Bicon, Inc. v. Straumann C&41 F.3d 945, 950 (Fed.rCR006) (“claims are inter-
preted with an eye toward gng effect to all terms in the claim.”). This remains true even
though, as Plaintiff has noted, subsequenitéitions in above-reproduced Claim 2 recite
operations based on “the relatsteength of the desired signal.”

Instead, the term “substantially” is uséal refer to a relatively greater signal
strength. Such a reading is consistent witfuFeés 2A and 2B and the description thereof:

FIGS. 2A and 2B illustrate examplesd&sired signals, interferers, and noise
that may be received by one of the variousuits in a wireless receiver. In
each of these figures, the signal strengtblotted along &-axis 204 or 254
as a function of frequency along anaXis 202 or 252. In the example of
FIG. 2A, a received desired signal 20@aige in comparisorto interfering
signals 208 and 210. In these exampl@s interfering signals are shown for
illustrative purposes, though there maynmesuch signals, one such signal,
or more than two suchggials in the frequency range of interest. Also, while
for these examples the interferers sinewn as being at a higher frequency
than the desired signal, there may be onenore interferers at higher or
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lower frequencies as the desired sighathis specific example, the accepta-
ble noise floor 214 is relatively higivhile maximum signal handling capa-
bility Smax 212 (that is the maximunygsial power that can be handled with
an acceptably low distortion) needs otdybe high enogh to accommodate

the desired signal. Forithspecific example, the circuit receiving this input
spectrum only requires a relatively shthinamic range for proper operation,
that is the range between Smax 212thecdoise floor 214 is relatively small.

Conversely, in the example shown in FIG. 2B, the desired signal 2&&6-is
tively weakcompared to the lagginterferers 258 and 260. In this example,
the noise floor 264 should be relatiyébw so as to prevent an unacceptable
level of error in the recovery [of] thesired signal 256. The maximum signal
handling capability Smax 26hould be relativeliigh to accommodate the
large interferers in order to avoid the creation of intermodulation products as
described below. Accordingly, in thipecific example, the circuit receiving
this input spectrum should have g dynamic range, particularly in com-
parison to the example of FIG. 2A.

'330 Patent at 5:28-62 (em@imadded). Figure 2A, for ample, is reproduced here:

DESIRED
SIGNAL
\ 212 - SMAX
R SR <henbmill” iyt
206 INTERFERERS

N SIGNAL STRENGTH —»

N 214
O R P 5 s, Y %
N
208 210

k FREQUENCY —»>
202

]
o
B

FIG. 2A

The specification thus provides context imderstanding “substantially the desired
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signal” as referring to the desired signalrgerelatively larger than another signal. De-
fendants argue that the descriptmf Figures 2A and 2B relat¢o a received signal, not a
filtered signal, but the disclosed relationshgds‘large in comparison” and “relatively
weak” nonetheless inform theage of “substantially” in Clan 2 of the '728 Patent, par-
ticularly in light of the recital ofrelative strength” in the clainBee id.

Defendants also caution that “it is well édished that patent drawings do not de-
fine the precise proportions of the elememtsl may not be relied do show particular
sizes if the specification is completely silent on the issBe€ Hockerson-Halberstadt v.
Avia Group Int’l, Inc, 222 F.3d 951, 956 (Fed. CiO@0). Here, however, the Figures of
the patents-in-suit need not be religubn to provide “precise proportionstl() but rather
merely illustrate relative strengths, consisterith the above-repduced descriptiorSee
'330 Patent at 5:28—-62ge also idat 6:30-31 (“when a wealesired signal 306 is accom-
panied by large interferers @and 312"), 9:43-45 (“the desitsignal 936 is strong, while
the interfering signals 937 af@8 are relatively weak”), 1B-3 (“the desired signal 1036
and interferers 1037 and 1038 are each retilarge”) & 10:29-31 (“the desired signal
1136 is relatively low or wak while the interfering signalkl37 and 1138 are large”).
Defendants themselves refer to “the clainglaage requiring the signal to be substantially
the desired signal.€., the desired signal ielatively largetr to some undefined degree,
compared to the interferer).” [Dkk 69] at 26 (emphasis added).

The Court accordingly construtsibstantially the desiredsignal with the inter-

ferer signal reduced by filtering from the input signal” to meari‘a signal in which the
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desired signal is stronger than the interferesignal after the interferer signal has been
reduced by filtering the input signal.”

H. “variably changing . . . impedance”

Plaintiff's Proposed Construction Defendants’ Proposed Construction

Plain and ordinary meaning. Alternatively,
“varying a value otlectrical resistance,
electrical reactance, or both”

‘adjust[ed] in a continuous manner, as op-
posed to discrete steps”

[Dkt. # 50-1] 12, 25; [Dkt. # 63] at 23; [Dk# 69] at 7; [Dkt. # 73] at B-4. The parties
submit that this term appears@taim 2 of the '728 Patent.

Shortly before the start of the May 23, 201earing, the Court provided the parties
with the following preliminaryconstruction: “varying the gposition to the flow of cur-
rent.”

(1) The Parties’Positions

Plaintiff argues that “construing the tefwariably changing . . . impedance’ con-
sistently with the term ‘scaling. . impedance’ is consistentth the specification.” [Dkt.
# 64] at 24. In other words, Plaintiff submitdiétuse of the word ‘variable’ in the specifi-
cation of the '728 patent iansistent with the use of the word ‘scaling’ in the specifica-
tion.” Id. Also, Plaintiff argues that Defendanfgoposed construction “is incorrect be-
cause it is contrary to the usagf the term by the '728 ent and seeks to exclude an
embodiment described in the paterd.”

Defendants argue that the prosecutionomystliscussed as to the term “dynami-
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cally adjust[ed],” above, applies as to teem “variably changing. . impedance” be-
cause “the patentee never revoked the prevd@meaimer or made clear that it did not
apply to the substantially sitar language in claim 2” ah“the patentee affirmatively
linked claim 2 (pending claim 176) and its ‘iably changing’ language to the term ‘dy-
namically change,’ which is subject teetforegoing disclaimer.” [Dkt. # 69 at 7].

Plaintiff replies that “even if there wasdisclaimer, Theta effectively revoked any
such earlier disclaimers in the Octold€r, 2015 Amendment.” [Dkt. # 71] at 8.

(2) Analysis

Prosecution history regarding “dynamicalig”discussed above as to the term “dy-
namically adjust[ed].See, e.gAug. 27, 2014 Amendment [Dkt. # 69-10] at 8, 11.

Defendants have citedlloc, Inc. v. Intenational Trade Commissidior the propo-
sition that a previous disclagncan apply to newly addedaghs where the patentee “did
not . . . retract or modify the representations that secured allowance of the original claims.”
Alloc, Inc, 342 F.3d at 1372lloc is distinguishable, however, because whereas regarding
the “play” in the original dims “the USPTO relied on thetpatee’s statement distinguish-
ing the invention from the prior art based onitheention’s ability to dsplace panels (‘slide
movably’) and to release adjacent panels bbgtron about the joint,” and whereas “[a]fter
gaining allowance of these aas, the patentee added newmginearly identical to those
allowed, except without the terplay,” the patentee thenépresented to the USPTO ex-
aminer that play facilitated its novel system set forth in the revised cldingt 1371—

72.
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Here, by contrast, Defendants have not demtnatexl that any of the original claims
in the application for the '728 Patent wdoeind allowable beforapplication claim 176
was added. Further, Defendants have not shibat the patenteelied upon any previous
disclaimer when arguing for allowee of new application claim 17Alloc is thus distin-
guishable.

Defendants have also citetdkim v. Cannon Avent Groujm which a disclaimer in
a parent application requiring a “slit” as pafta leak-resistant ghking cup was applied
to a continuation application because the appliclid not express an intent to withdraw
the “slit” requirement but instead merely informed the examiner that the continuation
claims were broader thanetpreviously allowed claimgdakim v. Cannon Avent Group
479 F.3d 1313, 1315-18 (Fed.r.C2007). Here, by contrast, the patentee stated that
“[blecause of the extent of ghamendments and the natofehe new claims, it appears
that the rejections of the claims are no lordjezctly applicable,’and the patentee omitted
“dynamically” from the chims at issue. Oct2, 2015 Amendment [Dkt. # 69-11] at 6.

Hakim is further distinguishable because tt@ms of the continuation patent ap-
plication inHakimwere allowed without any rejectiorgee Hakind79 F.3d at 1316 (“The
continuation claims were allowed withoutyacomment or rejection by the examiner.”).
Here, by contrast, the patentesponded to a rejection bdsen the “Lee” reference, ex-
plaining that “Lee does not dynamically charageimpedance in the receive circuit” be-

cause “Lee is changing signal paths, notmapedance in a signal path,” and “in Lee, no
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change in impedance is made while either signalipditbing used Oct. 12, 2015 Amend-
ment [Dkt. # 69-11] at 6—7 (emphasis modified).

As to the proper construction, the abovecdssed prosecution history directs that
the recited “variably changing” reque@arying impedance during operati@ee id. see,
e.g., Typhoon Touch Techs., Inc. v. Dell, 16869 F.3d 1376, 1381 (Fed. Cir. 2011) (“The
patentee is bound by represemtas made and actions thatredaken in order to obtain

the patent.”). Further, Claim 2 tfe '728 Patent recites, inlegant part (emphasis added):

causing avariable decrease in power dissipatiaithin the receiver and
a resultant decrease in a battérain of the receiver, byariably
changing an impedana# at least a component in the receiver, based
on the input signal strength, upontefenination that the relative
strength of the desired signal hasrgased or the relative strength of
the interferer signal has decreased; and,

causing avariable increase in power dissipatiavithin the receiver and
a resultant increase in the battery drain of the receivevabgbly
changing the impedanca# the at least a component in the receiver,
based on the input signal, upon detimation that the relative strength
of the desired signal has decreasedhe strength of the interferer
signal has increased.

Thus, the “variably changing” phrases cepend to a “variable decrease in power
dissipation” and a “variable increase in powl&sipation.” A person of ordinary skill in
the art would thus understand that the recitedtiably changing” refes to changes that
are not permanent, such that theoeld be subsagnt additional changeSee Phillips
415 F.3d at 1314 (“the conteaf the surrounding words ofelclaim also must be consid-
ered in determining the ordinary andstamary meaning of those terms”) (qQuotihGTYV,

Inc. v. Walt Disney Cp346 F.3d 1082, 108%ed. Cir. 2003)).
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Finally, during the May 23, 2017 hearintpe parties agreethat “impedance”
should be construed to mearpfmsition to the flow of alternating current,” as noted above
regarding the '330 Patent. No party gave mndgfcation contrary t@pplying this agreed-
upon meaning to “variably changing . . pedance” in the continuation '728 Patebee,
e.g.,Omega Eng'g334 F.3d at 1334.

The Court therefore construgariably changing . . . impedance”to meari'var-
ying the opposition to the flow of alternating current during operation.”

|. “at least a component in the receiver path”

Plaintiff's Proposed Construction Defendants’ Proposed Construction

Plain and ordinary meaning. Alternatively,
“an active or passive electronic device qgrindefinite
circuit element in the receiver signal path”

[Dkt. # 50-1] at 15, 26; [Dkt. # 63] at 27; [Dkt 69] at 28; [Dkt. # 73] at B-5. The parties
submit that this term appears@iaim 3 of the '728 Patenid.

Shortly before the start of the May 23, 201earing, the Court provided the parties
with the following preliminaryconstruction: “the at least@mponent in ta receiver.”

(1) The Parties’Positions

Plaintiff submits that the specificationsdloses “non-limiting examples [that] are
illustrative of electronic devices, as well as aits incorporating such devices, which may
be present in the receiver signal path” andctviPlaintiff argues can include passive as
well as active devices. [Dkt. # 63] at 28.

Defendants respond that “[ijn claim 3,ethack of antecedent basis prevents a
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POSITA from ascertaining the scope of thaml with reasonable certainty, because other
than in the disputed language, there is no mention of a ‘path’ of any kind in claims 2 and
3.” [Dkt. # 69] at 29.

Plaintiff replies that despite the absencexjlicit antecedent basis, the claim scope
Is reasonably clear in light osage of the term “path” in ¢éhspecification and in Claim 1
of the 728 Patent. [Dkt. # 71] at 10. Plaihttbncludes that a pays of ordinary skill in
the art would understand that “receivetipaefers to a “receiver signal pathd.

At the May 23, 2017 hearing, Plaintift@rnatively proposed “at least a compo-
nent in the receiver signal pdtibefendants respaled that referring to a “receiver path”
or “receiver signal path” would be unclear besathe specificatiodiscloses multiple re-
ceiver paths and receiver signal paths.

(2) Analysis

As a general matter, “a claim could belefinite if a term does not have proper
antecedent basis where suclsibas not otherwise presdny implication or the meaning
IS not reasonably ascertainabl8ée Halliburton Energy Servs., Inc. v. M-I L1814 F.3d
1244, 1249 (Fed. Cir. 200&ee alsdNautilus 134 S. Ct. at 2130[W]e read [35 U.S.C.]

8 112, 1 2 to require that a patent’s claims, viewed in light afleeification and prose-
cution history, inform those dled in the art about the scopéthe invention with reason-
able certainty.”).

The disputed term appears in dependeatn®B of the '728 Patent. Claim 3 depends

from independent Claim 2. Whereas Claimetites a “receiver signal path” in several
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instances, neither Claim 2 nor Claim 3 providayg explicit antecedent basis for “the re-
ceiver path” recited in the disputed term irai@i 3. Claims 1-3 of the 728 Patent recite

(emphasis added):

1. A method of controlling power dissipation imexeiver signal pattof a
receiver comprising:

a) receiving an input signal by the receiver;

b) providing a first signal indicativef the sum of a desired signal and
interfering signals in the inputgial at a first location in theceiver
signal path

c) providing a second signal indicatieethe sum of a desired signal and
interfering signals at a second location inrgeeiver signal paththe
relative proportions of the desirsijnal and the interfering signals in
the second signal being differentrindhe relative proportions of the
desired signal and the interfering signals in the first signal;

d) deducing a strength of the desistghal relative to the strength of in-
terferer signals in the input sigrfabm a combination of the desired
signal and the interfering signals in the first signal relative to a com-
bination of the desiresignal and the interfering signals in the second
signal;

e) scaling an impedance of at least a component inettever signal
pathresponsive to the result obtained in d);

wherein the scaling of the impedarafethe at least aomponent in the
receiver signal patiresults in lower power dissipation for higher
strengths of the desired signal relatto the respective strength of an
[sic] interferer signals irthe input signal than for lower strengths of
the desired signal relative to a sigéh of the respective interferer sig-
nals in the input signal.

2. A method of controlling power dissii@n in a receiverwhen a receiver
is receiving and processing an inpyrsl that includes a desired signal and
at least an interferer sigih#he method comprising:

determining at a first nodestrength of the input signal;
determining at a second @ a strength of a signdhat is substantially
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the desired signal with the interée signal reduced by filtering from
the input signal;

comparing the signal levels at thestinode and the second node to de-
duce the relative increase or decraassrengths of the desired signal
and the at least an interferer signal; and

causing a variable decrease in podissipation within the receiver and
a resultant decrease in a batterginrof the receiver, by variably
changing an impedance aif least a component in the receivieased
on the input signal strength, upontetenination that the relative
strength of the desired signal hasrgased or the relative strength of
the interferer signal has decreased; and,

causing a variable increase in powesipation within the receiver and a
resultant increase in the batteryair of the receiver, by variably
changing the impedance tife at least a component in the recejver
based on the input signal, upon detmation that the relative strength
of the desired signal has decreasedhe strength of the interferer
signal has increased.

3. The method of controlling power digation in the receiver of claim 2,
whereinthe at least a componenttime receiver patltomprises one or more
components enabledrfonpedance change.

“[C]laims are interpreted withn eye toward giving effetd all terms in the claim.”
Bicon 441 F.3d at 950. Nonetheless, fdusage may exist in some claimf&cision-
ing.com, Inc. v. Fedated Dep't Stores, Inc527 F.3d 1300, 1312 n.6 (Fed. Cir. 2008);
accord ERBE Elektromedizin @id v. Canady Tech. LL®29 F.3d 1278, 1286 (Fed. Cir.
2010) (same).

On balance, “the at leagtcomponent in the receivpath” in Claim 3 has implicit
antecedent basis in the recital of “at leastmmonent in the receiver” and “the at least a

component in the receiver” in Claim2ee Energizer Holdings Inc. v. Int'l Trade Comm’n
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435 F.3d 1366, 1371 (Fed. Cir. 2006) (holdingtttan anode gel comprised of zinc as the
active anode component” prodd implicit antecedent basis for “said zinc anodség
also Cross Med. Prods., Inc. v. Medtronic Sofamor Danek,424. F.3d 12931319 (Fed.
Cir. 2005);Ex Parte Porter25 U.S.P.Q. 2d (BNA) 1144, 4% (B.P.A.l. 1992) (“The term
‘the controlled fluid’ . . . finds reasonaldamtecedent basis in the previously recited ‘con-
trolled stream of fluid . . . .} Not only is the implicit anteedent basis reasonably clear on
the face of this claim language, but it is alsteworthy that these three above-reproduced
recitals of “at least a compent” in Claims 2 and 3 are all in the context of impedance
changes.

Defendants have cited this Court’s fings of lack of antecedent basisGellular
Communications Equipment LLC v. AT&T, |daut those findings were based on the par-
ticular contexts in which thertas there in dispute appearé&keNo. 2:15-CV-576, 2016
WL 7364266, at *8—*11 (. Tex. Dec. 19, 2016).

Because the antecedent basis is “at laastmponent in the receiver,” Defendants’
argument regarding there being many difféidiaclosed receiver signal paths is moot.

The Court therefore expressly rejects Deli@nts’ indefiniteness argument and finds
thatthe antecedent basis for “the at least a ocoponent in the receiver path” in Claim
3 of the '728 Patent is “at least a componenn the receiver” in Claim 2 of the '728
Patent.

V. CONCLUSION

The Court adopts the constructions setrfamtthis opinion for the disputed terms
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of the patents-in-suit. The parties are ordeoadot refer to each other’s claim construc-
tion positions in the presencetbt jury. Likewise, in the presce of the jury, the parties
are ordered to refrain from mentioning anytmor of this opinion, other than the actual
definitions adopted by the Court. The Couréasoning in this order binds the testimony
of any witnesses, and any reference to thectonstruction proceeds is limited to in-

forming the jury of the defiitions adopted by the Court.

SIGNED this 6th day of June, 2017.

%SQMJL_

ROY S. PAYNE
UNITED STATES MAGISTRATE JUDGE
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