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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
MARSHALL DIVISION

My Health, Inc, 8

§

Plaintiff, 8

V. 8§ CaseNo. 2:16ev-00535RWSRSP(Lead)

8§

ALR Technologies, Ing. 8§

8§

Defendant §

§

InTouch Technologies, Inc., 8§
8§ Case No. 2:16v-00536RWSRSP

Defendant 8§

§

MyNetDiary, Inc, 8§
8§ Case No. 2:16v-00866RWS-RSP

Defendant 8§

_ §

McKesson Technologies Inc., 8§
g Case No. 2:16v-00881RWSRSP

Defendant 8

MEMORANDUM OPINION AND ORDER

In May 2016 My Health filed a number of patent infringement lawsunthe district and
about ten months later, the Court declates patenin-suit (U.S. Patent No. 6,612,98bjvalid
for failure to claim patertligible subject matter as required by 35 U.S.@08. Defendants’
motiors to dismisswere granted, and final judgment was entered. This outcome, in addition to
My Health’sextensive litigation campaign, the manner in which My Health litigitetass,
and the weakness of My Health’d@1 position, prompted the prevailing defendants to move for

their attorneys’ fees under 35 U.S.Q8b.Dkt. No. 81. For the following reasons, the Cointl§
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My Health’s casesxceptional, grants defendants’ motion for fees, @aérs MyHealth to pay
$371,862.95 to the defendants.
BACKGROUND

My Health’s assertion of the 985 patent began in April 2012, with a lawsuit filedsdgai
ZeOmega Inc. Although the lawsuit against ZeOmega remained pending for nine months, there
was never a determinatiam the meritsand the parties settled in January 2@&xd., Dkt. No.
59. My Health then sued five additional defendants in Febra@ma? Aside from venuerelated
motions filed in three of these cases, there was no significant activitg cate, and nmerits
determinationOne of the five defendants, Cadiocqmetitiored the Patent Trial and Appeal Board
(PTAB) for inter partes review (IPR) of th®@85 patentandthe PTAB institutedPR, but My
Health settled with Cardiocom befdréal.®

My Health’s litigationcampaign continued through 201 In total, My Health filed 31
lawsuits inthe district. In additionto theselawsuits partiesthat were either sued or threatened
with suit filed eleven declaratory judgment actions in other disti@itsll these lawsuits, there
was never a determination regarding the maritg 2017. In My Healths lawsuitagainst LifeScan
in 2015,the Courtdenied a motion to dismiss because of an apparent need for claim construction
in advance of determiningghether the claimef the '985 patenare directed to patesdigible
subjectmatter? There was, however, no determination regardihgtiver the '985 patent claims

were eligible under 801.

tCase No. 2:12v-00251 (E.D. Tex.).

2Case Nos. 2:18v-00136, 2:13cv-00137, 2:13cv-00138, 2:13cv-00139, and 2:1-8v-00140(all
E.D. Tex)

3|PR2013-00320.

4 My Health, Inc. v. LifeScan, IncCase No. 2:14v-00683RWS-RSP, Dkt. No. 34 (E.D. Tex.)
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Aside from the district court actions, there were five petitions for IPR, athath settled
beforetrial. The PTAB granted IPRn all the petitions that made it to the point of an institution
dedsion, but a trial was never heldther IPR petitions were dismissed before an institution
decision was made.

The districtcourt cases and the IPR proceedirgls ended with settlemenSome of
My Health’s settlement agreements, which waaduced foin camerareview,seeDkt. No. 118,
reveala median settlement amount of about $50,00@. earlieagreementaerefor significantly
higher amountthan the later one$n thelawsuits filedbefore 2014—before the Supreme Court’s
decision inAlice Corporation Pty. v. CLS Bank Internationdl34 S. Ct. 2347 (2014), was fully
understood-the median settlement amount was $240,06@tmedianvalue dropped to $42,500
in cases filedn 2014andafter. Of theseventeesettlement agreementsached afte2014,ten of
themfell between $25,000 and $50,000, and most of them were around $30,000. Ttiree of
agreements-involving different defendants-were all for exactly $30,000.

There is not much of a behhutkdescenes viewbetween 2012 and 2014ut there is
evidence in the record regarding My Health’s litigation behavior in the ¢idesgtsn 2016.The
dispute with ALR TechnologigSALRT") , for example, began withaease and desigtter from
Patent Licensing Alliancg"PLA”), My Health’'s licensing affiliate, askindLRT to stop
infringing the "985 patent. Dkt. No. 84. ALRT responded with a letter from counsel explaining
its beliefthat the "985 patent was invalihderAlice. Dkt. No. 818. My Healthdid not respond
but eventually suedALRT. Despite My Health’'s knowledge th&LRT was represented by
counsel, My Healtls counselsenta letter directly toALRT’s CEO after filing the lawsuitThe
letterexplained among other thingshat MyHealth will “remain open and willingp explore an

early resolution that would conclude the legal proceedings.” Dkt. No. 81-18.



InTouch Technologies received a similar letter after Wealth sued them. Dkt. No. 81
20. Counsel for InTouch responded with a letter explaining, among othesttived My Health
was improperly reading the "985 patent to cover “physic@msultation@nd decisions” made by
a doctor, which according to InTouch, “reinforces the unsupportable and unpatentable claim
breadth My Health is advancing.” Dkt. No.-81My Health did not respondvy Health did,
however, continue to make settlement demands.

Like ALRT, MyNetDiary also received a cease and desist letter R before being
sued. Dkt. No. 8119. MyNetDiary’'s counsel responded with a detailed letter explaining how
“virtually all of the applications” mentioned in the cease and desist fatte not covered or used
by MyNetDiary's technology or its customers.” Dkt. No.-Bd at 3. The letter alsos&ed
My Health to “please make certain that any and all future correspondence, if dhy, wi
MyNetDiary is directed solely to us as the attorneys for MyNetDiddyédt 5.Despite this request,
PLA again sent detter directly toMyNetDiary’s CEOexpressig My Health’s desire for an
“amicable licensing arrangement.” Dkt. No-84 at 1.

The letter to MyNetDiarywas not taken lighyl MyNetDiary’s counseresponded to
My Health’s counselith an email in January 2016. Dkt. No.-8%. The email emphasized
MyNetDiary’s request to not be contacted directly by My Hé&altbunsel

Please direct any future correspondence regarding this matter to me
and to me alone. | wish there to be no misunderstandings. My client
will not be entering intanylicensing agreemes with PLA, for the
reasons | have previously explained. | wish this to be very clear.
Should you contact me or my client(s) with any further unlawful

extortion requests, | will seek sanctions against.you | hope |
have made myself imminently clear

Id. Therequest was ignore@fter My Health sued MyNetDiary, My Health’s counseht another
letter directly to MyNetDiary’s CEO, which emphasized My Health’swgotment to “an early

resolution that would conclude legal proceedings.” Dkt. No. 81-16.
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McKessonwas suedh August 2016. Before McKesson’s answer to the complaint was due,
McKesson informed My Health’'s counsel of McKesson’s belief that athegationswere
unsupportable andasedon “unpatentable claim breadth.” Dkt. No.-8Q@ at 1.McKesson also
informed My Health that the infringement allegations were based on “thehHBalidy
appliance,” which McKesson purchased from Bo§geDkt. No. 8111 at 1 Because My Health
had previously filed and settledawsuit against Bosch, McKegsinformed My Health that the
Health Buddy appliance was covered by the licémgdiealth grantetb BoschSead. My Health
never responded to McKesson'’s inquiry regarding the Bosch license.

DespiteMy Health’s avoidance adiny merits determinatiobetween 2012 and 2014he
defendantsemainingin the lawsuits filed in 201@nally received such a determinatiorhese
defendantsnoved to dismiss My Healthmomplaintunder Rule 12(b)(6) of the Federal Rules of
Civil Procedure, contending that the claims of the "985 patent do not recite plagérie subject
matter.The Court agreedseeCase No. 2:18€v-00535RWSRSP, Dkt. No. 66 (E.D. Tex. Feb.
14, 2017).Suffice it to say that the Court concluded that the claims of the '985 patent are
“unquestionablyabstract’ within the meaning dlice.” See idat 3. The claims did not require
any hardware or software component and were broadly directed to “[a] methi@tiohg [a
patient’s] compliance with treatment guidelirie€See idThe Court explained its previous decision
to postpone the § 101 determination inltifeScancase notingthat LifeScan’s 8101 arguments
were more dependent on particular claim terms, whereadatier defendants more clearly
advancedrguments based amy plausible claim construction, in addition to analogizing the 985
patent claims to otherfound unpatentable by the Federal Circbée idat 6.

After defendants’ motions to dismiss were granted, final judgment was entdred. T

defendantshenfiled a motion to declargly Health’scasaexceptionalnder 8285and requested



their attorneys’ fees. Dkt. No. 81. My Hea#thpealedrom the final judgment based on t8d.01
decision Dkt. No. 85, and requested that the motion for attorneys’ fees el giapding appeal
Dkt. No. 89. That motion was denied. Dkt. No. 98.

On June 30, 2017, the day My Health’'s appeal briaé due,My Health moved to
voluntarily dismissthe appealSeeDkt. No. 1061. My Health’'s counsel made the following
statemenin themotion filed with theFederal Circuit:

My Health request[s] that the Court grant the voluntary dismissal of
this appeal, with each side to bear its own costs. Undersigned

counsel has conferred with counsel for appellees and has been
informed that this mion is unopposed.

Id. at 1-2. The motionto dismisswas granted on the basis this representation, and the order
declared that{e]ach side shall bear its own costS&eDkt. No. 105 at 2After the Federal Circuit
entered this order, the defendanted a noticerepresentinghat My Health’'s counsel never
conferred with them regarding the voluntary dismissal, and that they never dgrieeddh party
should bear its own costs for the app&aleDkt. No. 106 at 1.

While My Health’s appeal was pendirtge Court had scheduled a hearing on defendants’
motion for attorneys’ fees on June 19, 2017. On June 13, My Health’s counsel filed a motion to
continue the hearing, citing a conflict due to another case that was schiedwdeJulytrial in
California SeeDkt. No. 100 The day after My Health’s counssught a continuance, but before
the Court hd ruled on the motiorMy Health’scounselskedhe California court to continue the
Julytrial to September, and that request was grai@edDkt. No. 106 at 42. Without knowing
about the schedule change in Californie Court grantedMy Health’smotion to continue and
rescheduled the attorneys’ fde=aring for August 15, 2017.

Duringthe hearingn the attorneys’ fees motion, NHealth’s ©unsel focusetargelyon

arguments that were never raisefiywHealth’sbriefing, including the sufficiency of My Health’s



infringement contentions. Mpealth’s counsel alsoargued thatMy Health’'s settlement
agreements flected more than nuisaneenourts. SeeTr. at 18:2219:11, Dkt. No. 129 (“[T]he
settlements that have been entered into in the past have been imgghefr{$]400,000 for two,
[$]285,000 for one, [$]175,000 for another Qounsel emphasized some of thegestsettlement
agreementswhich the Court later found outafter ordering MyHealth to produce relevant
agreements fan camerareview—wereentered intavell before theAlice decision The trend in
settlement agreementsade thereaftewas nevermbrought to the Court’s attentioDefendants
explained their view that the casd®uld be declared exceptiomagardless of the amount of any
settlement agreement thre adequacy of My Health’s infringement contentions.
DISCUSSION

Section 285 of the Patent Act allows a district courtannexceptional case, to award
reasonable attorney fees to the prevailing party. 35 U.S2858District courts may determine
whether a case is ‘exceptional’ in the chyecase exercise of their discretion, considering the
totality of the circumstanc€sOctane Fitness, LLC v. ICON Health & Fitness, Jrik34 S. Ct.
1749, 1756 (2014)An exceptional case under § 285 is “simply one that stands out from others
with respect to thesubstantive strength of a pasylitigating position (considering both the
governing law and the facts of the case) or the unreasonable manner in whichetlveasas
litigated.” Id.

My Health’'s cases are exceptiorial a number of reasons. The first is the weakness of
My Health’s postAlice patenteligibility position. Patienttreatment and monitoring methods such
as those claimed by the '985 patent had been dedlzebgdible long before My Health filed its
2016 lawsuitsSee e.g, SmartGene, Inc. v. Advanced Biological Labs., &5 Fed. App’x 950

(Fed. Cir. 2014). Althoug SmartGenewas an unpublished opinion, it was representative of



numerous precedential opinions recognizing that “merely segeictiormation, by content or
source, for collection, analysis, and [announcement] does nothing significant to ddferent
process from ordinary mental processes, whose implicit exclusion frbdd &ndergirds the
informationbased category of abstradeas.”FairWarning IP, LLC v. latric Systems, In&39
F.3d 1089, 1098 (Fed. Cir. 2016) (citation omitted).

As the Court recognized iavaluatingdefendants’ 801 motion, “[s]uch claims have
universally been found to be unpatentable udiee.” Dkt. No. 66 at 4. By the time My Health
filed its 2016 lawsuits, guidance from the Federal Cirmgarding claims in this categomad
mounted to a level that would give any litigameasonablglear view of 8101's boundaries he
numerous casdgavalidating claims directed tanformation collection and analysis, such as the
'985 patent claimsstood in stark contrast to the handfutakes reachinipecontrary conclusion
underAlice, such agnfish, LLC v. Microsoft Corporatio822 F.3d 1327 (Fed. Cir. 2016), which
found a “specific improvement to the way computers operate” paligitile. There were of
course gray areabut by the time My Health’s 2016 lawsuits were filed, it should have been clear
that the’'985 patentlaims were “manifestly directed to an abstract id€aéinventor Holdings,
LLC v. Bed Bath & Beyond, IndNo. 20162442, 2017 WL 6062460, at *4 (Fed. Cir. Dec. 8,
2017).There was no credible argument that the '985 patent claims fell into one of théeligib
exceptiongefined in casesuch a&nfish

Theweaknessn My Health's 8101 position is by itsel& sufficient basis for finding the
casa exceptional As the Federal Circuit explained inventor Holdingssuch a finding is well
within the Court’s discretiorSee idindeed, @claringa casexceptional based solety a party’s
weak position rgarding patent eligibilityis necessary to deter wasteful litigation in the future.”

Id. (Quoting lower court opinion).



The Court’s previous denial of the motion to dismiss inliifieScancase did not give
My Health a reasonable basis to continue asserting the "985 pedantinventor Holdingsthis
Court never “endorsed the patatigibility of the asserted claims” because the denial of a motion
to dismiss is not enerits decisia, but rather only the postponementlod merits decisiarSee id.
at *5. It was My Health’s responsibility to “reassess its case in view of matradling law,”
namelydecision after decision from the Federal Circuit finding claims in the informbtsed
category, suchs those in the '985 patent, ineligible undéce. See idat *6.

My Health stresseshe "985 patent’s presumption of validity, ke presumption is not
enough to avoid an exceptionality findirgeeDkt. No. 90 at &. To My Health’s creditthe
presumption has been considebgdcourtsdenying fees on the basis of a weak validity position
under 8101.See, e.g.Garfum.com Corp. v. Reflections by Rutto. CV 145919JBSKMW),
2016 WL 7325467, at *4 (D.N.J. Dec. 16, B)1In cases such aSarfum.com however,the
reluctance tdind exceptionalitybasedn parton the presumptioaf validity, is not unreasonable
whenthe examiner considered whether the patent was eligible under cut@htav, as the court
in GarffumcomemphasizedSeealso Al-Site Corp. v. VSI Int'l, In¢.174 F.3d 1308, 1323 (Fed.
Cir. 1999)(explainingrelevanceof theagency’s initial consideration of the question being raised
in litigation to thepresumption of validity)B/E Aerospace, Inc. Zodiac AerospaceNo. 2:16
cv-01417-JRG, 2017 WL 1684540, at *9 (E.D. Tex. Apr. 17, 20Ri).the '985 patent issued in
2003, well before Alice, and it would be a mistake twveremphasizeéhe presumption. fle
examinerthat allowed the "985 patent claindgl not contemplatelevelopments in the law that
unfoldedmore than a decade later

My Health’s cases are exceptional for other reasan3he litigation campaign was

extensive—31 lawsuits, 11 declaratory judgment actions, and 5+HP&iswithout a determination



on the merits until 201, 7ive years after My Health’'s campaign beg@n besure a volume
litigant does not automatically expose himself to attorneys’ fees simphube he files a lot of
lawsuits.But the number of lawsuits filed by My Health, many of which settled right oou$e
of a merits determinatiofmostfor similar amountg supportghe conclusion that My Health was
filing lawsuits “for the sole purpose of forcing settlements, with no intentiorsbh¢ethe merits
of [the] claims.”SFA Sys., LLC v. Newegg In€93 F.3d 1344, 1350 (Fed. Cir. 2015).

This conclusion is bolstered lire similar settlement amountseached with different
defendants. Most of the settlement agreements entered intlafearere for remarkably similar
amounts most of them falling between $25,000 and $50,00ree settlement agreements
involving different defendants were all for exactly $30,08en the lack of a determination on
the merits in the district court actions or the IRIR8l five years into the litigation campaigiine
similar settlemer&amounts strongly suggest that My Health was “exploiting the high costendlef
complex litigation to extract a nuisance value settlemé&mdr¥Net LP v. Flagstar Bancor®53
F.3d 1314, 1327 (Fed. Cir. 201The settlement amounts against the different defendants could
not have possibly been tied to a reasonable royalty for use of the claimed inv&éheom is
nothing in the recorduggestinghat the amounts were tied to the alleged invention’s footprint in
the marketplacdt would be implausibléo suggesthatso manydifferentdefendanthiadmade
or sold roughly the same numberatiegedlyinfringing unitsat the time of settlement.

Importantly, there is evidence in the record suggesting that the $25,000 to $50,000
settlement amounts do in fact represent a “nuisance” vatue,other words value that is far
lessthan the cost oflefendinga patent infringement lawsuiEach defendargeeking fees in this
case spentdiween $82,000 and $111,000 through the early discovery phase of the case, and the

most significanievent inthe casesvas the defendastmotion to dismissMost of My Health’'s
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settlement amounts, at ledsbsethat arose afteAlice, were for roughly half the amount each
defendant spent on the case before a claim construction hearing could, lwe ineddher words,
before ay merits determinatiocould bemade My Health’s settlement offers effectivetysured
that the '985 patent’s susceptibility iovalidationunder 8101 remained unexposeSiee id.at
1327.This supports a finding of exceptionalityee Rothschild Connected Devices Innovations,
LLC v. Guardian Prot. Servs., In@58 F.3d 1383, 1389-90 (Fed. Cir. 2017).

The cases are alsaceptional in light of My Health’s conduct in dealing with and litigating
the case against the defendants that are seeking f@msat least two occasions, My Health’'s
counsel directly contacted a defendant’'s CEO after having been made aware tle&tridard
was represented by counsseeDkt. Nos. 8116 (My NetDiary) and 8118 (ALRT). In the case
of MyNetDiary, the direct contacame after My Health’s counsel was givesternwarningnot
to contact MyNetDiary directly. Dkt. No. 81-15. Tharning was ignored.

My Health’sdirect communication with the represented defendaatamproper At the
time My Health sent the letterstive represented defendants, My Health’s counsel was a member
of Utah bar Utah, like most if not all other states, forbids a lawyer to “communicate about the
subject of the representation with a person the lawyer knows to be represeatedhey lawyer
in the matter, unless the lawyer has the consent of the other latygatdper letters sent directly
to the defendant+who has hired a lawyer in part to be free and clear of any such eestamports
the conclusion thaily Health’s cases amxceptional.

Other aspects of My Health’s litigation behavior are troublivig.Healthfiled a notice of
appeal after the 01 decision, followed by a motion to stay the determinatich@i@esmotion

After the motion to stay the fees determination was denied, My Health filed a motismissd

5> Rule 4.2(a), available at https://www.utcourts.gov/resources/rulesttpd 2.htm.
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the appeal with the Federal Circukly Health’'s intention may not have been to evade a
determination on defendants’ fees motion, but the circumstancethisasbnclusion in doubt.
Notably, My Health wasltimatelyunwilling to testthis Court’s §101determinatiorat the Federal
Circuit, even though there would have been only a single appellate issue to baefaad

The motion to dismiss the app&4y Health filed with the Federal Circuis alsotroubling.
When an attorney signs a motion, he represents to the best of his knowledge that themsntenti
being presented to the Court are accur@eeFed. R. Civ. P. 11(b)My Health’s counsel
represented to the Federal Circuit that the parties had met and conferred, agiseustothe
appeal and agreed that each side would bear their own costs. Dkt. Na. dt0E2. Thatappears
to have beemntrue.SeeDkt. No. 106 My Health has never offered a satisfactory explandton
the misrepresentatiorSimilar questionable avoidance tactics occurred,hsith My Healths
counsel representirtbat the hearing on the fees motions should be continued bedausenflict
thatwasin fact no conflict at allSeeDkt. No. 106 at 42. In sum,the totality of the circumstances
support the conclusion thity Health’scases are exceptional

The only remaining matter is the amount of fees. Defendants request therfgll

ALRT $82,198.95
InTouch $94,339.50
MyNetDiary  $83,329.50
McKesson $111,995.00

My Health does not dispute that counsel for the defendants charged reasonableates)riyut

My Health disputes the amount of the felely. Health originally stated that without supporting
affidavits, there wa no way for My Health to determine whether these fee amounts were
reasonableln reply, the defendants submitted detailed time regostgying that the number of

hours worked was reasonalieeDkt. Nos. 97-1 through 97-4.
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My Health’sonly oppositiorto the amount of the fees award is at page five of My Health’s
surreply brief. SeeDkt. No. 119 at 5. My Health argues that the invoices submitted by the
defendants are heavily redacted, makimgm difficult to assesBut the Court had no trouble
reviewing the invoices-only privileged information was redactdohportantly, the invoices show
that the saméme was not counted multiple times for each defendant but rather divided among
the defendantsseeDkt. Nos. 97-1 through 97-4.

Otherthan the argument about redaction, the only other argument My Health is eiats
at least $58,855.50 may have been billed for work on an IPR petition, which according to
My Health “is unrelated to My Health’s infringement claimSé&eDkt. No. 119 at 5 n.1That
argument isot persuasive heréhe defendants never would have sought IPR if they had not been
sued for allegedly infringing the '985 paterifly Health should have known about the
susceptibility of the '985 patent to invalidation undet(8 at the time the lawsuit was filed.
Subsequergvents including defendantgpursuit of IPRwere necessarily causbg My Health’s
initiation of the lawsuitsConsequently, all of the defendants’ reasonable expenseshaftéay
My Health filed suitshould be awarde&eeGoodyear Tire & Rubber Co. v. Haeget37 S. Ct.
1178, 1186-90 (2017) (explaining but-for causatequirementor determining attorneys’ fees)

CONCLUSION

For these reasons, it is ordege adjudgeds follows:

(1) My Health’scases ardeclaredexceptional under 35 U.S.C. § 285.

(2) My Health is orderedo pay the following defendantsttorneys’ fees through

defendants’ counselyithin 60 days:
a. ALR Technologies, Inc. $82,198.95

b. InTouchTechnologies, Inc.  $94,339.50
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c. MyNetDiary, Inc. $83,329.50

d. McKessonTechnologies, Inc. $111,995.00

SIGNED this 19th day of December, 2017.

%SQM_L_

ROY S. PAYNE
UNITED STATES MAGISTRATE JUDGE
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