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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
MARSHALL DIVISION

EFFECTIVE EXPLORATION, LLC, 8
§
Plaintiff, §
8§
V. 8 No. 2:16-CV-00607-JRG-RSP
8 (leadcase)
BLUESTONE NATURAL 8
RESOURCESI I, LLC, et al., 8
8§
Defendants. 8§

MEMORANDUM OPINION AND ORDER ON CLAIM CONSTRUCTION

On June 9, 2017, the Court held a hearingetermine the proper construction of the dis-
puted claim terms in United States Patdat 8,813,840 (“the ‘840 Patent”). The Court has con-
sidered the arguments made by the parties ateheing and in their alm construction briefs.
Dkt. Nos. 67, 70, & 72 The Court has also considered thteimsic evidence and made subsidiary
factual findings about the extrinsic eviden&ee Phillips v. AWH Corp415 F.3d 1303, 1314
(Fed. Cir. 2005)Teva Pharm. USA, Inc. v. Sandoz, JA&5 S. Ct. 831, 841 (2015). The Court

issues this Memorandum andd@r on Claim Construction inglht of these considerations.

! Citations to the parties’ filings are to the fifis number in the dockébkt. No.) and pin cites
are to the page numbassigned through ECF.
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BACKGROUND

The '840 Patent is titled “Method and Systémn Accessing Subterranean Deposits from
the Surface and Tools Therefor” and names a singéntor, Joseph Z. Zupanick. The application
leading to the 840 Patent was filed on Augl®, 2013, and the patent issued on August 26, 2014.
The '840 Patent is related throughseries of contuation, continuation-ingut, and divisional
applications to an application filed on Noveen20, 1998, which issued as U.S. Patent No.
6,280,000.

In general, the 840 Patent is directedsystems and methods fragcovering fluids (e.qg.,
water, oil, gas) from subterranean geological formations, andestispecial configurations of
directed bore holes (“bores”). In its 122 columnseat and 115 figures, the ‘840 Patent describes
diverse technology related to the drilling of wedind to the production of formation fluids. The
description includes numerous examples of waalid bores (e.g., vertical, horizontal, slanted, ar-
ticulated, undulated) and numerous exampleshoiti-well and multi-bore patterns (e.g., multi-
well systems, multi-bore wells, multi-bore drainage patterns).

The abstract of the '840 Patent provides:

According to one embodiment, a systemdocessing a subterranean zone from the
surface includes a well bore extending frima surface to the subterranean zone,
and a well bore pattern connected tojthrection and operable wrain fluid from a
region of the subterranean zone to the junction.

An example of a multi-well system is shown in Figures 1 and 3, which are reproduced
below and annotated by the Codrhe figures depict a vertical o (12) and an articulated bore
(3) each extending down from the surface to intersesm @&nlarged cavity (20) in the target zone
(15). The articulated bore is horizontal (34) atgbet it intersects the vertical bore. A pattern of

bores (50) are drilled beyond thegtion to facilitate draining fluidsom the zone, and ultimately
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to produce the fluids to the surfat@40 Patent at 12:42-16:8, 16:25-18:3.
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Figure 3 depicts the system of Figure 1 praduction configuration. A pump (80) moves
water to the surface through a tubing string disposéukivertical bore and allows gas to flow to
the surface through the annulus betw the tubing string and the cag(16) in the vertical bore.

'840 Patent at 12:42-16:8, 16:25-18:3.
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Another example of a multi-well system hsosvn in Figure 10, which is reproduced below
and annotated by the Court. The main differdret@veen the example of Figure 1 and the example
of Figure 10 is that theertical bore (12) of Figer 1 is replaced with laore (10012) that includes
vertical (10018, 10022) and angled (10020) portions. The example of Figure 10 includes an en-
larged cavity (10030) at the junction of the articulated bore (10040) and the vertical/angled bore
(10012). The system further includes a bore paftEdA60) to facilitate drining fluids from the

zone (10016). '840 Patent at 27:65—24:48.
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An example of a multi-bore well is shown in Figures 6A (drilling) and 7 (production),
which are reproduced below and annotated by thertCThe figures depic bore system that
extends to the zone (6015) from a singleyeptint on the surface (6014). The bore system in-
cludes two connected vertichbres (6210, 6220) and two atlated bores (6230, 6235). The
second vertical bore (6220) extsnfdom the first vertial bore (6210). The first articulated bore
(6230) extends from the first vertical bore, and the second articulated bore (6235) extends from
the second vertical bore. The twdiculated bores intersect atavity (6250) within the zone
(6015). A bore pattern (6050) extenfilom the cavity to facilitate draining fluids from the zone.

‘840 Patent at 23:9-25:53.
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Figure 7 depicts the system of Figure 6 as configured for production. Fluids are produced
from the zone by: (1) pumping water to theface through a tubing stig (6082) using a downhole
pump (6080), and (2) allowing natural gas to flovthe surface in the annulus between the tubing

string and casing (6215, 6216)thre vertical boes. ‘840 Patent at 23:9-25:53.

|

(in annulus between
casing and tubing)

water

(in tubing)

:

—— o .\.,,(:\_,--___,—u.._._—-_.._.-.....,_.-.____}

7/51



Another example of a multi-berwell is shown in Figure 20, which is reproduced below
and annotated by the Court. The figure depactsulated bores (200240 zones (20022). The
articulated bores extend from slant bores (20020¢wim turn extend from a single vertical entry

bore (20015) that extends from the surface (20011) toward the zone. ‘840 Patent at 38:61-39:42.
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Examples of single-well systems configuifed production are shown in Figures 93 and
94, which are reproduced below and annotatethbyCourt. Figure 93 gécts a system with a
vertical bore (92532) extending from the surface (92514) to the zone (92515). The vertical bore is
connected to a horizontal bof@2534). The horizontal boredludes an enlagg cavity (92520)
in the zone (92515). A pumping unit (92540) is disposed in the well with the pump inlet (92544)
located in the cavity such that it does not capture the zone’s natural gas (as separated from the
other fluids) but pumps other fluids (92550)th@ surface through the bores. The natural gas is

allowed to flow to the surface. Figure 94 depitsystem similar to that of Figure 93 with the
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main difference being the location of the cavite cavity (92220) of Figer94 is located in the
curved bore (92236) that connects the ver{i@ak32) and horizontal (92234) bores. ‘840 Patent

at 110:1-111:24.

surface

pumping unit

An example of a multi-well system with a specifirainage bore pattern is shown in Figure
79, which is reproduced below aadnotated by the Court. Thigjfire depicts a system of wells
(75532, 75534) extending from a single drillingdgproduction pad at the surface (75536) to the
target zone underground (75540). A system oéb@xtending from a central well (75532) inter-
sects with bores (75534) extending from dispal@tations on the surfaqead. There is a cavity
(75542) at each junction of centraéll bore and disparate-well bofeach cavity iconnected to
a drainage bore pattern (75538)isTbonfiguration is meant tdlaw access to a large drainage

area from a small surface area. '840 Patent at 94:53-G%&Ispid. at 38:24-59, Figure 19.
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An example of an undulating bore is showrrigure 33, which is reproduced below and
annotated by the Court. This figure depictsuadulating bore (33200) “that may be included as
any well bore of the systems illustrated in FIG$rbugh 24 or a well bore of any other system
that may be used to remove and/or produce rwhta@rocarbons and othéuids in a layer of
subterranean deposits.” The uratirlg bore includes a dedimy portion (33212), a bending por-
tion (33208), and an inclining pomn (33210). The wavelengtB3214) of the undulating bore is
the distance between successike lpoints on the bore, for exampthe distance from one point
where the bending portion couplesth@ inclining portion to the next point along the path of the
bore where the bending portionugdes to the inclining portiori840 Patent at 51:5-53:18¢e

alsq id. at 53:11-44, Figure 34.
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Claim 1 of the 840 Patent is an exemplalgim and recites the following elements (dis-
puted term in italics):

1. A system for accessingsabterranean zone of shakbe system
comprising:

a drilling pad at a surface;

a first wellbore extending from the surfaz@mprising a first
substantially vertical portioextending into a subterra-
nean zone and a firsubstantially horizontal drainage
bore extending from the first substantially vertical por-
tion andproximate to the subterranean zone

a second wellbore extending from the surfeaempromising
a second substantially vexadl portion extending into the
subterranean zone and a secsubstantially horizontal
drainage boreextending from thesecond substantially
vertical portion angbroximate to the subterranean zone,
wherein the first and seconslibstantially horizontal
drainage bores extend in tkabterranean zone in differ-
ent directiondrom each other;

a third wellbore extending from the surfacemprising a
third substantially verticaportion extending into the
subterranean zone and a thgdbstantially horizontal
drainage boreextending from the third substantially ver-
tical portion ancproximate to the subterranean zone

a fourth wellbore extending from the surfam@mprising a
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fourth substantially verticabortion extending into the
subterranean zone and a foustibstantially horizontal
drainage boreextending from the fourth substantially
vertical portion angbroximate to the subterranean zone
wherein the third and fourtBubstantially horizontal
drainage bores extend in teabterranean zone in differ-
ent directiondrom each other;

the first, second, third and fabrwellbores each extending
from non-common surface locations on the drilling pad
at the surface, the surfatecations closely spaced to
each other on the drilling pad;

whereinthe subterranean zone is shadad,

wherein the first, second, third, and fourth wellbores each
produce a fluid extracted from the subterranean zone
through thesubstantially horizontal drainage bores

. PROCEDURAL BACKGROUND

The '840 Patent was assertedeifective Exploration, LLC ¥lassic Operating Company,
LLC, No. 2:14-cv-00869 (E.D. Tex.)Classiccase”). On August 21, 26, the Court issued an
order construing disputed terms of the '840 Paté&iagsiccase, Dkt. No. 56). Rintiff also filed
cases against Atlas Barnett, LLC; BurlingtorsBerces Oil & Gas Company, LP; Anadarko E&P
Onshore, LLC; ARP Barnett, LLC; and Devon Energy Production Company, L.P. that were con-
solidated into a lead case captioneé&Hsctive Exploration, LLC v. Atlas Barnett, L1 o. 2:15-
cv-440 (E.D. Tex.) (Atlas case”). TheAtlas case settled after briefing but prior to the Court’s
claim construction hearing.

Other patents which claim priority to the@Xember 20, 1998 Application were asserted in
the U.S. District Court for thé/estern District of Pennsylvaniahe court issued two claim con-

struction decisions regardirtgose patents. On April 015, in the matter captionétffective

2 The '840 Patent is one of a large family of pégehat claim priority to U.S. Patent No. 6,280,000.
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Exploration LLC v. Pennsylvaniaand Holdings Company, LLC, et ,aNo. 14-cv-00845 (W.D.
Penn.) (PLHC case”), the Special Master issued a&teand Recommendation Regarding Claim
Construction, and the court selggiently adopted those recommdations. Claims from earlier
patents were also conséd in the matter caption€&NX Gas Corp. v. CDX Gas, LL.8o0. 05-cv-
1574 (W.D. Penn.) CNX cas®.
1. APPLICABLE LAW

A. Claim Construction

“It is a ‘bedrock principle’ of patent law thdhe claims of a patertefine the invention to
which the patentee is entitléhe right to exclude.’Phillips v. AWH Corp.415 F.3d 1303, 1312
(Fed. Cir. 2005) (en banc) (quotitgnova/Pure Water Inc. v. Saf Water Filtration Sys., In¢.
381 F.3d1111, 1115 (Fed. Cir. 2004)). To determine theaning of the claims, courts start by
considering the intrinsic evidendel. at 1313;C.R. Bard, Inc. v. U.S. Surgical Coy388 F.3d
858, 861 (Fed. Cir. 2004Bell Atl. Network Servs., Inc. v. Covad Commc’ns Group, 262 F.3d
1258, 1267 (Fed. Cir. 2001). The intrinsic evidenoduites the claims themselves, the specifica-
tion, and the prosecution histoBhillips, 415 F.3d at 1314;.R. Bard, InG.388 F.3d at 861. The
general rule—subject to certagpecific exceptions discusseadra—is that each claim term is
construed according to its ordinary and acmostd meaning as understood by one of ordinary

skill in the art at the time of thevantion in the context of the pateRthillips, 415 F.3d at 1312—

The two patents construed by the U.S. Dist@ourt for the Western Birict of Pennsylvania
include U.S. Patents No. 6,976,533 (the 533 Pdteitied “Method andSystem for Accessing
Subterranean Deposits from the Surface”) Biod 8,469,119 (the 119 Patent,” titled “Method
and System for Accessing Subterranean Depd@3ibm the Surface and Tools Therefor”). The
119 Patent issued from a continuation of Application No. 10/630,345 (the “345 Application,”
filed July 29, 2003). The '840 Patent claims priotiythe '345 Application as a continuation of
Application No. 11/982,249, which is amtinuation of the '345 Application.
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13;Alloc, Inc. v. Int'l Trade Comm’342 F.3d 1361, 1368 (Fed. Cir. 2008zure Networks, LLC

v. CSR PLC771 F.3d 1336, 1347 (Fed. Cir. 2014) (“Thera ieeavy presumption that claim terms
carry their accustomed meaning in the relevant community at the relevant time.”) (vacated on other
grounds).

“The claim construction inquiry. . begins and ends in athses with the actual words of
the claim.”Renishaw PLC v. Marposs Societa’ per Azidai8 F.3d 1243, 1248 (Fed. Cir. 1998).
“[l]n all aspects of claimanstruction, ‘the name of the game is the claipple Inc. v. Motorola,
Inc., 757 F.3d 1286, 1298 (Fed. Cir. 2014) (quotimge Hiniker Co, 150 F.3d 1362, 1369 (Fed.
Cir. 1998)). First, a term’s context the asserted claim can be instructikaillips, 415 F.3d at
1314. Other asserted or unassedadns can also aid in determining the claim’s meaning, because
claim terms are typically usedmsistently throulgout the patentd. Differences among the claim
terms can also assist inderstanding a term’s meanind. For example, when a dependent claim
adds a limitation to an independent claim, ipissumed that the independent claim does not in-
clude the limitationld. at 1314-15.

“[Cllaims ‘must be read in view of the specificationydiich they are a part.td. (quoting
Markman v. Westview Instruments, |82 F.3d 967, 979 (Fed. Cir. 1998n banc)). “[T]he spec-
ification ‘is always highly relevartb the claim construction analysldsually, it is dispositive; it
is the single best guide to the meaning of a disputed tehth.(uotingVitronics Corp. v. Con-
ceptronic, Inc, 90 F.3d 1576, 1582 (Fed. Cir. 1996)gleflex, Inc. v. Ficosa N. Am. Cor299
F.3d 1313, 1325 (Fed. Cir. 2002). But, “[a]lthoutiie specification may dithe court in inter-
preting the meaning of disputed claim langugugeticular embodiments and examples appearing
in the specification will not gendhabe read into the claims.Comark Commc’ns, Inc. v. Harris

Corp, 156 F.3d 1182, 1187 (Fed. Cir. 1998) (quottwnstant v. Advanced Micro-Devices, |nc.
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848 F.2d 1560, 1571 (Fed. Cir. 1988gg also Phillips415 F.3d at 1323. “[l]t is improper to read
limitations from a preferred embodiment describethe specification—even if it is the only em-
bodiment—into the claims absent a clear indicatiothe intrinsic recordhat the patentee in-
tended the claims to be so limitedliebel-Flarsheim Co. v. Medrad, In@58 F.3d 898, 913 (Fed.
Cir. 2004).

The prosecution history is anotteol to supply the propeontext for claim construction
because, like the specification, the prosecutiorohygtrovides evidence of how the U.S. Patent
and Trademark Office (“PTO”) andeahnventor understood the pateRhillips, 415 F.3d at 1317.
However, “because the prosecution history @spnts an ongoing negotiation between the PTO
and the applicant, rather tharetfinal product of thahegotiation, it often lackthe clarity of the
specification and thus is less usdfui claim construction purposesd. at 1318see also Athletic
Alternatives, Inc. v. Prince Mfg73 F.3d 1573, 1580 (Fed. Cir. 199@)mbiguous prosecution
history may be “unhelpful aan interpretive resource”).

Although extrinsic evidence can also be useful, it is “lgigsificant than the intrinsic
record in determining the legalbperative meaning of claim languagertiillips, 415 F.3d at 1317
(quotingC.R. Bard, Inc.388 F.3d at 862). Technical dictioremiand treatises may help a court
understand the underlying technology and the maimmnemhich one skilled in the art might use
claim terms, but technical dictionaries and tsetimay provide definitions that are too broad or
may not be indicative of how therm is used in the pateid. at 1318. Similarly, expert testimony
may aid a court in understanditige underlying technology and detening the particular mean-
ing of a term in the pertinenedd, but an expert’s conclusory, upported assertions as to a term’s
definition are entirely unhelpful to a could. Generally, extrinsic evidence is “less reliable than

the patent and its prosecution history in determining how to read claim tédm§lie Supreme
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Court recently explained the role oftersic evidence in claim construction:

In some cases, however, the district ¢auitl need to lookbeyond the patent’s
intrinsic evidence and to consult extrmgvidence in order tonderstand, for ex-
ample, the background science or the megoif a term in the relevant art during

the relevant time periogee, e.g.Seymour v. Osborndl Wall. 516, 546 (1871)

(a patent may be “so interspersed with technical terms and terms of art that the
testimony of scientific witheses is indispensable tacarrect understanding of its
meaning”). In cases where those subsidiacysfare in dispute otrts will need to

make subsidiary factual findings about teatrinsic evidence. These are the “evi-
dentiary underpinningsdf claim construction that we discussedMarkman and

this subsidiary factfinding must lbeviewed for clear error on appeal.

Teva Pharm. USA, Inc. v. Sandoz, JA&5 S. Ct. 831, 841 (2015).

B. Definiteness Under 35 U.S.C. 8 112, 1 2 (pre-AlA) / 8 112(b) (AIA)

Patent claims must particubapoint out and distinctly claim the subject matter regarded
as the invention. 35 U.S.C. § 112, 1 2. A claimewliewed in light of the intrinsic evidence,
must “inform those skilled in the art about the scope of the invention with reasonable certainty.”
Nautilus Inc. v. Biosig Instruments, In@34 S. Ct. 2120, 2129 (2014).it does not, the claim
fails 8 112, § 2 and is theoek invalid as indefinited. at 2124. Whether a claim is indefinite is
determined from the perspective of one of ordirskilf in the art as of thtime the application for
the patent was filedd. at 2130. As it is a challenge to the vilidbf a patent, ta failure of any
claim in suit to comply with § 112 mube shown by clear ar@bnvincing evidencdd. at 2130
n.10. “[ljndefiniteness is a questi of law and in effect paof claim construction.&Plus, Inc. v.
Lawson Software, Inc700 F.3d 509, 517 (Fed. Cir. 2012).

When a term of degree is used in a clditihe court must determine whether the patent
provides some standard for measuring that degBaesig Instruments, Inc. v. Nautilus, In¢83

F.3d 1374, 1378 (Fed. Cir. 2015) (quotation markgter). Likewise, when a subjective term is
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used in a claim, “the court must determine Wkethe patent’s specification supplies some stand-
ard for measuring the gpe of the [term]."Datamize, LLC v. RImtree Software, Inc417 F.3d
1342, 1351 (Fed. Cir. 20059ccordInterval Licensing LLC v. AOL, Inc766 F.3d 1364, 1371
(Fed. Cir. 2014) (citindpatamize 417 F.3d at 1351).

V. CONSTRUCTION OF AGREED TERMS

The parties agreed to the ctrmstion of the following phrase:

Claim Term/Phrase Agreed Construction

the same drilling location where drilling opera-

drilling pad (Claims 1, 8) tions are being conducted

substantially straight and substantially perpendic-

tantially vertal (Claim 1 ;
substantially vertal (Claim 1) ular to the horizon

substantially aligned witlthe zone, which is sub
stantially parallel to the horizon

substantially horizontgClaims 1, 5, 6, 7)

closely spaced (Claim 1) on the same drilling pad

Docket No. 73-1 at 2, 3, 5. Inew of the parties’ agreement time proper construction of the
identified terms, the CouADOPTS the parties’ agreed construction.

During the claim construction hearing, the partigreed to the consttion of the follow-

ing term:
Claim Term/Phrase Agreed Construction
coupled (Claim 5) directly connected

The Court agrees with the parties that the tmoopled” should be construed to mealirectly

connected.”Accordingly, the CourADOPTS the parties’ agred construction.
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V. CONSTRUCTION OF DISPUTED TERMS
The parties’ dispute focuses tre meaning and scope of eigérms/phrases in the '840
Patent.

A. “subterranean zone of shale” / “wherein the subterranean zone is shale”

Disputed Term Plaintiff’'s Proposal Defendants’ Proposal

subterranean zone of shaledepth interval including ongthe producing intervahcluding one or
wherein the subterraneamr more layers of rock com-more layers of rock composed primar-

and that in the aggregate|isomposed primarily of shale
composed primarily of
shale

1. The Parties’ Positions

The parties dispute whether the “subterraneae of shale” should lmnstrued to include
a “producing interval.” Specifically, Defendantgae that the Court’s prior construction in the
Classiccase should be clarified by changing “depth interval” to “produciteyval.” Plaintiff
contends Defendants’ modification is unnecesssgause claim 1 already contains specific lan-
guage requiring production from the subterraneamezof shale. (Dkt. bl 67 at 13). Plaintiff
further argues that Defendantshstruction would lead to inconggsnt constructions for the same
or related terms in other patentlated to the ‘840 Pateid. (citing U.S. Patent Nos. 6,668,918;
6,357,523; 6,478,085; and 8,505,620).

Plaintiff also contends thdefendants’ construction is ingect because a subterranean
zone is a subterranean zone regardless of whithiee has been any jghaction in the zone.(Dkt.
No. 67 at 13) (citing '840 Pateat 12:46-50). Plaintiff argues thabduction is but one of several
purposes for accessing the subterranean zone augaodthe patent. (Dkt. No. 67 at 14) (citing

'840 Patent at 21:25-27). Fiha Plaintiff contends that there i@ disclaimer or disavowal present

18 /51
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in the ‘840 Patent redefinirthe term. (Dkt. No. 67 at 14).

Defendants respond that the intrinsic evidesuggports construing “sufitranean zone” to
mean the producing interval. (Dkt. No. 70 at ID@¢fendants argue that their construction is re-
quired by the claim languagkl. Defendants also argue that thedfication refers to the “sub-
terranean” zone as the target zamdayer, which is where the oil and/or gas is located and from
which it will be extracted or producedd(at 11) (citing ‘840 Patent at 25:6—-8, 103:58-104:6,
114:21-45). According to Defendants, the “subtezean zone of shale” is not each and every
“depth interval” beneath the surface that is compgsrimarily of shale, regardless of its ability
to produce oil and/or gas. (Dkt. No. 70 at D¢fendants also argue thae patentee amended
the claims to avoid an obviousness rejection, naki clear that the claimed wellbores are sub-
stantially vertical (not angl@¢dvhen they enter the producingernval. (Dkt. No. 70 at 11-12)
(citing Dkt. No. 70-3 at 3; Dk No. 70-4 at 3—4; Dkt. No. 79-at 3; Dkt. No. 70-6 at 3).

Defendants further contend that the terms “suhnean zone of ale” and “wherein the
subterranean zone of shale” wa e understood by a person of oraynskill in the art to refer to
the producing interval tavhich the wellbore path is target, and from whic the well produces
oil and/or gas. (Dkt. No. 70 at 12) (citing Dkt. N@®-7 at 7). According to Defendants, some shale
zones can be up to 2,000 feet thick but the hyahtmon-bearing interval or producing interval
within that shale zone may only be 50 feet thickt(INo. 70 at 13) (citing Dkt. No. 70-7 at 5-6).
Defendants argue that under Plaintiff’s constarcgtithe “subterranean zone of shale” could be
defined as the entire 2,000-footdkizone even though the particulaterval intowhich the well
is actually being drilled in order to extractiifis would only be the 5ot thick hydrocarbon-
bearing interval from which biand/or gas cate producedld. Defendants contend that there

would be no purpose in drilling a Wéhat extends into a “subterranean zone of shale” that is not
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a producing interval from whichla@and/or gas can be extractéd.

Defendants also contend that their construasamecessary to prevent the jury from mis-
takenly believing that the “subtermaan zone” can be any “depthidrval” regardless of whether
it produces oil and/or gas. (Dkt. No. 70 at 14)fddeants argue that the invention claimed in the
'840 Patent is limited by its claim language toimvention that produces a fluid from the subter-
ranean zoneld. at 15-16). Defendants furthargue that Plaintiff exgssly limited the claims of
the '840 Patent to a “subterraneame of shale” théproduces a fluid.” (DktNo. 70 at 16) (citing
Dkt. No. 70-2 at 12). According to Defendarite '840 Patent only clais accessing a “subterra-
nean zone of shale” for the purpose of producingid from that particular zone. (Dkt. No. 70 at
16).

Plaintiff replies that the specification makes cliwat the patent uses the term subterranean
zone according to its known usage and demonstretestent to lexicographically redefine the
term. (Dkt. No. 72 at 3) (citingB40 Patent at 12:47-54). Plaimtérgues that the disclosed em-
bodiments do not evidence an intent to redefine the term “subterranean zones” because the oil and
gas industry is generally conoed with production of hydrocarbofi©m subterranean zones.
(Dkt. No. 72 at 3). Plaintiff also contends tiia¢ text of the claim deenot require production in
order for a zone to be a subterranean zddeaf( 4). According to Platiff, the claim language
demonstrates that not all “subterranean zomes3lve production, otherwise the addition of the
explicit production requirement taim 1 would be superfluouksl.

Plaintiff also contends thapplicant distinguishethe prior art based ahe fact that two
of the cited references did nosduss shale zones as having amgpction capabilities at all, and
the third taught away from the extraction of oil from a shale formalkibrRlaintiff argues that

nothing in the prosecution histosypports Defendants’ argumenationly 50 foot thick portions
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of a larger 2,000 foot thick shale formatimay be a subterranean zone of sHdleéRlaintiff further
argues that the terms “producing interval” antbqucing zone” appear nowhere in the specifica-
tion. Id. Finally, Plaintiff contends that Defendants have failed to identify any evidence demon-
strating that the Court’s prexis constructiors incorrect. [d. at 5).

For the following reasons, the Court finds that the tesubterranean zone of shale’and
the term“wherein the subterranean zone is shale’should be construed to me&he depth
interval includes one or more layers of rockcomposed primarily of shale and is in the aggre-
gate composed primarily of shalé.

2. Analysis

The terms “subterranean zone of shale” and “wherein the subterranean zone is shale” ap-
pears in asserted claim 1 of the '840 Patent.pttBes do not dispute the meaning of “shale.” So
the real dispute is whether theah“zone” should be defined asdepth interval’or a “producing
interval.” The Court finds thdizone” implies distinguishablboundaries. In the context of the
'840 Patent, those boundaries are tbgions that are adjacent to and distinguishable from the
zone. In light of the intrinsic evidence, the CoundB that a “shale zone” tiie ‘840 Patent is a
depth interval distingshable from other depth intervatmsed on the predominant rock-type
(shale) of the targeted formation layers.

The '840 Patent uses “zone” ientify the specific regin of the sub-surface ground tar-
geted by the bore. Most commonly, “zone” refeerghe region from which fluids are extracted.
For example, the patent includes the following:

FIG. 1 illustrates formation of a dual iveystem 10 for enhanced access to a sub-
terranean, or subsurface, zone from $rface in accordance with an embodiment
of the present invention. In this embodimethe subterranearmae is a tight coal
seam having a medium to low permeabilityvill be understood that other suitable
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types of zones and/or other types af lpressure, ultra-loywressure, and low po-

rosity subterranean formations candmmilarly accessed uginthe present inven-

tion to lower reservoir or formation ggsure and produce hydrocarbons such as
methane gas and other products from the zone. For example, the zone may be a
shale or other carbonaceous formation.

'840 Patent at12:43-54. But “zone” alsaused to refer to regionggeted for purposes other than
production of fluids. For example,dlpatent includes the following:

FIG. 5 illustrates a method and systén drilling the well bore pattern 50 in a
second subterranean zone, located below the coal seam 15, in accordance with an-
other embodiment of the present invention. In this embodiment, the second sub-
terranean zone is also a coal seamvilltbe understood that other subterranean
formations and/or other low pressuréirailow pressure, and low porosity subter-
ranean zones can be similarly accesseaaguthe dual radius well system of the
present invention to remove and/obguce water, hydrocarbons and other fluids

in the zone, to treat minerals in the zgm®r to mining operations, or to inject or
introduce a gas, fluid or otheubstance into the zone.

Id. at 21:13-27.

“Zone” as used in the '840 Patasatnot limited to a unitary ger of a particular rock type.
Indeed, the patent provides examples of multi-layeiti-rock zones. For example, with reference
to Figure 38 (reproduced and annotatetbw), the patent describes:

FIG. 38 is a cross-sectional diagram illustrating an example multi-plane drainage
pattern 37400 for accessing deposits in migdtipyers 37402 of subterranean de-
posits. Multi-plane drainage pattern 3740@y provide access to multiple layers
37402 ofsubterranean deposits thatay be separated by impermeable or substan-
tially impermeable material 37404 suak sandstone, shale, or limestoirethis
embodiment, substantially horizonfartion 37308, upwardly ramping well bore
37304a, and downwardly ramping well b&&04b may be formed as previously
described in connection with FIG. 37.

Elongated portion 37316 of upwardly raimg well bores 37304a and downwardly
ramping well bores 37304b may be of suéfitt length to allow multi-plane drain-
age pattern 37400 to intersect multiple coal seamsuttiple layers 37402 of any
other subterranean zonEor example, ramping well bores 37304 may extend in a
substantially vertical plane to providecess to an upperykr 37402a and a lower
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layer 37402c. Although only three subterranean layers 37402a-c are shown in FIG.
37, multi-plane drainage pattern 3740@y intersect any appropriate number of
subterranean layers 37402 to effectively drain the subterraneanonexample,
upwardly ramping well bores 37304a and downwardly ramping well bores 37304b
may travel through a number of subteean layers 37402 separated by multiple
layers of impermeable or substantially impermeable material 37404.

Id. at 59:61-60:20 (emphasis added). In these examples, the “zone” is the aggregate of producing
layers (37402) over a distinctpté interval, even with intervamy layers. It has an upper layer
(37402a) defining the upper boundary (37310) ardweer layer (37402c) defining the lower
boundary (373125edad. at 57:66-58:2, 59:61-60:20. A similar multi-layer zone is described with
reference to Figure 48d. at 67:13-49, Figure 43 (“multi-level drainage pattern 42600 may pro-

vide uniform access to . multiple layers 42602 of a coal seam or any other subterraneari)zone

(emphasis added).
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In prosecution of the application for the '8R@tent, the applicant distinguished a reference

that disclosed a bore tha¢netrated a “shale formation” orethrounds that the reference described
going through the shale to reach the targeted, non-shale, formation—i.e., that the shale was not the

“zone.” (Dkt. No. 70-2 at 12-13). The applicant stated:

While Siebold does mention “shale formations”, it is only in the context of shale
being an “impervious layer” that prevenke migration of b between underlying
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layer 3 and overlying layer 2. That isaédr formation 4 (i.e. a non-oil producing
layer) must be penetrated by a wellb@rén order to reaclthe oil in producing
layers 2 and 3 (col. 2, In. 13—-34). Once again, even if Murray is added to Siebold
and Bell, the combination of elements does explicitly disclose a plurality of
wellbores each having a stdnstially vertical portionextracting a liquid from a
subterranean zone of shale, agited in the Applicant's base claims

* % %

As mentioned above, Bell and Murray do not disclose shale as a producing subter-
ranean zone. However, Siebold actua#igches away from the extraction of oil
from a shale formation, stating that célnnot migrate across a shale formation, and
that oil can only be extracted from the layers either above or below a shale for-
mation. Thus, a practitioner using the citeterences as a guide could only con-
clude that it is not practal to form wellbores textract fluids, suclas oil or gas,

from a subterranean zone of shais,recited in the claimed invention

Id. (emphasis added). The patentee clearly described the “shale zoree’8dftfPatent according
to the ability of shale to produce fluids. Thisygaorts with the use dkzone” in the '840 Patent
itself. Production from a shale zorequires production from the &l layers—i.e., the fluid ex-
tracted from the zone must compriked extracted from the shale layers.

Turing to Defendants’ proposal, the Court fintat it is unnecessary and would confuse
the jury. The terms “producing interval” and “pikecing zone” appear nowle in the specification
of the '840 Patent. Instead, theespication makes clear that armois a geologiddayer or for-
mation. The specification states tHaif] subterranean zone may conge a coal seam, shale layer,
petroleum reservoir, aquifer, gegical layer or formation, or bér at least partially definable
natural or artificial zone a least partially bemetite surface of the eartbr a combination of a
plurality of such zones.” '840 Patent at 76:45-50otimer words, the specification is clear that a
“zone” may include multiple layers of subterranean depdSés, e.g.’840 Patent at 65:56—60
(“[M]ulti-plane drainage pattern 39500 may providecess to multiple layer 39402 of subterra-

nean deposits separated by impermeable or stiadianmpermeable material such as sandstone,
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shale, or limestone, as was désed with regard to FIG.&"); 62:16-20 (“A number of other
variations and modifications may also be mamenulti-plane well bore pattern 39500 as appro-
priate to allow for the removal and productiorhgtirocarbon and other mineral deposits from one

or more layers of subterranean deposit$2;64—-67 (“Alternativelyramping well bores 40504

may provid[e] access to multiple layers 40402 of subterranean deposit that may be separated by
impermeable or substantially impermeable matet0404 such as shale, limestone, or sand-
stone.”); 53:13-18 (“Undulating well bore 33200ynmovide uniform access to multiple layers
33202 of subterranean deposits that may beraeguhby impermeable or substantially impermea-

ble material 33220 such as sandstoshale, or limestone.”).

The Court agrees that the intrinsic evidencpimes the fluid extracted from the zone must
comprise fluid extracted from the shale layer or layers. Indeed, claim 1 explicitly recites “wherein
the subterranean zone is shale; and, whererfitst, second, third, andurth wellbores each
produce a fluid extracted from tkabterranean zone thugh the substantiallyorizontal drainage
bores.” But this does not mean that the “subtezan zone of shale” should be construed as the
“producing interval.” Instead, the “subterranean zohghale” is the “deptimterval” that includes
one or more layers of rock composed primaofyshale and that in the aggregate is composed
primarily of shale. There is no additional requisgrnthat a 2,000-foot thick zone of shale should
be limited to only one 50-foot thick interval frowhich oil and/or gas can be produced, as De-
fendants contend. (Dkt. No. 70 at 13). This isuawarranted redrafting dhe claim to impose a
limitation that is not supported or required by theinsic evidence. In other words, claim 1 re-
quires the “subterranean zone” to produce fluidjduabt limited to a specific sublayer within the
“subterranean zone.”

Defendants also argue that the patenteealbbesto obtain the '840 Patent by limiting the
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claims to wellbores that are substantially vertighken they enter the @ducing interval, and not
merely any depth interval beneath the earth’saserf The Court finds that this is recited in the
claim. Specifically, claim 1 recites “a first wietire extending from the surface comprising a first
substantially veical portionextending into a subterranean zone a second wellbore extending
from the surface compromising a ead substantially vertical porticextending into the subter-
ranean zone . . a third wellbore extending from tearface comprising a third substantially ver-
tical portionextending into the subterranean zone a fourth wellborextending from the surface
comprising a fourth substgally vertical portionextending into the subterranean zone .” ‘840
Patent at Claim 1.

Thus, the claim language requires wellbores @natsubstantially vertical when they enter
or extend into the recited “sulbteanean zone.” Again, the “subtanean zone” is not any depth
interval beneath the ehi$ surface, but instead is the “detkerval” that includes one or more
layers of rock composed primarily of shale ahdt in the aggregate is composed primarily of
shale. Finally, in reaching its conclusion, thai@tas considered the extrinsic evidence submitted
by the parties, and given isiproper weight in lightf the intrinsic evidence.

3. Court’s Construction

The Court construes the tefisubterranean zone of shale’andthe term“wherein the

subterranean zone is shaleto meart‘the depth interval includes one or more layers of rock

composed primarily of shale and is irthe aggregate composed primarily of shalé.
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B. “a [first/second/third/fourth] wellbore extending from the surface . .. and a
[first/second/third/fourth] substantially horizontal drainage bore

Disputed Term

Plaintiff’'s Proposal

Defendants’ Proposal

a [first/second/third/fourth
wellbore extending from th
surface . . . and a [first/se
ond/third/fourth]  substan
tially horizontal drainage
bore

No construction is necessary beya
ethe construction for the term “su
cstantially horizontal” as previousl
-provided by the Court. The remaing

cording to their plain and ordina

meaning.

ralwellbore extending from th
bsurface...and a separate sl
ystantially horizontal drainag

drore

» of the terms should be interpreted ac-
M

ub-

1. The Parties’ Positions

The parties dispute whetherethecited “wellbore” includes blota “substantially vertical
portion” and a “substantially horintal drainage bore,” as Plairitfontends, or whether the “sub-

stantially horizontal drainage bore” is “sepaidrom the recited “wellbore,” as Defendants con-

tend. Plaintiff argues th#te language of claim 1 does not requtre coupling togher of portions

of a wellbore. (Dkt. No. 67 at 15Plaintiff contends that theaim language indicates that the
wellbore comprises both a substahly vertical portion and a sutatially horizontal drainage

bore.ld. According to Plaintiff, thex is no requirement that the pons be coupled, distinct, or

otherwise separatett. Plaintiff argues that Defendants’niruction uses the exact language of

the claim itself, but adds the word “separate” to the clduna 16).

Plaintiff further argues that Defendants’ constion is contradicted by the teachings of the

'840 Patent. According to Plaintiff, the specification describes transiticonnections between
two portions of a single continuobsre in at least thcase of the undulating wellbore. (Dkt. No.

67 at 16—17) (citing ‘840 Patent 3t:36—39). Plaintiff further argsehat the '840 Patent further
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describes a continuous wellbore extending froenstivface having verticahd horizontal compo-
nents. (Dkt. No. 67 at 17) (oig ‘840 Patent at 13:40-50). Plafhtontends that Defendants’
construction is contrary to ttieachings of the specification asldould be rejected. (Dkt. No. 67
at 17).

Defendants respond that “a boreibore, while a portion isgortion.” (Dkt. No. 70 at 17).
Defendants argue that the claim describes albaed” comprising a “substantially vertical por-
tion” and a “substantially haontal drainage borefd. Defendants note that it does not say a
“wellbore” comprising a “substantlg vertical portion” and a “sultantially horizontal drainage
portion.” (d. at 18). According to Defendants, a well®s a single bore armnnot be comprised
of both a vertical portion ara horizontal drainage boriel. Defendants conterttiat the patentee
understood the difference between “bore” and “portion” elsewhere in the gdtdiotting ‘840
Patent at 45:1-55, 53:45-54:44, B:85:15, 104:10-23). Defendants atemtend that a person
of ordinary skill in the art would understand thé&teellbore” or “bore” is a distinct bore or hole
that is drilled into the earth. (Dkt. No. 70 at {&f}ing Dkt. No. 70-7 at 8). Defendants argue that
the term “drainage bore” does not refer to artpn” of a wellbore because there is only one
“bore” when a “wellbore” is drilled into the eartlal.

Regarding Plaintiff’s arguments, Defendants eadtthat Plaintiff gleses over the fact that
the claim language does not refer to a horizontal “portion.” (Dkt. Nat 79). Defendants argue
that the punctuation and claifniguage do not require “comprisintgy apply to both the substan-
tially vertical “portion” and to a horizontal “bore fd. Defendants contend that the wellbore could
have any other number of features, as long lagsita substantially verétportion, but the “well-
bore” does not “comprise” a substantially vertit@brtion” and a substdially horizontal “por-

tion.” Id. Defendants further argue that the speciltcatontains numerous examples identifying
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distinct portions of a single wellbortd. ('840 Patent at 104:10-23pefendants contend that
Plaintiff did not describe a wellbemwith a vertical “portion” and horizontal “portn,” but instead
claimed a wellbore comprising a substantially waiti'portion” and a separate substantially hori-
zontal drainage “boré(Dkt. No. 70 at 19).

Defendants further argue thatallPlaintiff's examples fronthe specification confirm that
a “drainage bore” is different from a “portion” of a wellbole. (citing ‘840 Patent at 51:36—39,
13:41-43). Defendants contend tifahe patentee wanted to claim a continuous wellbore com-
prising a substantially verticdportion” and a substantially haontal “portion,” the patentee
could have done so. (Dkt. No. 70 at 20). Defenslangue that the “drainage bore” is separate and
distinct from the “wellbore” that Issa substantiallyertical portionld. Defendants further contend
that their construction does retclude a preferred embodimémicause the embodiment depicted
in Figure 1 does not read on ttlaims of the '840 Paterid. Defendants also argue that the claims
asserted in this case all involve a systerfoaf or more wellglrilled into shaleld. at 21.

Plaintiff replies that the claim recites “compnigi” which explicitly requires that the “third
wellbore” includes both “a thirdubstantially vertical pdion” and “a third sibstantially horizontal
drainage bore.” (Dkt. No. 72 at 5-6). Plaintiff aeguihe claim language itéeécognizes that the
horizontal drainage bore is “extending from the [] substantially vertical porfidrat 6. Plaintiff
contends that Defendants’ expert doesadutress this language from the claidi.Plaintiff also
contends that the embodiment of Figure 19 matisbly discloses four wells, and the description
of Figure 19 indicates #t the wellbores depicted may benfigured according to Figures 10-12.
Id. ('840 Patent at 38:33—-37). Plafhalso argues that the '840 Pateexplicitly recognizes that a
well bore may be part of another wellbos&ting, “undulating welbore 33200 may form some

or all of a main drainage well bore and/or a one or more lateral well bores.” (Dkt. No. 72 at 7)
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(citing '840 Patent at 53:34-3@laintiff further contends that Figure 87 depicts a dual well sys-
tem but recites three well bores, which is captta Defendants’ argument that a wellbore cannot
form part of another wellbor¢Dkt. No. 72 at 7) (¢ing ‘840 Patent at03:65-104:37). Finally,
Plaintiff argues that Defendants’ constructionrehe repeats all of the language from the claim
itself, but adds the word “separate’the claim. (Dkt. No. 72 at 7).

For the following reasons, the Court finds that the phtagérst/second/third/fourth]
wellbore extending from the surface . . . and a [first/second/third/fourth] substantially hori-
zontal drainage bore”should be given itplain and ordinary meaning.

2. Analysis

The phrase “a [first/second/third/fourth] wellle extending from the surface . . . and a
[first/second/third/fourth] substantig horizontal drainage bore’ppears in asserted claim 1 of
the '840 Patent. Defendants correctly note thatclaim recites a “wellbore” comprising a “sub-
stantially verticaportion” and a “substantially horizontal drainagere.” ‘840 Patent at Claim 1
(emphasis added). In other words, claim 1 doesauite a “wellbore” comprising a “substantially
vertical portion” and a “substantiallyrorizontal drainag@ortion.” However, the plain language
of the claim recites “a [first/second/thifddrth] wellbore extending from the surfacemprising
a [first/second/third/fourth] substantially vertigadrtion extending into theubterranean zone and
a [first/second/third/fourth] substantially horizontal drainage l@otending from the [first/sec-
ond/third/fourth] substatially vertical portionand proximate to the subterranean zone.” The term
“comprising” indicates that the “[first/secondftifourth] wellbore” includes both “a [first/sec-
ond/third/fourth] substantially vécal portion” and “a [first/secorithird/fourth] substantially hor-
izontal drainage bore See, e.g.Genentech, Inc. v. Chiron Cord12 F.3d 495, 501 (Fed. Cir.

1997) (holding that ‘comprising’ is “a term oftar. . which means that the named elements are
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essential, but other elements may be added and still form a construct”).

Furthermore, the claim languagecites that thdaorizontal drainage extends “from the
[first/second/third/fourth] substéally vertical portion.” This indicates that the wellbore com-
prises both a substantially veglgortion and a substantially lwwntal drainage bore. In other
words, there is no requirement that the boretsbparate,” as Defendants contend. Indeed, De-
fendants’ construction simply uses the exact laggua the claim, but adds the word “separate”
to it. Defendants do not identify a lexicographiealefinition. Defendants also do not identify any
clear disclaimers in the prosecution history twatld justify adding an additional limitation to
the claim. In sum, Defendants have failed to mte\a persuasive reason to redraft the claims as
they contendK-2 Corp. v. Salomon S.,AL91 F.3d 1356, 1364 (Fed. Cir. 1999) (“Courts do not
rewrite claims; instead, we give eff@otthe terms chosen by the patenteed)antum Corp. v.
Rodime, PLC65 F.3d 1577, 1584 (Fed. Cir. 1995) (“[IJtvell settled thaho matter how great
the temptations of fairness or policy making, coddsnot redraft claims.”). Finally, in reaching
its conclusion, the Court has considered the esitrievidence submitted by the parties, and given
it its proper weight in light of the intrinsic evidence.

3. Court’s Construction

The phraséa [first/second/third/fourth] wellbore extending from the surface . . . and

a [first/second/third/fourth] substantially horizontal drainage bore” will be given itsplain

and ordinary meaning.
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C. “proximate to the subterranean zone”

Disputed Term Plaintiff’'s Proposal Defendants’ Proposal

No construction is necessary beyand
the terms listed above. Any add
‘tional terms should be interpreted adA or near the subterranean zgne
cording to their plain and ordinary
meaning.

proximate to the subter
ranean zone

1. The Parties’ Positions

The parties dispute whether the phrase “proteni@athe subterranean zone” requires con-
struction. Plaintiff contends th#tte word proximate is familiaand well-understood to a jury, and
there is no benefit in replacing understoodmléanguage with redundant language. (Dkt. No. 67
at 18). Plaintiff argues that there is no disclaimedisavowal in the gant or the prosecution
history relating to the term “proximate” thagreres assigning the term any meaning other than
plain meaningld. at 19.

Defendants respond that Plaintiff agreed ® ¢bnstruction “in or near the subterranean
zone” in theClassiccase, and the Court adopted that edreonstruction. (Dkt. No. 70 at 21).
Defendants argue that nearly all of the figuresldised in the ‘840 Patent show that the substan-
tially horizontal drainage bore isdated “in” the subterranean zome. at 22. Defendants contend
that construing the term “proximate the subterranean zone” in the context of the '840 Patent is
consistent with the specificatiotd. Defendants further argue th@taintiff provides no reason
why the Court should not adopt the constructiorfpsbximate to the subterranean zone” that
Plaintiff has previously agreed to multigimes and has been adopted by multiple coldiPe-
fendants also argue that several other courts t@nvstrued the term “proximate” in other patents

to assist the juryd. Defendants argue that the specificasbows that “proximate” means “in or
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near” in the context of the ‘840 Patelat. at 23.

Plaintiff replies that Defendants provide no spieevidence from the patent showing that
the term “proximate” has anything other thanpitsin and ordinary meaning. (Dkt. No. 72 at 7).
Plaintiff contends that the ‘840 Patent itseésishe term proximate in the specificatitzh (citing
'840 at 13:11-12). Plaintiff furthezontends that the words “in aear” appear nowhere in the
specification.

For the following reasons, the Court finds the phrgseximate to the subterranean
zone” should be construed to mean or near the subterranean zone’.

2. Analysis

The phrase “proximate to the subterraneamez@ppears in assertethim 1 of the ‘840
Patent. The Court finds the phrase shoulgjiven the same construction as in @lassiccase.
Defendants argue, and the Court agrédest nearly all of the figuras the specification show the
substantially horizontal drainage bore located “in” the subterranean zone. This is consistent with
a court’s findings in a prior case involving ctmstion of “proximate to the subterranean zone”
in a related patent. IBNX Gas Corp. v. CDX Gas, LL.2006 U.S. Dist. LEXIS 101954, *32-33
(W.D. Pa. Aug. 30, 2006), the Spediéster stated the following:

The preferred embodiments in the patentstiit uniformly depict the location of

the junction as being in, and not justan, the subterranean zone (i.e., the coal
seam”). See, for example, Fig. 1 of tb@3 Patent depicted above. Accordingly, to
interpret the term “proximate” in thmanner suggested by the Consol Entities
would result in theoreferred embodiments themsel¥aling outside the scope of

the patents-in-suit, a perverse result that is clearly inconsistent with the applicable
law.

Id. at *32—-33. In theCNX case, the defendants argued thabXpnate” should be construed to

mean “near,” and the plaintiff argued that it shduddconstrued to mean “in or near.” The Special
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Master agreed that “near” is the most commioth erdinary meaning of the term, but for the rea-
sons stated above construed the term to mean fira” Consistently witkhis Court’s previous
construction, the Court construes the term to nigaar near.” The Court finds that Plaintiff has
not articulated a persuasive reason why the plstasa@ld be construed differently in this case.
3. Court’s Construction
The Court construes the phraggdximate to the subterranean zoneto mean‘in or

near the subterranean zoné.

D. “extend in the subterranean zone in dferent directions from each other”

Disputed Term Plaintiff's Proposal Defendants’ Proposal

extend in the subtranean zonge
rcwiirected to different drainage .

. . Indefinite
regions within the subterranean
zone

extend in the subterranea
zone in different directions
from each other

1. The Parties’ Positions

The parties dispute whether the phrase “extendarsubterranean zone in different direc-
tions from each other” is indefinite. Plaintifbictends that this claim term should be given the
same construction that the Court gave it in@hessiccase. (Dkt. No. 67 at 20). Plaintiff argues
that Defendants are raising the sargument made and rejected in @lassiccase that “different
directions” is a term of degree,cathat a person skilled in the art would not be able to tell whether
two wellbores extended in different directiofs. Plaintiff contends thathis argument is under-
mined by the teachings and examples given in the '840 Patentldself21.

Plaintiff further contends that the ‘840 Patprivides examples of embodiments of a well

configuration that indisputably meets this claim limitatitoh. at 20-21 (citing '840 Patent at
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38:44-47, Figure 19). Plaintiff further argues tha #®40 Patent also regnizes that drilling
inherently involves technical limit@ns based on equipment, ane timature of drilling subterra-
nean formations results in deviations frortemded directions. (Dkt. No. 67 at 21) (citing ‘840
Patent at 53:2-10). According to Plaintiff, the ‘840 Patent recognizes that a person skilled in the
art will account for such inaccurasi in making a determination as to whether bores are drilled in
different directions. (Dkt. No. 67 &tl) (citing ‘840 Patent at 52:67-53:17).

Plaintiff further argues that the claims aedd¢hings of the '840 Patent explain the purpose
of wellbores extending in differémirections. (Dkt. No. 67 at 22Plaintiff contends that well
bores extending in different directions means thatwell bores extend uirections that are dif-
ferent enough to achieve the desiredrthge of the target subterranean zode(citing ‘840 Pa-
tent at 38:55-59). Plaintiff further argues tha thachings of the '840 Rent provide guidance to
a skilled artisan through both speciéxamples of wellbores extending in different directions and
for the purpose of extending wellboredifferent directions. (Dkt. No. 67 at 23).

Defendants respond that the plain-and-ordimaganing of “different directions” is that
only bores in exactly the same direction are not in different directions. (Dkt. No. 70 at 23). De-
fendants argue that there is no clarification ia ftrinsic record on the meaning of “different
directions.”ld. Defendants further contend thhé specification statesatit is technically impos-
sible to determine the et direction of a bored. (citing ‘840 Patenat 52:67-53:8). Defendants
also argue that the scope of the claim cannot tegrdaned, because there is no clarification as to
how different the directions must be, other ttiag obvious case of exactly parallel bores. (Dkt.
No. 70 at 24).

Defendants further contend that a skilled artisaald not be able to determine the scope
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of “different directions,” becaudée specification fails to desbg the direction-measurement pro-
cessld. According to Defendants, the specification nhenecludes vague references to determin-
ing direction withoutfurther elaborationld. (citing ‘840 Patenat 47:54-58, 80:48-57, 87:61—
88:2, 88:30-43, 89:1-5, 90:1-5). Defendaatgue that a skilled ardis knows that such a meas-
urement can be performed in several differengsilaading to varyingneasurements. (Dkt. No.
70 at 24) (citing Dkt. No. 70-7 at 7). Defendambntend that even accounting for the normal
inaccuracies of drilling acknowledged by the patenskilled artisan would need further infor-
mation to know whether two bores are in différdimections within the meaning of the claims.
(Dkt. No. 70 at 25).

Defendants also argue that the rationale ofGlassiccase does not save this term from
indefinitenessld. Defendants contend that the plain languaigghis limitation regards direction-
ality (i.e., the direction a one-dimensional vector points in space), b0taksicCourt’s construc-
tion rewrites the claim so that the term regardsi@a (i.e., a two-dimeimhal region in space).
Id. at 26. Defendants argue that tlassicCourt’s explanation fails to justify why a claim term
regarding a direction should beagtten as regarding an ardd. Defendants further argue that
the ClassicCourt's rationale also fails because twoali#int areas can be drained by two different
bores extending in the same directituh.

According to Defendants, theti@ale of Plaintiff and th€lassicCourt fails to consider
that the distance betwedrainage bore patterns also factote determining whether two differ-
ent patterns drain the same or different drainagasaregions, even if the bores extend in the exact
same (not different) directiotd. Defendants argue the specificats reference to drainage re-
gions/areas separately from tieection of a bore indicatesahthe patentee understood how to

refer to an area as opposed to aafiom when he intended to do $o. (citing '840 Patent at 4:52—
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59, 14:21-27, 22:34-45, 5:50-53, 14:17-20, 14:66—67).

Defendants further contend that Plaintiff incathg argues that its construction is correct
because of examples provided in the '840 Pa{@®kt. No. 70 at 27). According to Defendants,
the issue is delineating the scope and bounds of dima b that it is possiblto determine in all
instances whether a givembodiment infringes or nad. at 28. Defendants argue that the lack
of clarity over what does and dorot constitute infringemengénders this term indefinitéd.

Plaintiff replies that Defendants fail to presany credible evidenceurporting to show
that the claim term is indefinite. (Dkt. No. 728t Plaintiff argues that Defendants concede that
“bores in exactly the same directiare not in different directionsld. (citing Dkt. No. 70 at 23).
Plaintiff further argues that Defendants also aginae“exactly parallel” wuld not be in different
directions. (Dkt. No. 72 at 9) tang Dkt. No. 70 at 24). According Plaintiff, Defendants concede
that they are able to determine infringement isageisituations. (Dkt. N&Z2 at 8). Plaintiff further
argues that Defendants fail to shthat a person skilled in the arbuld lack the requisite expertise
to understand drainage, drainagétgras, or how a person skilleéad the art interpets the term
“different directions” within the context of diing generally or of drainage bores specificaltl;.
at 9.

Plaintiff also contends that Defendantspert cites no documents or evidence supporting
his conclusory assertionsl. Plaintiff argues that thexpert’s declaration ifa to address the sub-
stantial evidence of definiteness cited in the Court’s prior claim construction lardetaintiff
also argues that wellbores can be in the sametidinewhen they target the same drainage region
in the same way that two roads between the sameities would typically have the same direc-
tion. Id. Plaintiff contends that the tefstr indefiniteness is not whegr a person skéd in the art

would understand the limitation to be broad, butagadtwhether the patent informs “those skilled
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in the art about the scope of timeéntion with reasonable certaintyd. (citing Nautilug 134 S.
Ct. at 2130). Plaintiff argues thiite scope of the claims is readdgcertainable to one skilled in
the art. (Dkt. No. 72 at 10) (citing Dkt. No. 72-1 at 1 16-19).

For the following reasons, ¢hCourt finds that the phrasextend in the subterranean
zone in different directions from each other’should be construed to me@xtend in the sub-
terranean zone directed to different drainage regions within the subterranean zone.”

2. Analysis

The phrase “extend in the subterranean zordfierent directionsrom each other” ap-
pears in asserted claim 1 of tB40 Patent. The dispute is whethlee term “different directions”
apprises one of ordinary skill in the art of these of the claims with reasonable certainty. The
Court finds that Defendants have failed to d&hbwith clear and convincing evidence that the
term renders any claim indefinite as the intriresi@ence provides suffiart guidance as to what
constitutes a “different direction.” The specificatistates that the tecleai limitations of bore
drilling inevitably resit in a drilled bore that deviates frotne intended direction. ‘840 Patent at
53:2-10. Thus, the specification indieatthat it is verynlikely that any two wells would be in
exactly the same direction and therefore that, coincielaside, every bore is directed in a different
direction from every other bore if measured veithexpectation of absdiprecision and accuracy.
However, the specification indicates that the stdys expectation is ni@absolute precision and
accuracy:

One of ordinary skill in ta art may appreciate that a smooth and wavelike form
may includenormal inaccuracies of drillingBecause operation of a drill string
3340 through a layer 33202 of subterranegodits may not be visually monitored,
inaccuracies may result ingfpositioning of the drill bit 3344. As a result, drill
string 3340 may vary slightly from the operator's intended path.
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'840 Patent at 52:67-53:10 (emplsaadded). Thus, one of ordinaskill in the art would under-
stand two wells to be in the sardeection if they are in the same direction within the normal
inaccuracies of drilling. Furthemne, determining direction inhently requires measurement of
some type, so one of ordinary skill in the aduld take into account the precision of the measure-
ment.See, e.g.id. at 29:35-40 (describing using a “mea&suent while drilling (MWD) device”
to control “orientation and direction” of the ded bore). Without more, one of ordinary skill in
the art would understand bores to extend in “diffecBrections” if theyextend in different direc-
tions within the technical limitations of drilling;el., different within a margin of error and preci-
sion that one of ordinary skill in thetaf directional well drilling would know.

It is important to consider that the claimedres that extend in different directions are
“drainage bores,” and that the40 Patent provides guidance asvtmat constitutes “different di-
rections” for drainage bores. The definiteness dban is determined in light of the entire speci-
fication, not in a vacuunmNautilus Inc. v. Biosig Instruments, Iné34 S. Ct. 2120, 2128 (2014)
(“[IIn assessing definiteness, claims are to be medight of the patent'specification and prose-
cution history”);see alspUItimax Cement Mfg. Corp. v. CTS Cement Mfg. C&@®7 F.3d 1339,
1353 (Fed. Cir. 2009) (“Claim definiteness is analyzetlin a vacuum, butwahys in light of the
teachings of the prior art and of the particular application disclosurgvasld be interpreted by
one possessing the ordinary level of skilthe pertinent art.” (quation marks omitted))Biosig
Instruments, Inc. v. Nautilus, In@.83 F.3d 1374, 1378 (Fed. Cir. 2018)/hen a word of degree
is used, the court must determine whether thenpai®vides some stanahfor measuring that
degree.” (quotation marks omitted)). And the intengcord indicates th#te drainage bores are
directed differently to drain diffrent areas of the zone—they dieected to different drainage

regions.
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The '840 Patent provides a standard for “diffgrdirections” of dranage bores that goes
beyond just the technical uncertainty of directiairdling of bores—the dection of a drainage
bore is based on theainage characteristics of the zone. @Idi, the claim that includes the “dif-
ferent directions” limitation, recitesa first substantially horizontadrainagebore,” “a second
substantially horizontalrainagebore,” and “wherein the firsinal second substantially horizontal
drainagebores extend in the subterranean zonefferént directions from each other.” ‘840 Pa-
tent at 119:54—-64 (emphasis addéd)e claim similarly recites it and fourth drainage bores
that extend in different directions from each otlekrat 119:67-120:10. From the plain language
of the claims in the context of the entire speaifion, one of ordinary gkin the art would under-
stand the purpose of the diffetlrdirected bores—the drainageres—is drainage of the subter-
ranean zone.

“Drainage bores” are describetdthe ‘840 Patent as directé provide substantially uni-
form coverage of a desired area within the [33ri840 Patent at 14:48&3. The patent explains
that the spacing and orientation of the drainagesdepend on “the characteristics of a particular
subterranean resourc&ee, e.gid. at 45:28—-40. In one examplegethatent provides exemplary
drainage bore patterns for a zone comprisintight'coal seam having a medium to low permea-
bility.” Id. at 12:42—-47, 14:44-15:17. The exemplary drairages for such a zone have “dispar-
ate orientations” so as to intersect aick percentage dfactures in zondd. at 14:44-15:17.
“The percentage of the boresvitay disparate orientatns is significant when twenty-five to sev-
enty-five percent of the bores haae orientation at least twentiegrees offset from other bores
of the pattern.ld. at 15:5-9. More generally, the patent expd the drainage pattern is a function
of the drainage characteristics of the zone:

The number and spacing of the lateratdsomay be adjusted depending on the
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absolute, relative and/or effective permeability of the [zone] and the size of the area
covered by the pattern. The area covered béytitern may be the area drained by
the pattern, the area of a spagunit that the geern is designed to drain, the area
within the distal points or periphery ofipattern and/or theea within the periph-

ery of the pattern as well as the surrounding area out to a periphery intermediate to
adjacent or neighboring patterns.

Id. at 46:19-28see alspid. at 3:67—4:3 (noting the probleof plugging the “pores, cracks, and
fractures that are needed to produ@eghs”). The patent further explains:

Permeability is the capacity of a matrix to transmit a fluid and is the measure of the
relative ease of fluid flow under an eqpatssure drop. Effective permeability is a
permeability of the coal or other formation matrix to gas or water and may be de-
termined by well testing and/or long#tetrends. For example, effective permea-
bility may be determined by insitu slug &snjection or draw down tests or other
suitable direct or indirect well testimyethods. Effective permeability may also be
determined based on suitable data andelting. The effective permeability is the
matrix or formation permeability and mayastge during the life of a well. As used
herein, the effective permeability of a formation and/or area of a formation is the
median or mean effective permeabilitysabstantially continuous flow conditions

or simulated substantially continuous fleenditions of a formation or area over
the life of the well, or over the period during which a majority of gas in the area is
produced. The coal structure 75550 may also have a medium absolute permeability
between three and millidarcies or a latasolute permeability below three millidar-
cies. Absolute permeability is the ability thie matrix to conduct a fluid, such as a
gas or liquid at one hundred percent sation of that fluid. The relative permea-
bility of the formation is the relationshijptween the permeability to gas versus the
permeability to water.

Id. at 96:26-50see alspid. at 96:60-97:5 (gbscribing fractures as increasing permeability). Thus,
the relative directions of the “drainage borespeled on the targeted drageaarea and drainage
characteristics (e.g., permeability) of the zone.

Extrinsic evidence submitted in support of argument on this point, the declaration of Plain-
tiff's expert Dr. Enick, comports with the intsit evidence as set forth above. He understood that

the '840 Patent described “dragmpatterns’ that came employed to providgenerally uniform
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access to a relatively large subterranean zomel"therefore drainage bores extend in “different
directions” if they drain different areas. (Dkt. No. 72-1 at § 18) (citing ‘840 Patent at 38:38-59,
Figure 19).

Given that the intrinsic evidence suggests tHedinage bores” “extend in different direc-
tions” in a zone to effect drainage of differergioms within the drainagarea, and the declaration
of Dr. Enick supports this understiing, Defendants have failedastablish by clear and convinc-
ing evidence that claim 1 is invdlas indefinite because of theaffdrent directions” term. Finally,
in reaching its conclusion, the Court has considdre@xtrinsic evidence submitted by the parties,
and given it its proper weight iight of the intrinsic evidence.

3. Court’s Construction

The Court construgbe phraséextend in the subterranean zone in different directions

from each other” to mean‘extend in the subterranean zone directed to different drainage

regions within the subterranean zone.”

E. “extend in substantially opposite directions”

Disputed Term Plaintiff's Proposal Defendants’ Proposal

No construction is necessary.
extend in substantially oppoRather, this term should be i indefinite
site directions terpreted according to its plajn
and ordinary meaning.

=)

1. The Parties’ Positions
The parties dispute whethetbhrase “extend in substantyatipposite directions” is in-
definite. Plaintiff contends that Figure 19 frahe '840 Patent illustrasehow one skilled in the

art could reasonably ascertain tepe of this term. (Dkt. No. 67 at 24). Plaintiff argues that
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“substantially opposite diréons” is a subset and more speciteration of “different directions.”
Id. Plaintiff contends that to achieve the ftianal goal of the invention, a 180° difference may
not be necessary, thus requirthg use of the word “substantidligs a modifier to “opposite Id.
Plaintiff further argues that Figure 78 of the '8B@tent depicts a two-well system in which the
two wellbores (labeled 75506)texd in opposite directiondd( at 25). Plaintiff contends that the
patent explains the purpose pdirs of wellbores extending in opp@sdirections is to provide
coverage in opposite diréens, and that variations may beaued in order to accommodate char-
acteristics of a particular fieldd. (citing ‘840 Patent a94:13-19, 95:64-96:8, Figure 79). Ac-
cording to Plaintiff, the claim term is reasonably ascertainable insofar as bores provide coverage
of subterranean regions located on opposite sitléee drilling pad surface site. (Dkt. No. 67 at
26).

Defendants respond that neithiee specification nor other imtisic evidence provide any
clarification as to the scope tifis term. (Dkt. No. 70 at 28—-29iting ‘840 P&ent at 94:13-19).
Defendants argue that in addition to the lack afigt surrounding the terfidifferent directions,”
the patent further compounds the confusion by tgukiag one term of degree (“substantially”)
with another (“approximately”)Dkt. No. 70 at 29). Defendantsrtber argue that the extrinsic
evidence illustrates that “substally opposite” is indefiniteld. According to Defendants, the
lack of clarity with respect ttdifferent directions” is compounded by the use of another term of
degree, “substantially,” which the claims and speation fail to clarify in the context of measur-
ing or determining the direction of a boré. (citing Dkt. No. 70-7 at 7-8). Defendants argue that
a skilled artisan would not knowhether bores are configured‘substantially opposite” direc-
tions. (Dkt. No. 70 at 29).

Regarding Plaintiff’s arguments, Defendantstend that just because one embodiment
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may be understood to fall within the scope @ thaims does not medmat the metes and bounds
of the claims are suffiently clear and validd. Defendants argue thaubstantially opposite” is
associated with a direction, not area or region, and therefore #ere-wise coverage of a partic-
ular pattern has nothing to do witvhether it is in the same,fi#irent, or opposite direction as
another patterrid. at 30.

Plaintiff replies that the ‘840 Patent providgsecific information and guidance as to the
meaning of the term. (Dkt. No. 72 at 1@)ting '840 Patent a#i5:43-46, 89:9-14, 94:13-19).
Plaintiff contends that Defendants have failedhet their heightened burden of showing indefi-
niteness by clear and convincingaance. (Dkt. No. 72 at 11).

For the following reasons, tt&@ourt finds that the phrasextend in substantially oppo-
site directions” is indefinite because it fails to inforrwith reasonable certainty, those skilled in
the art about the scope of the invention.

2. Analysis

The phrase “extend in substalifiapposite directions” appesin dependent claims 6 and
7 of the 840 Patent. The Court finds that thegde is indefinite, because it fails to “inform
those skilled in the art abbthe scope of theavention with reasonable certaintyautilus
134 S. Ct. at 2129. Patent claims must particularly point out and tistotaim the subject
matter regarded as the inventi@3. U.S.C. 8 112(b). The Supreme Court has described this stat-
utory provision as requiring a éticate balance” between the “inkat limitations of language”
and the need of patents to “afford clear noticevlodt is claimed, thereby apprising the public of
what is still open to them” so as to avoid “aem®f uncertainty which enterprise and experimen-
tation may enter only at the risk of infringement claim¥dutilus 134 S. Ct. at 2128-29.

“[A]bsent a meaningful definitenesbeck . . . patent applicants face powerful incentives to inject

44 /51



ambiguity into their claims.Id. at 2129.

Claim 6 depends from claim 1, which recithg “different directions” term discussed
above. Dependent claim 6 furtheesgies that the first and second substantially horizontal drain-
age bores extend in “substantiatlgposite directions.” According tlaintiff, the claim term is
reasonably ascertainable insofar as bores praadderage of subterraan regions located on op-
posite sides of therilling pad surface sitddowever, the recited “sutantially opposite” is asso-
ciated with a direction, not an area or region. Asaksed above, the claimed bores that extend in
different directions are “drainage bores.” The irdiirrecord indicates th#te drainage bores are
directed differently to drain different areas of #ome (i.e., they are directed to different drainage
regions). Thus, the relative directions of the “drainage bores” depends on the targeted drainage
area and drainage characteris{eg., permeability) of the zone.

Claim 6, however, requires the drainagedsato “extend in sulbentially opposite direc-
tions.” In other words, the claim requires angass direction as defined by “substantially oppo-
site.” Indeed, Plaintiff argued during the claim donstion hearing that thiggures illustrate one
bore extending “northeast,” and another borereditey “southwest.” Unlike claim 1, which relates
to drainage areas or regions, aso@ of ordinary skill in the awould not know how or where to
measure bores to determine if they are in “garigally opposite directions,” because different
types of measurements or measurement locations lead to different feseits.g.Dkt. No. 70-7
at 7-8 (“[I]t is posdle that different wells might be in déffent or opposite directions if the meas-
urement is taken at one location (e.g., the endedfitiizontal wellbores), bt the same direction
if the measurement is taken at anotheatmn (e.g., the beginnirgf the wellbores).”).

Finally, the prosecution histopyrovides no assistance forigtphrase, and neither party

cites to any portion of the prosecution recordupport their positions. In reaching its conclusion,
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the Court has considered the extrinsic evidenbengted by the parties, and given it its proper
weight in light of the intrinsic evidence. Accandly, the Court finds tht the phrase “extend in
substantially opposite directions” is indefinite.
3. Court’s Construction
The phrase‘extend in substantially opposite directions”is indefinite for failing to in-

form, with reasonable certainty, those skilled in the art about the scope of the invention.

F. “cavity”
Disputed Term Plaintiff’'s Proposal Defendants’ Proposal
cavity a hollowed out space erdad area of one or more
well bores
1. The Parties’ Positions

The parties dispute whether “ag¥ should be construed tmean “a hollowed out space,”
as Plaintiff proposes, or an “enlarged area,Dagendants propose. Plaintiff argues that its con-
struction is the same as previously adopted muat @valuating a patentlaged to the '840 Patent.
(Dkt. No. 67 at 29). Plaintiffentends that the court in tiRLHC case found that the plain and
ordinary meaning of the term “cavity” was “a hollowed out spalce According to Plaintiff, the
Court should apply the plain and ordinary meaning of “a hollowed out space” to the term “cavity”
for the same reasonksl. Plaintiff argues that two courts have considered and rejected the same
argument that Defendants present in this dasat 30.

Plaintiff further argues that in the contextrefated patents, the patentee used the terms
“cavity” and “enlarged cavity” in different claimid. at 30-31 (citing U.S. Patent No. 6,976,533

at Claims 6, 7, 8 10, 13, 33). Plaihttbntends that because the patentee separately uses the terms
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“cavity” and “enlarged cavity” in threlated patent demonstrateattine two terms were not meant
to be interchangeable. (Dkt. No. 67 at 31). Pldiftifther argues that claim 5 of the '840 Patent
explicitly requires‘at least one cavity formed by fracindd. Plaintiff contends that the process
of performing hydraulic fracturing on a well involviegecting “fracking flud” into a wellbore in
order to create cracks in the formatideh. According to Plaintiff,the creation of these cracks
within the formation inherently creates an “entd@rea” of the wellbore in which fracing is per-
formed.Id. Plaintiff argues that Defendants’ constian would not have any effect on the scope
of infringement because the process of fracinitjaveate an enlarged area within the wellbore
where the fracing is performeldl.

Defendants respond that their construction eftdrm “cavity” mirrors the definition of
that term as set forth in theespfication. (Dkt. No. 70 at 33) (aitg ‘840 Patent at 13:23). Defend-
ants also argue that any discussion of the ordinary meaning of “cavity” RLtHE decision is
irrelevant, because the express definition angpecification governs the claims. (Dkt. No. 70 at
34). Defendants contend that in #hiascase, Plaintiff conceded thaefendants’ construction of
the term “cavity” as an “enlarged area of @menore wellbores” is inherent in claiml8. (citing
Effective Exploration, LLC v. Atlas Barnett, LLNo. 2:15-cv-004400 Atlas’), Dkt. 60 at 21
(E.D. Tex. Jan. 21, 2016)).

Defendants further argue that Plaintiff’'s ctvastion of a “hollowed out space” would be
confusing because jurors might believe that theitgais the same as, or a mere continuation of,
the wellbore, which itself is a “hollowed outase.” (Dkt. No. 70 at 35). Defendants contend that
when an area of a well bore is enlarged intaty, the resulting structures are the well bore and
a separate and distinct cavity, where the cavityandifferent structure and purpose from that of

the boreld.
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Plaintiff replies that the '840 Patent does atbémpt to define thierm “cavity” but instead
merely describes “cavity 20” depicted in the Figfthe ‘840 Patent. (Dkt. No. 72 at 11). Plaintiff
argues that Defendantsilféo distinguish thePLHC court’s opinion on ta basis that the '840
Patent uses the terms “cavity” atehlarged cavity” interchangeablyd. According to Plaintiff,
the plain meaning of “cavity” as “a hollowed out space” should apply ltere.

For the following reasons, the Court finds that the terawity” should be given itplain
and ordinary meaning.

2. Analysis

The term “cavity” appears in claim 5 of the ‘840 Patent. Defendants contend that the spec-
ification provides an explicit dmition for the term “cavity.” Spedically, Defendants refer to the
first line of the following portion of the spdiation as providing aexplicit definition:

The cavity 20 is an enlarged area arie or both well bores and may have any
suitable configurationln one embodiment, the cavity B@s an enlarged radius of
approximately eight feet and a vertical dme®n that equals or exceeds the vertical
dimension of the coal seam 15. In another embodiment, the cavity 20 may have an
enlarged substantially rectangular croggiea perpendicular to an articulated well
bore for intersection by the articulatediMmre and a narrowidth through which

the articulated well bore passes. In thembodiments, the enlarged cavity 20 may

be formed using suitable under-reamiaghniques and equipment such as a dual
blade tool using centugal force, ratcheting or agibn for actuation, a pantograph

and the like. The cavity may be otivse formed by fracing and the like.

'840 Patent at 13:23-39 (emphasis added). Thet@magrees that the one line Defendants cite
is intended to provide an explicit definition ‘@lvity.” The term “cavity” appears in the specifi-
cation 497 times, and is only preceded by “enldiigd 4 times. Thus, the specification does not
always refer to the cavity as an “enlarged arksfact, the term “enlarged area” appears only once
in the specification. Moreover, claim 5 recitesvity,” and not “enlarged cavity.” Furthermore,

the portion of the specification citedbove indicates that the cavity is not limited to being formed
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by reaming techniques, but may thermed by fracing and the likefd. Thus, the specification
does not explicitly define “cavity” as an “enlargacka.” Indeed, the specification indicates that
when the patentee intended to define a ternditheso explicitly and nioby general reference to
an exemplary embodimergee, e.gid. at 13:35-37 (“As used herein, ‘on the same drilling pad’
means located at the same drilling location where drilling operations are being conducted.”).

Turning to Plaintiff’s construction, the Courhds that it is based on the analysis and con-
struction adopted by the court in tReEHC case. The construction adopted in fidHC case was
based on the extrinsic evidencdthdugh extrinsic evidence can bestid, it is “less significant
than the intrinsic record idetermining the legally operative meaning of claim languadghil-
lips, 415 F.3d at 1317 (quotir@.R. Bard, Inc.388 F.3d at 862). Moreover, the Court is not per-
suaded that defining “cavity” as “a hollowed outisp” would be helpful to the jury, or that it is
the appropriate means for resolving the parties’ disp#e, e.gLazare Kaplan Int'l, Inc. v. Pho-
toscribe Techs., Inc628 F.3d 1359, 1376 (Fed. Cir. 2010) (“Tbaurt agrees with the Defendants
that the partiesdispute concerns factual quesisarelating to the test fanfringement and not the
legal inquiry of the appropriate scope of tpesitional accuracy’ limitation.”). Accordingly, the
Court does not adopt Plaintiff’s construction.

In summary, the Court finds that it has propedidressed the partiedispute. During the
claim construction hearindglaintiff argued that fracing need nexilarge the welbore, but only
needs to enlarge the reach of the well bore. Nlostanding, the claim requires “at least one cavity
coupled to each substantially horizontal drainage bore proximate to the subterranean zone, the at
least one cavity formed by fracing.” The partieseagl that “coupled” mearfdirectly connected.”

Thus, the limitation is not directed to the reachhaf well bore, but instead is directed to forming
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a cavity by fracing, and requires the formed cavitigegalirectly connected to the horizontal drain-
age bore. Whether a cavity is actydtbrmed by fracing is a factuguestion relating to the test
for infringement.

Defendants argued during the alaconstruction hearing thane may be able to form a
cavity by fracing, but that they do not form a cawityen they perform fracing. Again, whether a
cavity is actually formed by fracing is a factuplestion relating to the test for infringement.
Simply stated, the claim requirBssming a cavity by fracing, and requires the formed cavity to be
directly connected to the horizontal drainage bGigen the context of the parties’ positions, the
Court finds that it has properaddressed the parties’ dispuee ActiveVideo Networks v. Verizon
Commc’ns694 F.3d 1312, 1325-26 (Fed. Cir. 2012) (“Theridistourt did noterr in concluding
that these terms have plain meanings thahatorequire additional construction. ActiveVideo’s
proposed construction erroneouslgds limitations into the claimend the district court properly
rejected that construction andsoéved the dispute between thetm@s.”). Accordingly, the Court
finds that the term “cavity” should be given itapl and ordinary meaning. Finally, in reaching its
conclusion, the Court has considered the extriagidence submitted by the parties, and given it
its proper weight in light of the intrinsic evidence.

3. Court’s Construction

The termcavity” will be given itsplain and ordinary meaning.
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VI. CONCLUSION

The Court adopts the cdnsctions above for théisputed and agreed terms of the Asserted
Patents. Furthermore, the parties should ensatathtestimony relates to the terms addressed in
this Order is constrained by the Court’s reasortitgyvever, in the presence of the jury the parties
should not expressly or implicithefer to each other’s claim construction positions and should not
expressly refer to any portion of tiyder that is not an actuamestruction adopted by the Court.
The references to the claim construction proséssild be limited to informing the jury of the
constructions adopted by the Court.

SIGNED this 27th day of July, 2017.

%SQMJL_

ROY S. PAYNE
UNITED STATES MAGISTRATE JUDGE
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