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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
MARSHALL DIVISION

ALACRITECH, INC.,

Plaintiff,
V.
CENTURY LINK COMMUNICATIONS Case No. 2:16-cv-00693-RWS-RSP
LLC, ETAL,, (Lead Case)
Defendants,

INTEL CORPORATION, ET AL.,

Intervenors.

MEMORANDUM OPINION AND ORDER ON CLAIM CONSTRUCTION

Before the Court is the opening claim construction brief of Alacritech, Inc. (Plaintiff) (Dkt.
No. 181, filed on April 4, 2017),the response of Tier 3, IncSavvis Communications Corp.,
CenturyLink Communications LLC, Dell IncWistron Corp., Wiwynn Corp., SMS Infocomm
Corp., Cavium, Inc., and Intel Corporation (eclively, “Defendants”{Dkt. No. 303, filed under
seal on July 10, 2017), and the reply of Pldifidkt. No. 307, filed under seal on July 14, 2017).
The Court held a hearing on the issues of cleamstruction and claim definiteness on August 7,
2017. Having considered the arguments and evideresented by the parties at the hearing and

in their briefing, the Court issues this Order.

! Citations to the parties’ filings are to thiénig’s number in the docket (Dkt. No.) and pin cites
are to the page numbers assigned through ECF.
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BACKGROUND

Plaintiff alleges infringement of eight 8. Patents: No. 7,124,205 (the '205 Patent), No.
7,237,036 (the '036 Patent), No. 7,337,241 (the '24&mp No. 7,673,072 (the '072 Patent), No.
7,945,699 (the '699 Patent), No. 8,131,880 (the '880 Patent), No. 8,80%t948948 Patent),
and No. 9,055,104 (the '104 patentdl{ectively, the “Asserted Rants”). The '205, 036, '241,

'072, '699, '880, and '948 Patents are related thrasgarate chains of continuation and contin-
uation-in-part applications that ultimately converge on a provisional application filed on Oct. 14,
1997, U.S. Provisional Patent Application 60/061,809 (the '809 Provisional). The '104 Patent
claims priority back to a provisnal application filed on April 22, 2002.

The Asserted Patents each pertain genetaltgchnology for accelerating computer net-
working. The "205, '036, '241, '072, '699, and '8%atents are generally directed to network-
accelerating technology that offloads some @f tietwork-layer processing from the computer
processor to an interface device. The '104 Pategenerally directed to network-accelerating
technology that reduces delays that refsaln waiting on data-receipt acknowledgments.

The abstracts and exemplary claims &f Asserted Patents provide as follows:

The abstract of the '205 Patent provides:

A network interface device connected to a host provides hardware and processing
mechanisms for accelerating data trarssfegtween the host and a network. Some
data transfers are processmsing a dedicated fast-patthereby the protocol stack

of the host performs no tveork layer or tansport layer pressing. Other data
transfers are, however, handled in a sfmth by the host protocol stack. In one
embodiment, the host protocol stack hakSfES| layer, but a sponse to a solicited
ISCSI read request command is nelveless processed by the network interface
device in fast-path. In another embodimeart, initial portion of a response to a
solicited command is handled using the deeiddast-path and then after an error

2 The parties do not present theu®t with any claim-constructiosisputes from the '948 Patent.
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condidtion [sic] occurs a subsequent tmor of the response is handled using
the . . . slow-path. The interface device uses a command status message to com-
municate status to the host.

The abstract of the '036 Patent provides:

A system for protocol processing in anqouter network has an intelligent network
interface card (INIC) or communication pessing device (CPD) associated with
a host computer. The INIC provides a faatipthat avoids protol processing for
most large multi-packet messages, dyeatcelerating data communication. The
INIC also assists the host for those messagpikets that ardhosen for processing
by host software layers. A communicatiaantrol block for a message is defined
that allows DMA controllers of the INIC tmove data, free ofdaders, directly to
or from a destination or saue in the host. The contextssored in the INIC as a
communication control block (CCB) that cha passed back to the host for mes-
sage processing by the host. The INIC corgtapecialized hardware circuits that
are much faster at their specific tasks than a general purpose CPU. A preferred em-
bodiment includes a trio of pipelined prgsers with separafgocessors devoted
to transmit, receive and managemerdcessing, with full duplex communication
for four fast Ethernet nodes.

The abstract of the '241 Patent provides:

A system for protocol processing in anqouter network has an intelligent network
interface card (INIC) or communication pessing device (CPD) associated with
a host computer. The INIC provides a faatkpthat avoids protol processing for
most large multi-packet messages, dyeatcelerating data communication. The
INIC also assists the host for those mesgagdets that arenosen for processing
by host software layers. A communicaticontrol block for a message is defined
that allows DMA controllers of the INIC tmove data, free ofdaders, directly to
or from a destination or saze in the host. The contextssored in the INIC as a
communication control block (CCB) that cha passed back to the host for mes-
sage processing by the host. The INIC corta@pecialized hardware circuits that
are much faster at their specific tasks than a general purpose CPU. A preferred em-
bodiment includes a trio of pipelined presers with separafgocessors devoted
to transmit, receive and managemertgessing, with full duplex communication
for four fast Ethernet nodes.

The abstract of the ‘072 Patent provides:
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A system for protocol processing in anqouter network has an intelligent network
interface card (INIC) or communication pessing device (CPD) associated with
a host computer. The INIC provides a faatkpthat avoids protol processing for
most large multi-packet messages, dyeatcelerating data communication. The
INIC also assists the host for those mesgagdkets that arenosen for processing
by host software layers. A communicaticontrol block for a message is defined
that allows DMA controllers of the INIC tmove data, free ofdaders, directly to
or from a destination or saze in the host. The contextssored in the INIC as a
communication control block (CCB) that cha passed back to the host for mes-
sage processing by the host. The INIC corsta@pecialized hardware circuits that
are much faster at their specific tasks than a general purpose CPU. A preferred em-
bodiment includes a trio of pipelined presers with separafgocessors devoted
to transmit, receive and managemertgessing, with full duplex communication
for four fast Ethernet nodes.

The abstract of the '699 Patent provides:

A Network Interface device (NI devic&pupled to a host computer receives a
multi-packet message from a network (eotample, the Internet) and DMAS the

data portions of the various packets dile into a destination in application
memory on the host computer. The addreshetiestination is determined by sup-
plying a first part of the fitspacket to an applicatigprogram such that the appli-
cation program returns the address ofdbstination. The addss is supplied by

the host computer to the NI device so i@ NI device can DM the data portions

of the various packets directly intoetldestination. In some embodiments the NI
device is an expansion card added to the host computer, whereas in other embodi-
ments the NI device is a part of the host computer.

The abstract of the '880 Patent provides:

An intelligent network interface caltNIC) or communication processing device
(CPD) works with a host computer fdata communication. The device provides a
fast-path that avoids p@tol processing for most regages, greatly accelerating
data transfer and offloading time-interesprocessing tasks from the host CPU. The
host retains a fallback processing capability messages that do not fit fast-path
criteria, with the device providing assistarsuch as validation even for slow-path
messages, and messages being selecteitter &ast-path or slow-path processing.

A context for a connection is defined tldiows the device to move data, free of
headers, directly to or from a destination or source in the host. The context can be
passed back to theost for message processing bg tiost. The device contains
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specialized hardware circuits that are mtadter at their specific tasks than a gen-
eral purpose CPU. A preferred embodimietudes a trio of pipelined processors
devoted to transmit, receive and utilfiyocessing, providing full duplex commu-
nication for four Fat Ethernet nodes.

The abstract of the '948 Patent provides:

A system for protocol processing in anqouter network has an intelligent network
interface card (INIC) or communication pessing device (CPD) associated with

a host computer. The INIC or CPD provides$ast-path that avoids host protocol
processing for most large multipacket messages, greatly accelerating data commu-
nication. The INIC or CPD also assists the host for those message packets that are
chosen for processing by host softwéagers. A communication control block
(CCB) for a message is defined that alldWdA controllers ofthe INIC to move

data, free of headers, directly to oorfr a destination or source in the host. The
CCB can be passed back to the host fassage processing by the host. The INIC

or CPD contains hardware circuits caufied for protocol processing that can per-
form that specific task faster than the host CPU. One embodiment includes a pro-
cessor providing transmiteceive and management processing, with full duplex
communication for four fast Ethernet nodes.

The abstract of the '104 Patent provides:

A transmit offload engine (TOE) such as intelligent network interface device
(INIC), video controller or host bus adep(HBA) that can communicate data over
transport protocols such as Transpoontol Protocol (TCP) for a host. Such a
device can send and receive data for thé tocend from a remote host, over a TCP
connection maintained by the device. Bending data, the dexa can indicate to
the host that data has been transmitted ttwdevice to a network, prior to receiv-
ing, by the device from the network, acknowledgement (ACK) for all the data,
accelerating data transmission. The gréatequence number for which all previ-
ous bytes have been ACKedn be provided with a nesnse to a subsequent com-
mand, with the host maintaining a tableASEK values to complete commands
when appropriate.

Claim 1 of the 205 Patent, an exemplary apparatus claim, recites:

1. An apparatus comprising:

a host computer having a protocol stack and a destination
memory, the protocol stack including a ses$ayer portion,
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the session layer portion beifay processing a session layer
protocol; and

a network interface device couplixdthe host computer, the net-
work interface device receivirfgpm outside the apparatus a
response to a solicited read command, the solicited read
command being of the session layer protocol, performing
fast-path processing on the resporach that a data portion
of the response is placed into the destination memory with-
out the protocol stack of the host computer performing any
network layer processing @ny transport kger processing
on the response.

Claim 1 of the '072 Patent, an exemplary method claim, recites:

1. A method comprising:

establishing, at a host computetransport layer connection, in-
cluding creating a context that includes protocol header in-
formation for the connection;

transferring the protocol headaformation to an interface de-
vice;

transferring data from the netwohost to the interface device,
after transferring the protocol header information to the in-
terface device;

dividing, by the interface devicthe data into segments;

creating headers for the segmeigthe interface device, from
a template header containing the protocol header infor-
mation; and

prepending the headers to the segments to form transmit packets.
Claim 1 of the 104 Patent, an exemplary method claim, recites:

1. A method for communication inlkang a computer, a network,
and a network interface device thie computer, the network inter-
face device being coupled to the network, the method comprising:

receiving, by the network interface device from the computer, a
command to transmit application data from the computer to
the network;
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sending, by the network interface device to the network, data
corresponding to the command, including prepending a
transport layer header to at least some of the data;

sending, by the network interfacevitee to the computer, a re-
sponse to the command indicating that the data has been sent
from the network interface die to the netwrk, prior to
receiving, by the network interface device from the network,
an acknowledgement (ACK) thall the data corresponding
to the command has been received; and

maintaining, by the network inface device, a Transport Con-
trol Protocol (TCP) conneatn that the command, the data
and the ACK correspond to.

I. LEGAL PRINCIPLES

A. Claim Construction

“It is a ‘bedrock principle’ of patent law thdhe claims of a patemtefine the invention to
which the patentee is entidehe right to exclude.’Phillips v. AWH Corp.415 F.3d 1303, 1312
(Fed. Cir. 2005) (en banc) (quotimgnova/Pure Water Inc. v. Saf Water Filtration Sys., Ing.
381 F.3d1111, 1115 (Fed. Cir. 2004)). To determine theaning of the claims, courts start by
considering the intrinsic evidendel. at 1313;C.R. Bard, Inc. v. U.S. Surgical Coy[388 F.3d
858, 861 (Fed. Cir. 2004Bell Atl. Network Servs., Inc. v. Covad Commc’ns Group, 262 F.3d
1258, 1267 (Fed. Cir. 2001). The intrinsic evidenoduites the claims themselves, the specifica-
tion, and the prosecution histoBhillips, 415 F.3d at 1314;.R. Bard, Inc.388 F.3d at 861. The
general rule—subject to certaspecific exceptions discussadra—is that each claim term is
construed according to its ordinary and acmoustd meaning as understood by one of ordinary
skill in the art at the time of thevantion in the context of the pateRtillips, 415 F.3d at 1312—
13;Alloc, Inc. v. Int'l Trade Comm’342 F.3d 1361, 1368 (Fed. Cir. 2008zure Networks, LLC

v. CSR PLC771 F.3d 1336, 1347 (Fed. Cir. 2014) (“Thera ieavy presumption that claim terms
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carry their accustomed meaning in the relevant community at the relevant time.”) (vacated on other
grounds).

“The claim construction inquiry . . . begins aewlds in all cases witthe actual words of
the claim.”Renishaw PLC v. Marposs Societa’ per Azidai8 F.3d 1243, 1248 (Fed. Cir. 1998).
“[l]n all aspects of claimanstruction, ‘the name of the game is the claiapple Inc. v. Motorola,
Inc., 757 F.3d 1286, 1298 (Fed. Cir. 2014) (quotimge Hiniker Co, 150 F.3d 1362, 1369 (Fed.
Cir. 1998)). First, a term’s context the asserted claim can be instructikaillips, 415 F.3d at
1314. Other asserted or unassedadns can also aid in determining the claim’s meaning, because
claim terms are typically usedmsistently throulgout the patentd. Differences among the claim
terms can also assist inderstanding a term’s meanind. For example, when a dependent claim
adds a limitation to an independent claim, ipissumed that the independent claim does not in-
clude the limitationld. at 1314-15.

“[C]laims ‘must be read in view of the specificationydiich they are a part.Td. (Quoting
Markman v. Westview Instruments, |82 F.3d 967, 979 (Fed. Cir. 1998n banc)). “[T]he spec-
ification ‘is always highly relevartb the claim construction analysldsually, it is dispositive; it
is the single best guide to the meaning of a disputed tehh.(guotingVitronics Corp. v. Con-
ceptronic, Inc, 90 F.3d 1576, 1582 (Fed. Cir. 1996)gleflex, Inc. v. Ficosa N. Am. Cor299
F.3d 1313, 1325 (Fed. Cir. 2002). But, “[a]lthoutiie specification may dithe court in inter-
preting the meaning of disputed claim langugugeticular embodiments and examples appearing
in the specification will not gendhabe read into the claims.Comark Commc’ns, Inc. v. Harris
Corp, 156 F.3d 1182, 1187 (Fed. Cir. 1998) (quottunstant v. Advanced Micro-Devices, |nc.

848 F.2d 1560, 1571 (Fed. Cir. 1988gg also Phillips415 F.3d at 1323. “[l]t is improper to read
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limitations from a preferred embodiment describethe specification—even if it is the only em-
bodiment—into the claims absent a clear indicatiothe intrinsic recordhat the patentee in-
tended the claims to be so limitediebel-Flarsheim Co. v. Medrad, In@58 F.3d 898, 913 (Fed.
Cir. 2004).

The prosecution history is anotteol to supply the prope&ontext for claim construction
because, like the specification, the prosecutiorohygtrovides evidence of how the U.S. Patent
and Trademark Office (PTO) and timventor understood the patertillips, 415 F.3d at 1317.
However, “because the prosecution history espnts an ongoing negotiation between the PTO
and the applicant, rather tharetfinal product of thahegotiation, it often lackthe clarity of the
specification and thus is less usdfui claim construction purposesd. at 1318see also Athletic
Alternatives, Inc. v. Prince Mfg73 F.3d 1573, 1580 (Fed. Cir. 199@)mbiguous prosecution
history may be “unhelpful an interpretive resource”).

Although extrinsic evidence can also be useful, it is “Ilgigsificant than the intrinsic
record in determining the legalbperative meaning of claim languagetiillips, 415 F.3d at 1317
(quotingC.R. Bard, Inc.388 F.3d at 862). Technical dictioremiand treatises may help a court
understand the underlying technology and the maimnethich one skilled in the art might use
claim terms, but technical dictionaries and tsetimay provide definitions that are too broad or
may not be indicative of how thherm is used in the pateid. at 1318. Similarly, expert testimony
may aid a court in understanditige underlying technology and detening the particular mean-
ing of a term in the pertinent&ld, but an expert’s conclusory, upgorted assertions as to a term’s
definition are not helpful to a coult. Extrinsic evidence is “less reliable than the patent and its
prosecution history in determimg how to read claim termsld. The Supreme Court recently ex-

plained the role of extrinsic &ence in claim construction:
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In some cases, however, the district ¢oauitl need to lookbeyond the patent’s
intrinsic evidence and to consult extrmgvidence in order tonderstand, for ex-
ample, the background science or the megoif a term in the relevant art during

the relevant time periogee, e.g.Seymour v. Osbornél Wall. 516, 546 (1871)

(a patent may be “so interspersed with technical terms and terms of art that the
testimony of scientific witheses is indispensable tacarrect understanding of its
meaning”). In cases where those subsidiacysfare in dispute otrts will need to

make subsidiary factual findings about teatrinsic evidence. These are the “evi-
dentiary underpinningsdf claim construction that we discussedMarkman and

this subsidiary factfinding must lbeviewed for clear error on appeal.

Teva Pharm. USA, Inc. v. Sandoz, JA&5 S. Ct. 831, 841 (2015).

B. Departing from the Ordinary Meaning of a Claim Term

There are “only two exceptions to [the] general rule” that claim terms are construed ac-
cording to their plain and ordinary meaning: ¥hen a patentee sets out a definition and acts as
his own lexicographer, or 2) when the patentsawbws the full scope of the claim term either in
the specification or during prosecutiochGolden Bridge Tech., Inc. v. Apple In€58 F.3d 1362,
1365 (Fed. Cir. 2014) (quotinthorner v. Sony Computer Entmt Am. LI8B9 F.3d 1362, 1365
(Fed. Cir. 2012))see also GE Lighting Solotis, LLC v. AgiLight, In¢750 F.3d 1304, 1309 (Fed.
Cir. 2014) (“[T]he specification and prosecution history only compel departure from the plain
meaning in two instances: lexicography andwbseal.”). The standards for finding lexicography
or disavowal are “exactingGE Lighting Solutions750 F.3d at 1309.

To act as his own lexicographer, the pagentnust “clearly set forth a definition of the

disputed claim term,” anttlearly express an intent to define the terid."(quotingThorner, 669

¥ Some cases have characteriaditer principles of claim construction as “exceptions” to the gen-
eral rule, such as the statutagguirement that a means-plus-ftion term is construed to cover
the corresponding structure disclosed in the specificébien, e.g CCS Fitness, Inc. v. Brunswick
Corp,, 288 F.3d 1359, 1367 (Fed. Cir. 2002).
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F.3d at 1365)see alsdrenishaw158 F.3d at 1249. The patentee’s lexicography must appear “with
reasonable clarity, delib&ateness, and precisiorRenishaw158 F.3d at 1249

To disavow or disclaim the full scope of a claim term, the patentee’s statements in the
specification or prosecution history must amatené “clear and unmistakable” surrendeordis
Corp. v. Boston Sci. Corp561 F.3d 1319, 1329 (Fed. Cir. 20093 also Thornei669 F.3d at
1366 (“The patentee may demonstrate intent toede¥iom the ordinary and accustomed meaning
of a claim term by including in the specificatioxpeessions of manifest elision or restriction,
representing a clear disavowal of claim scopéWhere an applicant’'s statements are amenable
to multiple reasonable interpretations, they cannot be deemed clear and unmistakles-
vative Props. Co. v. Tredegar Corg25 F.3d 1315, 1326 (Fed. Cir. 2013).

C. Functional Claiming and 35 U.S.C8§ 112, 1 6 (pre-AlA) / § 112(f) (AIA}

A patent claim may be exmeed using functional langua@ee35 U.S.C. § 112, § &Vil-
liamson v. Citrix Online, LLC792 F.3d 1339, 1347-49 & n.3 (Fed. Cir. 2015) (en banc in relevant
portion). Section 112, Paragraph 6oyides that a structure may biimed as a “means . . . for
performing a specified function” drthat an act may be claimad a “step for performing a spec-
ified function.” Masco Corp. v. United State303 F.3d 1316, 1326 (Fed. Cir. 2002).

But § 112, 1 6 does not apply &l functional claim languag&here is a rebuttable pre-
sumption that 8 112, § 6 applies when the clainguage includes “meansft “step for” terms,
and that it does not apply in the absence of those tdasco Corp. 303 F.3d at 1326Milliam-

son 792 F.3d at 1348. The presumption stands ordalterding to whether one of ordinary skill

4 The Court refers to the pre-AlA version ofl§ but understands thdtere is no substantial
difference between functional claiming under the pre-AlA version and under the AlA version of
the statute.
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in the art would understand theaich with the functional language) the context of the entire
specification, to denote sufficiently defing&ucture or acts for performing the functi@eeMe-

dia Rights Techs., Inc. v. Capital One Fin. Cof20 F.3d 1366, 1372 (Fed. Cir. 2015) (§ 112, 1 6
does not apply when “the claim language, read in light of the speaficagcites sufficiently
definite structure” (quotation marks omitted) (citMgiliamson 792 F.3d at 134%Robert Bosch,
LLC v. Snap-On In¢769 F.3d 1094, 1099 (Fed. Cir. 2014W)lliamson 792 F.3d at 1349 (8 112,
1 6 does not apply when “the words of the clam® understood by persons of ordinary skill in the
art to have sufficiently definite meaning as the name for structuvi3co Corp. 303 F.3d at
1326(8 112, 1 6 does not apply when the claimudels an “act” corresponding to “how the func-
tion is performed”)Personalized Media Communications, ICLv. International Trade Commis-
sion 161 F.3d 696, 704 (Fed. Cir. 1998) (8 112, 1 Gdue apply when the claim includes “suf-
ficient structure, material, or acts within tokim itself to perform entirely the recited func-
tion . . . even if the claim uses the ternmeans.” (quotation marks and citation omitted)).

When it applies, 8§ 112, 6 lite the scope of the functionedrm “to only the structure,
materials, or acts describedire specification as ceesponding to the claned function and equiv-
alents thereof.'Williamson 792 F.3d at 1347. Construing a means-plus-function limitation in-
volves multiple steps. “The first step . . . is a determination of the function of the means-plus-
function limitation.”Medtronic, Inc. v. Advance@ardiovascular Sys., Inc248 F.3d 1303, 1311
(Fed. Cir. 2001). “[T]he next stapto determine the correspondstgucture disclosed in the spec-
ification and equivalents thereotd. A “structure disclosed in thepecification is ‘corresponding’
structure only if the specification or prosecutiondmgtclearly links or associates that structure to
the function recited in the claimlt. The focus of the “correspond) structure” inquiry is not

simply whether a structure is capable of periioig the recited function, but rather whether the
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corresponding structure is “clearly linkedamsociated with thigecited] function.”ld. The corre-
sponding structure “must include all structuratthctually performs #hrecited function.Default
Proof Credit Card Sys. v. Home Depot U.S.A., t2 F.3d 1291, 1298 (Fed. Cir. 2005). However,
§ 112 does not permit “incorporation of structtnem the written description beyond that neces-
sary to perform the claimed functiorMlicro Chem., Inc. v. Great Plains Chem. Cb94 F.3d
1250, 1258 (Fed. Cir. 1999).

For § 112, 1 6 limitations implemented by a programmed general purpose computer or mi-
croprocessor, the corresponding structure desciibdlde patent specifit@n must include an
algorithm for performing the functiolVMS Gaming Inc. v. Int'l Game Tech84 F.3d 1339, 1349
(Fed. Cir. 1999). The correspondistructure is not a general pose computer but rather the
special purpose computer programmepadorm the didosed algorithmAristocrat Techs. Austl.
Pty Ltd. v. Int'l Game Tech521 F.3d 1328, 1333 (Fed. Cir. 2008).

D. Definiteness Under 35 U.S.C. § 112, 1 2 (pre-AlA) / § 112(b) (AIRA)

Patent claims must particubampoint out and distinctly claim the subject matter regarded
as the invention. 35 U.S.C. § 112, § 2. A claim, when viewed in light of the intrinsic evidence,
must “inform those skilled in the art about thee of the invention witlheasonable certainty.”
Nautilus Inc. v. Biosig Instruments, Ind34 S. Ct. 2120, 2129 (2014j.it does not, the claim
fails 8 112, 1 2 and is theret invalid as indefiniteld. at 2124. Whether a claim is indefinite is
determined from the perspective of one of ordirskiif in the art as of thtime the application for
the patent was filedd. at 2130. As it is a challenge to the vilidbf a patent, ta failure of any

claim in suit to comply with § 112 mube shown by cleama convincing evidenced. at 2130

®The Court refers to the pre-AlA version of § 12 understands there is sabstantial difference
between definiteness under the pre-AlA varsand under the AlA version of the statute.
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n.10. “[ljndefiniteness is a questi of law and in effect paof claim construction.&Plus, Inc. v.
Lawson Software, Inc700 F.3d 509, 517 (Fed. Cir. 2012).

When a term of degree is used in a cldithe court must determine whether the patent
provides some standard for measuring that degBaesig Instruments, Inc. v. Nautilus, IN¢83
F.3d 1374, 1378 (Fed. Cir. 2015) (quotation markgten). Likewise, when a subjective term is
used in a claim, “the court must determine Wkethe patent’s specition supplies some stand-
ard for measuring the gpe of the [term]."Datamize, LLC v. RImtree Software, Inc417 F.3d
1342, 1351 (Fed. Cir. 2005). The standard “must pwbjective boundariesrfthose of skill in
the art.”Interval Licensing LLC v. AOL, Inc766 F.3d 1364, 1371 (Fed. Cir. 2014).

In the context of a claim governed by 35 U.$Q12, 6, the claim iavalid as indefinite
if the claim fails to disclose adequate cop@sding structure to perfor the claimed functions.
Williamson 792 F.3d at 1351-52. The disclosure is inadequhen one of ordinary skill in the
art “would be unable to recognizeetbtructure in the specificati@md associate it with the corre-
sponding function in the claimld. at 1352.

II. CONSTRUCTION OF DISPUTED TERMS

A. “fast-path processing,” “slow-path processing,” “substantially no network
layer or transport layer processing,” and“significant network layer or signif-
icant transport layer processing”

Disputed Ternf Plaintiff's Defendants’
b Proposed Construction Proposed Construction
fast-path processing a mode of operation in which

—

the protocol stack of the hos

. the network interface device
e 205 Patent Claims 1, 31| computer performs little or n

performs all physical layer,

O

® For all term charts in this orgehe claims in which the termfisund are listed ith the term but:
(1) only the highest-level claim in each depengetitain is listed, and (2) only asserted claims
identified in the parties’ Joint P.R. 4-5(d)ah Construction Chart (DkNo. 311) are listed.
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Disputed Term® Plaintiff’s Defendants’

Proposed Construction Proposed Construction
network layer or transport | MAC layer, IP layer, and TCP
layer processing layer processing

. a mode of operation in which
slow-path processing . the host performs at least
no construction necessary

, some of the physical layer,
e 205 Patent Claim 31 MAC layer, IP

substantially no network layer
or transport layer processing ng construction necessary indefinite

e 205 Patent Claim 22

“significant network layer or

significant transport layer ) . -
processing” no construction necessary indefinite

e 205 Patent Claim 31

Because the parties’ arguments and proposestraetions with respéto these terms are
related, the Court addresses the terms together.

The Parties’ Positions

Plaintiff submits: “Fast-path processing” isfided in the '205 Patent, “handling the con-
nection such that protocol stack [] of the host performs little or no network layer or transport layer
processing ... is called ‘fast-papinocessing.” Dkt. No. 181 at (quoting '205 Patent 39:39-45).
This definition and exemplary embodiments allinat the host may perfior some portion of the
processingld. at 8. Surrounding claim language also w#athis. Claim 1 recites “without the
protocol stack of the host computer performing aetwork layer processirgy any transport layer
processing on the response” (allowing host pgsitey on other than the response), Claim 8 recites
“without the protocol stack of the host compudemg any network layer processing on the packet
and without the protocol stack the host computer doing amansport layer processing on the

packet” (allowing host processing on other thia@ packet), and Claim 31 recites “the portion
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being fast-path processed suchttthe data is placed intoettdestination memory on the host
computer without the protocol stack of the homtnputer doing significant network layer or sig-
nificant transport layer processing” (allowing msificant host processing in the fast patt).at

8. And the '809 Provisional, incorporated into the '205 Patent, expressly teaches the host playing
arole in the fast-path processitdy.at 8—9 & n.2 (citing ‘809 Prosional at 7-8, 13; Min Opening

Decl. § 65, Dkt. No. 181-12 at 24-25). “Slow-patbgassing” is simply the alternative to “fast-

path processing” and need not be separately constdued.11. And “significant” and “substan-

tially” do not have special meaning, can be understood without construction, and are supported by
disclosure of the 205 Patemgluding the '809 Provisionald. at 21-22.

In addition to the claims themselves, Plaintiff cites the following intrinsic and extrinsic
evidence to support its positiolmtrinsic evidence: '205 Patent 1:10, 1:33, 3:48-51, 3:63—-4:4,
8:8-60, 11:18-30, 17:6—-34, 18:16-37, 39:39-265 Patent File Wrapper Oct. 2, 2001 Applica-
tion (Pl.’s Ex. I, Dkt. No. 181-9); U.S. Praional Application No. 60/061,809 (the '809 Provi-
sional) (Pl.’s Ex. U, Dkt. No. 181-21Fxtrinsic evidence Lanning Dep.186:23-187:5, 195:11—
196:5, 199:4-15 (PI.’s Ex. P, Di{o. 181-16); Min Opening Deélf{ 61, 63, 65 (Pl.'s Ex. L, Dkt.

No. 181-12); Lanning Opening Detf|Y 41, 47 (Pl.’s Ex. N, Dkio. 181-14); Lanning Rebuttal
Decl 1099 13-15, 20, 28 (Pl.’s Ex. O, Dkt. No. 181-15).
Defendants respond: Neither tl205 Patent or any parent agaliion to the patent describe

an embodiment in which the host does “a litiké'the fast-path processing. Dkt. No. 303 at 10.

" Dep. of Mark Lanning (Mar. 14, 2017).

8 Decl. of Paul S. Min in Support &faintiff’'s Claim Construction Brief.

% Decl. of Mr. Mark R. LannindRegarding Claim Construction.

10 Rebuttal Declaration of Mr. Mark Ranning Regarding Claim Construction.
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Rather, but for a single unexplained referenceddhbst perform[ing] little or no . . . processing,”

the 205 Patent teaches that fpath processing is performedtiegly exclusive of the hosltd. at

10-14 (citing 205 Patent 39:35-45). The disclosures of the '809 Provisional relied upon by Plain-
tiff disclose either host processingoak the network and transport layedsat 12—13 (citing '809
Provisional at 7-8), or host pregsing instead of fast-path processing—i.e., slow-path processing,
id. at 13—-14 (citing ‘809 RFwisional at 13). The patent proeislno guidance regarding how much
processing the host may perform yat be “little . . . processing.1d. at 14. Similarly, the patent
provides no guidance regarding how much hostgssing qualifies as “substantially no . . . pro-
cessing” or “significat . . . processingfd. at 14-15.

In addition to the claims themselves, Defendants cite the following intrinsic and extrinsic
evidence to suppbttheir position:Intrinsic evidence: '205 Patent, at [57] Abstract, 3:44-51,
4:29-33, 9:25-29, 11:25-30, 11:64-1213;22-24, 14:55-60, 37:15-18, 39:35-45, 40:19-31,
'809 Provisional (Defs.” Ex. 1, Dkt. No. 303-Bxtrinsic evidence Min Opening Decl. 11 63, 65
(Pl’s Ex. L, Dkt. No. 181-12); Lanning Opening Decl. 11 41, 42, 45—41s(CEx. 5, Dkt. No.
303-5); Lanning Rebuttal Decl. 11 10-28, 21 (Defs.’ Ex. 6, Dkt. No. 303-6).

Plaintiff replies: The patentee’s definition of “fast-path processprgVided in the '205
Patent governs. Dkt. No. 307 at 8. While thee some exemplary embodiments that expressly
require no host processing, othdosnot have this requiremeid. at 9. And the diclosures of the
'809 Provisional establish that: (1) “fast-pgitocessing” includes host processing on the rare
occasion that the “fast-path [] receive[s] a header and data that is a complete request, but is also
too larger for a header buffer” in the fast-path,at 9-10, and (2) the host “transport driver per-

forming transport-level processing” snparticipate in fast-path processimnd,at 10 n.6.
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Plaintiff cites furtheextrinsic evidenceto support itgosition: Min Opeimg Decl. 1 62,
66 (Pl.'s Ex. L, Dkt. No. 181-12); Lanning RebuitEsecl. 1 9 (Pl.’s Ex. O, Dkt. No. 181-15).

Analysis

There are two main issues in dispute. Fidtether the host CPU may perform a “little”
network layer or transport lay@rocessing in the “fast-pathquessing.” Second, whether it is
reasonably certain what it means for the host tiopa “little” or “substartially no” or “signifi-
cant” network layer or transport layer processing. With respect to the first issue, “fast-path pro-
cessing” is defined in the 205 Patdo include “little” processingy the host. With respect to the
second issue, the patenbpides examples of host pexsing in the fast pathat are sufficient to
reasonably delineate “littledr “substantially no” or “gnificant” host processing.

The '205 Patent provides a definition of “fast-path processing,” which is defined in the
alternative to “slow-path processing”:

There is a communication control bko2417 (CCB) on host computer 2407 and a
communication control block 2418 (CCB) naetwork interface device 2408. These
two CCBs are associated with the corimecof the ISCSI transaction between
computer 2401 and ISCSI target 2404. Omhe of the two CCBs is “valid” at a
given time. If the CCB 2417 of tHeost computer is valid, theéhe protocol stack

of the host computer is handling the connectionhisis _called “slow-path pro-
cessing”and is described above in this patdocument. If, on the other hand, the
CCB 2418 is valid, thenetwork interface device 2408 handling the connection
such that protocol stack 241of the host performs lite or no network layer or
transport layer processing for packeteceived in association with the connec-
tion. Thisis _called “fast-path processingand is described above in this patent
document.

'205 Patent 39:30-45 (emphasis addéthjs definition comports with use of the terms elsewhere
in the patent. For examglthe patent provides:

If, on the other hand, processor 780 fimas such exceptionondition, then the
“fast-path candidate” packet determined to be an ael “fast-path packet”. The
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receive state machine 2232 then proces$dhe packet through TCP. The data
portion of the packet in buffer 2114 is then transferred by another DMA controller
(not shown in FIG. 21) from buffer 2114 achost-allocated file cache in storage 35
of host 20In one embodimenthost 20 does no analysis of the TCP and IP head-
ers of a “fast-path packet’All analysis of the TCP anid headers of a “fast-path
packet” is done on INIC card 20.

Id. at 37:8—-18 (emphasis added). Thatishne embodimerall TCP/IP header processing in the
fast path is performed by the INIC, not the hdstis suggests that not all embodiments of fast-
path processing entirely exclude tiest. Similarly, Claim 31 provides:

An apparatus comprising:

a host computer having a protocol stack and a destination
memory; and

means, coupled to the host computer, for receiving from outside
the apparatus a response td@@SI read request command
and forfast-path processin@ portion of the response to the
ISCSI read request commandg thortion including data, the
portion beindast-path processeslich that the data is placed
into the destination memory on the host computighout
the protocol stack of the host computer doing significant
network layer or significant transport layer processinipe
means also being for receivirgsubsequent portion of the
response to the ISCSI readjoest command and for slow-
path processing the subsequamttion such that the protocol
stack of the host computer doeetwork layer and transport
layer processing on the subsequent portion.

Id. at 46:12—-29 (emphasis added). Again, this dag#sexclude all transport and network layer
processing by the host. This is not inconsisiétit exemplary embodiments that state simply that
the host does no transport and network layer processing—"little or olhides “no.” Further,
recitations in Claim 1 (“performing fast-pathopessing on the response such that a data portion

of the response is placed into the destination memithput the protocol stack of the host com-
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puter performing any network layer processing any transport layer processing on the re-
sponsé (emphasis added)) and Claim 8 (“performingtfpath processing on the packet such that
the data is placed into a destination menvatiiout the protocol stack ahe host computer doing
any network layer processing on the packet and without the protocol stack of the host computer
doing any transport layeprocessing on the packetemphasis added)) would be rendered super-
fluous if fast-path processing necessarily exetlhdetwork-layer and transport-layer processing
by the host computer. But “[c]laims must be intetpdewith an eye toward giving effect to all
terms in the claim.Info-Hold, Inc. v. Muzak LLC783 F.3d 1365, 1373 (Fed. Cir. 2015). Simply,
the patentee defined fast-path processing to allow that the host may do some—little—transport
and network layer processing. The Courtlies to adopt a different definition.

In the context of the '205 Patent, the mearondittle” or “substantally no” or “signifi-
cant” host processing is reasonatxytain. Terms of degree are nudeéfinite if the patent provides
some objective standard for measuring the de@®esig Instruments, Inc. v. Nautilus, In@83
F.3d 1374, 1378 (Fed. Cir. 2015). As the Supreme Ceaently reiteratedthe definiteness re-
quirement must take into accounetmherent limitations of languageNautilus Inc. v. Biosig
Instruments, In¢.134 S. Ct. 2120, 2128 (2014). Thus, teohdegree may appropriately be used
to “avoid[] a strict numerical boundary to the specified paramedatlio-McNeil Pharm., Inc. v.
Caraco Pharm. Labs., Ltd476 F.3d 1321, 1326 (Fed. Cir. 2007) (quofital Corp. v. Micron
Separations, Inc66 F.3d 1211, 1217 (Fed. Cir. 1995)). The scope of the term of degree may be
understood with reference tbhe technological contextd. Here, the context is the performance
improvement gained by shifting Hgsrocessing to the interfacBee, e.qg.’205 Patent 3:48-51
(“The host CPU and protocol staakoid protocol processing for @atransfer over the fast path,

releasing host bus bandwidtiom many demands of the network and storage subsystedn &j;
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43:32-38 (“Protocol processing speed and efficieatsgemendously accelerated by an intelligent
network interface card (IIlL) containing specially designedgbocol processing hardware, as
compared with a general purpose CPU running aaotnweal protocol softweae, and interrupts to
the host CPU are alsalsstantially reduced.”).

The Court finds Plaintiff’'s expert more cretlithan Defendants’ expert on this issue of
indefiniteness. In opining that these terms are not indefinite, Plaintiff’'s expert considered the terms
in the above-stated technological conte&ee, e.g.Min Opening Decl. §f 61-63, Dkt. No.
181-2 at 21-23. In contrast, Defendants’ expert appearde searching for a numerical
boundary andfailing to find one opines that the terms are indefiniteéee, e.g.Lanning
Opening 11 41-48, DkiNo. 303-5 at 21-23.

Further, the disclosures of host-processingaafes 7 through 8 and 13 of the '809 Provi-
sional, which is incorp@ated into the '205 Paterappear to be instancegfast-path processing
that provide further technologicaligance as to what level of host processing is acceptable in the
fast path. The application proviléhat the host “transport drivewill help route packets through
the fast path by communicating—through an exgstNT mechanism—*“a small amount of data”
between the upper layer clientdatine network interface (INIC) ding the fast-path processing to
facilitate INIC DMA of theremaining data. ‘809 Provisionah-8, Dkt. No. 181-21 at 11-12; Min
Opening Decl. 1 65, Dkt. No. 181-12 at 24-25. The Cisurot persuaded @fthis processing by
the host “transport driver,” which involves comnication of packet data and memory address
with both the INIC and the uppemnel client, is not “transport Yeer processing” because it is
“above the transport layer,” as Defendants’ cont&w#, e.g.Lanning Rebuttal Decl. I 20, Dkt.
No. 303-6 at 16-18. Likewise, the applion provides that in situatis in which the size of the

incoming request is such that only a single datéebus used, the fast-path flow for that single
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buffer will be identical to the slow-path flow-which alsoputs all the data to the header buffer
or, if the header is too small, uses a large (2¢St buffer for all the data” and “at most, one data
buffer” will be sent to the host for processir809 Provisional 13 (emphasis added), Dkt. No.
181-21 at 17; Min Opening Decl 8%, Dkt. No. 181-12 at 24-25. Tkb®urt is not persuaded that
this is not fast-path prossing, as Defendants’ contergke, e.g.Lanning Rebuttal Decl. 20,
Dkt. No. 303-6 at 16—18. Indeedetlwhich also” language in traescription of this embodiment
suggests that this is not simply slow-path preceg but rather a specific instance of fast-path
processing. The Court finds Plaintiff's expert moredible than Defendasiton these disclosures
in the '809 Provisional.

Accordingly, the Court determines that Defenigahave failed to prove that any claim is
rendered indefinite by “substantially no network layetransport layer prossing” or “significant
network layer or significant transg layer processing” and cons#éis “fast-path processing” and
“slow-path processing” as follows:

. “fast-path processing” meafia mode of operation in wth the protocol stack of
the host computer performs little or no network layer or transport layer processing”;

. “slow-path processing” means “a modeagferation in which the host performs
more than a little network layer transport layer processing.”

B. “a destination memory,” “a destination in memory,” and “a destination [for
the data] in a memory of the computer”

Plaintiff’s Defendants’

Disputed Term Proposed Construction Proposed Construction

a destination memory
the location in host memory
e 205 Patent Claims 1, 22| a single contiguous block or| where data resides when all

31 several associated blocks off MAC layer, network layer,
a destination in memory memory in the computer _and transport layer processing
is complete

e 241 Patent Claims 1, 22
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Plaintiff’s Defendants’

Disputed Term Proposed Construction Proposed Construction

a destination [for the data] in
a memory of the computer

e '699 Patent Claims 1, 7,
13

Because the parties’ arguments and proposestieations with respéto these terms are
related, the Court addresses the terms together.

The Parties’ Positions

Plaintiff submits: The patents describe thatdastination recited in the claims is the place
in memory where the information is depositedl anay be a single cogtious block of memory
or several associated blocks. Dkt. No. 181 at 12 (citing '699 Patent 6:64—7:2). Some claims—but
not all—explicitly recite processing limitation®lated to depositing the information at the
memory. These would be rendered superflunpuPefendants’ proposgarocessing limitations.
Id. at 12—-13. And no claim rdes all Defendants’ proped processing limitationgd. Exemplary
embodiments include destinations that are nothenhost computer, contradicting Defendants’
proposed “location in host memory” limitatiolal.. at 13—14. And some claims—nbut not all—ex-
plicitly recite that the destination is on the host compldeat 14 (citing '205 Patent 38:67-39:4).
Finally, the destination need not be a final dediom, as Defendants’ proposed “when all . . . pro-
cessing is complete” limitation demantts. Rather, the patents expragsstfer to “final destina-
tion,” which implies that a desttion is not necesarily final.ld.

In addition to the claims themselves, Plaintiff cites the following intrinsic and extrinsic
evidence to support its positiomtrinsic evidence '699 Patent 6:64—7:2; '241 Patent fig.4B,
9:66-10:23; '205 Patent 9:1-7, 38:67-3%F4trinsic evidence Random House Webster's Dic-

tionary (1999), “destination” (Pl.’'s Ex. Q, Dkt. No. 181-1¥yebster’s New World Dictionary of
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Computer Termg¢8th ed. 2000), “destination” (Pl.’'sxER, Dkt. No. 181-18); Lanning Opening
Decl. 91 8-11 (Pl.’s Ex. N, @kNo. 181-14); Lanning Rebuttaldol. 7 83—85 (Pl.’s Ex. O, Dkt.
No. 181-15); Min Opening Decl. 11 16—@3.’s Ex. L, Dkt. No. 181-12).

Defendants respond: Plaintiff's proposed ¢omndion is simply “memory” and gives no
effect to “destination.” Dkt. No. 303 at 16. Thetgras distinguish the &btination” in memory
from the “initial landing point” inmemory, and this distinction ot captured by Plaintiff’s pro-
posed constructiond. at 16—17 (citing699 Patent 2:28—-43). The '699da1241 Patents state that
the destination is in host memory and the onfgrence to the contraig found only in the '205
Patent (the claims of which pressly require the dénation be in hostnemory) and therefore
does not apply to the other patemds.at 17—18 (citing '699 Patebt64—7:2; ‘241 Patent 14:48—
51; 205 Patent 39:2—4). And thetpats distinguish the d@nation from locations in memory used
during protocol processingd. at 18 (citing '241 Patent 380-27; '205 Patat 2:66—3:5, 16:53—
55; '699 Patent 2:28-43).

In addition to the claims themselves, Defendants cite the following intrinsic and extrinsic
evidence to support their positidmtrinsic evidence '699 Patent, at [54] Title, 2:28-43, 6:64—
7:2;'205 Patent 2:66-3:5, 16:53-55, 39:2—41Patent 5:18-28, 14:48-51, 35:20-27; '809 Pro-
visional (Defs.” Ex. 1, Dkt. No. 303-1fxtrinsic evidence Oxford Dictionary of Computin@th
ed. 1996), “word” (Defs.” Ex. 18, Dkt. No. 303-18)anning Rebuttal Decl. | 85 (Defs.” Ex. 6,
Dkt. No. 303-6).

Plaintiff replies: Under its plain meaning, andused in the patents, “destination” refers
to the place to which something travels or is sentl is a counterpart teource.” Dkt. No. 307
at 11. This is captured in the language of tlants—the information is expressly placed or sent

or transferred to the memory “destinatioid’ at 12. Thus, the destinati is distinct from the
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“initial landing point” as the inial landing point is a “sourcelt. And the statements in the '205
Patent regarding destinations other than irhibet are incorporated intbe '241 Patent, and the
'205 Patent expressly claims such an embodimedestination memory thag part of a second
host computer.td. at 12 & nn.9, 10.

Plaintiff cites furthelintrinsic evidenceto support its positiori699 Patent 5:65-67; '241
Patent 2:15-18.

Analysis

There are three main issues in dispute. Rarsether a destination memory is simply the
memory. Second, whether the destination in mensamgcessarily in host memory. Third, whether
the destination in memory is the location fotadafter the MAC, netark, and transport layer
processing is complete. With respect to the first issue, the destination is a specified location in
memory. With respect to the second issue, trstirEion in memory need not be in the host
memory. With respect to the third issue, thetidaion is not necessarily the post-processing des-
tination.

The '205, '241, and '699 Patents each refer to destinations as locations in memory. For
example, the '205 Patent descrilgestinations such @ise “location of a file cache [] in storage”
and “in semiconductor memorySee, e.qg. 205 Patent 37:34-37, 39:4-6, 40:6-11, 40:17-19. The
'241 includes similar references to, e.g., “in storggeé, e.q. 241 Patent 10:16-18. And the '699
Patent refers to destinatiomsg., “in memory space,” “a singlemtiguous block of host memory,”
and “several associated blocks . . . of host mem&ge, e.g.'699 Patent 5:25-29, 6:64-7:2. In-
deed, the parties approach the limitations asastithation in memory” means the same as “desti-

nation memory.” And the plain meaning of “destination” supports that the destination terms here
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refer to specific memory rather than just memarthe abstract, as Plaintiff’s proposed construc-
tion suggests. The Court notes, however that #tersents in the '699 Patent regarding contiguous
and associated blocks are not definitional. T$igply note the destinatiomay be scattered over
multiple—associated—Ilocationkl. at 5:65-67 (“In some embodimenthe second destination
110 is actually made up of a plurality of locatitvaving different addresses of different lengths.”).
The destination need not be in host memohe '205 Patent, the disclosure of which is
incorporated into the 241 Paie provides: “[d]estination 241®ay be on the host computer, or
on another computer, or on another deviceglsewhere on network 2403.” '241 Patent 39:2-3.
The claims of the '699 Patemixpressly recite that the dmsttion is “in a memory othe
com-puter.” The Court understandthe canputer” here to be the host, phging that the
destination isnot necessarily in the host memory. Indeed,irtld2 of the '205 Patent
explicitly provides thatthe destination memory is part ofsacond host computer.” '205 Patent

44:57-58.

Finally, the Court is not persuaded that tiestination terms necessarily entail the pro-
cessing Defendants suggest. Even if Defendahts'acterization is correct—and every embodi-
ment of a destination is described with reference to data that has undergone Defendants’ proposed
processing—that alone is not sufficieatimit the claims to that processirtgeePhillips v. AWH
Corp., 415 F.3d 1303, 1323 (Fed. Cir. 2005) (en banc) {faxee expressly rejesd the contention
that if a patent desdres only a single embodiment, the claimshaf patent must be construed as
being limited to that embodiment ;horner v. Sony Comput. Entmt Am. LL&G9 F.3d 1362,
1366 (Fed. Cir. 2012) (“It is likese not enough that the only bodiments, or all of the embod-
iments, contain a particular limitation. We do metd limitations from the specification into
claims; we do not redefine word3dnly the patentee can do that.3RI Int'l v. Matsushita Elec.

Corp, 775 F.2d 1107, 1121 (Fed. Cir. 1985) (en b&fid)e law does not require the impossible.
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Hence, it does not require that an applicargicdbe in his specificatio every conceivable and
possible future embodiment of his invention&nd Defendants have haentified any lexicog-
raphy or disavowal that would limit the bibaeaning of destination as they prop@3E.Lighting
Sols., LLC v. AgiLight, Inc.750 F.3d 1304, 1309 (Fed. Cir. 2014)he standards for finding
lexicography and disavowal are exacting. To adtsaswn lexicographer, a patentee must clearly
set forth a definition of the disputed claim termgalearly express an intent to define the term.”
(quotation marks omitted)). Further, Defendaptsposed processing limitation would render ex-
plicit limitations superfluous. For example, the plaiof the '699 Patent each recite “transferring
the data to the destination, tut transferring the meork layer headers dhe transport layer
headers of the plurality of packets to ttestination.” ‘699 Patent 7:17-19, 7:50-52, 8:27-29. If
“destination” necessarily presupposes the transport-layer and networlptagessing, this limi-
tation would be superfluous. But “[c]laims must be interpreted with an eye toward giving effect to
all terms in the claim.info-Hold, Inc. v. Muzak LLC783 F.3d 1365, 1373 (Fed. Cir. 2015).
Accordingly, the Court construdéise destination terms as follows:

. “a destination memory” means “one or more specified locations in memory that
may be a single contiguous block or sel/associated blocks of memory in a com-
puter”;

. “a destination in memory” means “one or more specified locations in memory that
may be a single contiguous block or sel/associated blocks of memory in a com-
puter”;

. “a destination [for the data] in a memaoy the computer” means “one or more
specified locations [for the data] in a memaf the computer and that may be a
single contiguous block or seat associated blocks aiemory in the computer.”
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C. “context [for communication],” “c ontext,” and “status information”

Disputed Term Plaintiff’'s Defendants’
P Proposed Construction Proposed Construction
context [for communication] | data regarding an active con-. . .. .
indefinite

, nection
e ’'036 Patent Claims 1

context

data regarding an active con

_ : “indefinite
e 072 Patent Claims 1, 9, | hection
15
status information
no construction necessary indefinite

e '072 Patent Claims 3, 9,
15

Because the parties’ arguments and proposestraations with respéto these terms are
related, the Court addresses the terms together.

The Parties’ Positions

Plaintiff submits: The plain meaning of “contéxefers to the circumstances surrounding
an event or situation and inetltontext of the exemplary embodiment and claims, the “context”
refers to information regarding a connectiotommunication. Dkt. Ndl81 at 14-15. For exam-
ple, the patents provide “themtext summariz[es] various featughe connection, such as pro-
tocol type and source and destination addresses for each protocollyatr.15 (quoting ‘036
Patent 7:62—8:2). And the patentschibe contexts for different typ@f connections, such as TCP,
TTCP, and SPXId. Certain claims require “status infortitm” as part of the context, which
plainly refers to the status of the connectionat 18.

In addition to the claims themselves, Plaintiff cites the following intrinsic and extrinsic
evidence to support its positiolmtrinsic evidence '036 Patent 7:62-8:2, 10:10-22, 10:35-41,

17:14-22, 37:63-38:10; '072 Patent File Wrapperel25, 2007 Applicatiori809 Provisional.
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Extrinsic evidence Random House Webster’s Dictiongi999), “context” (Pl.’s Ex. Q, Dkt. No.
181-17);American Heritage Dictionary3d ed. 1994), “context” (Pl.’s Ex. S, Dkt. No. 181-19);
Min Opening Decl. § 74 (Pl.’s Ex. IDkt. No. 181-12); Min Rebuttal De&t.q1 39-40 (Pl.’s Ex.
M, Dkt. No. 181-13); Lanning Opening Decl. 11 17-31, 39 (Pl.’s Ex. N, Dkt. No. 181-14).

Defendants respond: The meaning of “contextthi@ claims is not reasonably certain be-
cause “context” is used in the patents and pri@@tguments in a manner inconsistent with its use
in the claims. Dkt. No. 303 at 19Context” is variably used teefer to a “connection” and infor-
mation in a Transmission Control Block for TCP connections (T@B)at 19-20. In previous
litigation, Plaintiff represented “context” as saimag analogous to TCB and in an interference
proceeding involving a related but unassertedrpateventors referred to “context” as TCH.
at 20-21. In the 036 and '072 Patenhowever, “context” is used to refer to information in a
Communication Control BlockCCB), which is a generalization of TCB that is not limited to TCP
and includes UDRd. at 21. Yet the '809 Provisionapecifically excludes UDRJ. at 21-22. And
Plaintiff's proposed construction covers infornoati‘clearly hav[ing] narelation to anything in
the patents in suit” and adds nothing to the meaning of claims that already recite “pédkats.”
22. Ultimately, one of ordinary skill in the art is radtle to determine if particular information is
“context.”

In addition to the claims themselves, Defendants cite the following intrinsic and extrinsic

evidence to suppbtheir positionintrinsic evidence '072 Patent 9:49-52, 24:15-18, 30:60-64;

11 Rebuttal Declaration of Paul S. Min imfgort of Plaintiff's Claim Construction Brief.
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'036 Patent 9:50-53, 24:38-40, 31:14-B09 Provisional (Defs.’ Ex. 1, Dkt. No. 303-1); Blight-
man Dept? 67:21-68:2 (Defs,’ Ex. 8, Dkt. No. 303-8); Higgen D&p22:11-123:7 (Defs.’ Ex. 8,
Dkt. No. 303-8) Extrinsic evidence Alacritech Initial Proposal DocuméfitDefs.’ Ex. 3, Dkt.
No. 303-3); AlacritechFast-path TCP_TASK_OFFLOAD Porting Effort Sumna(ipefs.’ Ex.
7, Dkt. No. 303-7); Min Dep® 170:19-174:6, 175:2-176:6 (Defs.’ Ex. 4, Dkt. No. 303-4).

Plaintiff replies: When considered inetltontext of the surrounding claim language and
description of the '036 and ‘072 ®ats, the meaning of “context reasonably certain. Dkt. No.
307 at 13-16. That “context” may be satisfied by various and diverse pieces of information goes
to the term’s breadth, not its definitendslsat 14. Whether a term is used differently in a priority
document than in the issued patents is irrelevant to the indefiniteness atilpsid.Defendants’
cited priority documents refer to protocols othertiT CP or use “context” to describe the state of
a TCP connection and thusaronsistent with Plaintiff’'s proposed constructichat 15.

Plaintiff cites further intrinsic and &nsic evidence to support its positidntrinsic evi-
dence '036 Patent 9:50-53, 17:14-25, 39:33-40, 39:45E4&insic evidence Lanning Dep.
74:20-76:4, 76:7-16 (Pl.'s Ex. P, DktoN181-16); Min De. 141:12-16, 152:18-153:4, 159:13—

161:3, 162:4-13 (Pl.’'s Reply Ex. C, Dkt. No. 307-4).

12 Testimony provided on Feb. 11, 20mhIPatent Interference No. 105,775.

13 Testimony provided on Feb. 9, 20hl1Patent Interference No. 105,775.

4 The document, as providedttee Court, is not titled.

15 Dkt. No. 38-3 inAlacritech, Inc. v. Microsoft CorpNo. 3:04-cv-3284-JSW (N.D. Cal.).
18 Dep. of Paul Min (Mar. 21, 2017).
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Analysis

The issue here is whether the meaning of “cahiexeasonably certain in the context of
the '036 and '072 Patents. Itis.

To begin, Defendants offered no argumenthieir brief supporting their contention that
“status information” renders claims indefinifenaked assertion of indefiniteness cannot satisfy
the burden of proving patent claim invalid

The Court is not persuaded the statementsdméients, and extrinsic to the patents, re-
garding TCB as a context or CCB as contex®P embodiments of the invention render any
claims indefinite. Rather than equating, for example, TCB and context, the patents allow that con-
text may come in the form of TCB, or CCB,aher forms. As explained in the patents:

A connection context 50 has been created, as will be explained betoggntext
summarizing various features of the conrt@an, such as protocol type and source
and destination addresses for each protocol laykEnecontext may beassed be-
tween an interface for the session layeadd the CPD 30, as shown by arrows 52
and 54, angtored as a communication control blogkCCB) at either CPD 30 or
storage 35.

'036 Patent 7:62—8:2. That the context relates to feaes of the connection.rtay be therefore
is not necessarilystored as a CCB. The patents also jpl®vthat “[h]ost stack 44 may use this
packet to create a connection context for thesage, including finding and reserving a destination

for data from the message associated with the pablketontext taking the form of a CCBId.

at 10:19-22. That is, the context may take threnfof a CCB. This does not preclude context
taking the form of TCB. Indeed, the patertyides for a context in the form of a TAH. at 31:7—

12 (“The IP source address of ttieheader, the IP destination address of the IP header, the TCP
source address of the TCP header, and the T&thdton address of ¢hTCP header together

uniquely define a single connection context (T@Bh which the packet is associated.”).
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That said, the Court is sensitive to the po&troverbreadth of Plaintiff's proposed con-
struction and prefers the language provided in the patentscdtitext summarizing various fea-
tures of the connectionld. at 7:62-8:2.

Accordingly, the Court determines Defendantgehfailed to prove that any claim is indef-
inite by reason of “context” or “status informat,” and “status information” need not be con-

strued. The Court construes “context” as follows:

o “context” means “information summarizingrious features of the connection.”
D. “prepend,” “prepended,” and “prepending”
Disputed Term Plaintiff’'s Defendants’
Proposed Construction Proposed Construction
prepend _
no construction necessary add to the front
e ’'036 Patent Claim 4
prepended _
no construction necessary added to the front
e 241 Patent Claims 7, 9
prepending
* ‘241 Patent Claims 9, 17/ construction necessary adding to the front

e ’'072 Patent Claims 1, 9,
15
e 104 Patent Claims 1, 22

Because the parties’ arguments and proposestreations with respéto these terms are
related, the Court addresses the terms together.

The Parties’ Positions

Plaintiff submits: “Prepend” anitis variants are used in tlskaims according to the plain
and well-understood meaning of the term and thus the terms do not need to be construed. Dkt. No.

181 at 20-21.
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In addition to the claims themsely, Plaintiff cites the followingntrinsic evidence to
support its position: ‘036 Patent 14:5-12.

Defendants respond: The '036, '241, and '072eRi& expressly state that “prepends”
means “adds to the front.” Dkt. No. 303 at(@dioting '036 Patent 14+-11; '241 Patent 13:63—
67;'072 Patent 13:68—14:4). And,time context of combining hea$ and data, prepending head-
ers to data, as is claimed, is distinct frgpp@nding data to headers and from piecemeal assembly
of header and data information spread over ticheat 24—25.

In addition to the claims themselves, Defendants cite the following intrinsic and extrinsic
evidence to support their positiomtrinsic evidence: '036 Patent 14:7-11; '241 Patent 13:63—
67;'072 Patent 13:68-14:4, 32-56; U.S. Patent No. 6,247,0660:35—40Extrinsic evidence
Newton’s Telecom Dictionaryprepend” (Defs.’ Ex. 17, Dkt. No. 303-17).

Plaintiff replies: Prepended header information in a data set simply is positioned in front
of other data (i.e., not behind iorthe middle of other data) améed not be added only after the
other data is added. Dkt. No. 307 at 16-17. Thenpatdescribe data sedscording to the order
of information in the set, not the order in which the information is added to thd.s¢t17. And
if the descriptions can be interpreted to inthca temporal ordering, éhpatents disclose placing
headers at the front before and aftéreotdata has been added to theldetPrepending” covers
both temporal ordering#d.

Plaintiff cites further intrinsic and &nsic evidence to support its positidntrinsic evi-

dence '036 Patent 76:66—77:4; '241 Patét:61-66, '072 Patent 32:52-56, 75:67-76:6; U.S.

17 Each of the '036, '241, and '072 Patent clairiority through U.S. Patent No. 6,247,060. 036
Patent, at [63] Related U.S. Amation Data; '036 Patent, at [6Belated U.S. Application Data;
'241 Patent 1:22-27 (listingpplication No. 09/439,603).
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Patent No. 6,247,060 60:35-4Bxtrinsic evidence Newton's Telecom Dictionargl6th ed.
2000), “prepend” (Defs’. Ex. 17, Dkt. No. 303-17).

Analysis

The issue in dispute is whether “prepend” ne@udd to the front.” It does. However, in
the context of the '036, '241, '072, and '104 Rd$e the Court does nperceive the temporal
limitation proposed by Defendants.

“Prepend” is used in the patents acoogdo its plain and ordinary meanirffee, .9 036
Patent 14:7-11 (“the packet control sequencérddds the status information generated by the
fly-by sequencer 178 and any sinformation generated byetlpacket control sequencer 176,
andprepends (adds to the fronthat status information to the packet” (emphasis addBie)-
ton’s Telecom Dictionarg72 (16th ed. 2000) (“[p]repend meadded to the front of”), Dkt. No.
303-17 at 4.

The Court is not persuadedatiprepend” haghe temporal limitation that Defendants
ar-gue. While “prepend” is the opposite of “appeni,is so in a profoundly different manner
than what Defendants suggest. Specifically, the oppasit@repending a header to data is
appending aheader to data—not appending dédaa header. Indeed, given thentext of
packetized data, th€ourt discerns no meaningful tirction between adding a header to the
front of the data ancdding data to the rear of the header. The head@rdata are simply
combined with the header front of the data (i.e., prepended) and, theefthe data to the rear

of the header.

Accordingly, the Court construes “mend” and its variants as follows:

J “prepend” means “add to the front”;
o “prepended” means “added to the front”;
o “prepending” means “adding to the front.”
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E. “without an interrupt dividing”

Disputed Term Plaintiff’s Defendants’
Proposed Construction Proposed Construction

without an interrupt dividing

_ no construction necessary indefinite
e 241 Patent Claims 1, 18

22

The Parties’ Positions

Plaintiff submits: There is no dispute regardihg meaning of “inteupt” or “dividing” in
the context of an interrupt dividing the processifiga network layer head and transport layer
header. Dkt. No. 181 at 22—23. Rather, the disgytears to be whether it makes sense to require
processing not performed by the host notlhded by an inteupt to the hostld. at 23 (citing
Lanning Opening Decl. 1 56). Butahdispute is not germane ttte indefiniteness inquiry—one
of skill in the art would knowf an interrupt divides the processing, or rdt.

In addition to the claims themselves, Plaintiff cites the following intrinsic and extrinsic
evidence to support its positidnirinsic evidence '241 Patent File Wrapper September 27, 2002
Application (Pl.’s Ex. J, Dkt. No. 181-1(xtrinsic evidence Lanning Dep. 67:14-22 (Pl.’s Ex.

P, Dkt. No. 181-16); Lanning Opening Decl. 861 (PIl.’s Ex. N, Dkt. No. 181-14); Min Rebuttal
Decl. 59 (Pl.'s Ex. M, Dkt. No. 181-13).

Defendants respond: During prosecution of ¥’ Patent, Plaintiff maintained that it did
not know the meaning of “interrupt.” Dkt.dN 303 at 25-26 (citing '241 Patent File Wrapper
October 2, 2006 Reply at 14, Dkt. No. 303-12 at AR}l it does not make sense for the “interrupt”
to be an interrupt to the host processor beedle interface device—@not the host processor—

performs the header processiid).at 26.
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In addition to the claims themselves, Defendants cite the following intrinsic and extrinsic
evidence to suppbtheir position:ntrinsic evidence '241 Patent File Wrapper August 9, 2006
Office Action (Defs.” Ex. 11, Dkt. No. 303-11Q)ctober 2, 2006 Reply (Defs.” Ex. 12, Dkt. No.
303-12).Extrinsic evidence Min Rebuttal Decl. 157 (Pl.'Ex. M, Dkt. No. 181-13); Lanning
Opening Decl. 1 56 (Defs.” Ex. 5, Dkt. No. 303-5).

Plaintiff replies: Plaintiff’sprosecution position was based antan inability to understand
“interrupt” but rather on “the difficulty involved iformulating such an opion” and “the lack of
relevance of such an opinion.” Dkt. No. 307 atd7oting citing '241 Patent File Wrapper October
2, 2006 Reply at 13, Dkt. No. 303-12 at 14). Nbwth Plaintiff’'s and Defiedants’ experts have
formulated and articulated the opinion thiaterrupt” is well understood in the ait. at 17-18.
Moving the header processingthe interface does not render thails indefinite; rather, “avoid-
ing the host processor li®w the invention accomplishes the goal of eliminating host interrupts.”
Id. at 18.

Plaintiff cites further intrinsic and &insic evidence to support its positidntrinsic evi-
dence '241 Patent 36:24-54; '241 Patent File Woar October 2, 2006 Reply (Defs.” Ex. 12, Dkt.
No. 303-12); Corrected Petition for Inter ParRsview of U.S. Patent No. 7,337,241 at 54-55
(Pl.’s Reply Ex. E, Dkt. No. 307-5Fxtrinsic evidence Min Rebuttal Decl. 1 57, 64-65 (Pl.’s
Ex. M, Dkt. No. 181-13).

Analysis

The issue in dispute is whethltbe meaning of “without an inteupt dividing” is reasonably

certain in the context dhe '241 Patent. Itis.
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There is no dispute whether “@rtupt,” as used in the '24Ratent, has and had a well-
understood meaning in the art. Lanning Dep. 67:14-24i¢k an interrupt and the type of inter-
rupt that are described in the patents-in-suilbdde understood by one of ordinary skill”), Dkt.
N0.181-16 at 6; Lanning Opening Decl. 1 56 (“Intpteuwere well-known in the art.”), Dkt. No.
303-5 at 25; Min Rebuttal 57 (“Person of skill in tk art would understandahan interrupt is
a hardware or software signahtitemporarily stops program exéiom in a computer so that an-
other procedure can be carriedt.” (quotation marks and citaih omitted)), Dkt. No. 181-3 at
29-31.

The Court is not persuaded that this terrders any claim indefinite simply because it
may be redundant. The claim language at issue provides:

processing the packets by a first mechansothat for each packet the network
layer header and the transport layer headewralidated withdwan interrupt divid-
ing the processing of the network layerader and the transport layer header.

See, e.g.’241 Patent 98:38-42. This encompasses dimbodiment of all network layer and
transport layer processing beipgrformed outside the host, on tietwork interface. If such pro-
cessing is performed solely on the network intfdhen, by necessity, there is no host interrupt
dividing the process. This isdhopposite of the situation ifrustees of Columbia University v.
Symantec Corporatigrwhere the limitation could never be met. 811 F.3d 1359, 1367 (Fed. Cir.
2016).

Accordingly, Defendants have failed to prahat “without an interrupt dividing” renders

any claim indefinite.
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F. '104 Patent: “means for receiving...a command...,” “means for send-
ing...data...,”and “means for sending . . . an indication . . .”
Plaintiff's Defendants’
Disputed Term . Proposed Construc-
Proposed Construction tion
not subjectto 8§ 112, 1 6
means for receiving, by the network| ,tarnative: subject to § 112, 1 6

interface device from the computer, a
command to transmit data from the
computer to the network

e function: [not disputed]
e structure: a network iny ® function: [not dis-
terface device, a regis puted]
ter on the network in- | e structure: indefinite
terface device, and
equivalents thereof

e '104 Patent Claim 22

means for sending, by the network in- :
terface device to the network, data not subject to § 112, 116
corresponding to the command, in- | 5jternative:

cluding means for prepending a e function: [not disputed] e function: [not dis-

gfglsepggttgayer header to at least some structure: a network inJ outed]

terface device and e structure: indefinite
equivalents thereof

subject to § 112, 1 6

e '104 Patent Claim 22

means for sending, by the network in-
terface device to the computer, an in- ,

dication that the data haspbeen sent not subject to § 112, 16 bi

from the network interface device to subjectto §112, 116
the network, prioto receiving, by the| |
network interface device from the net-
work, an acknowledgement (ACK)
that the data has been received

alternative:
function: [not disputed] e function: [not dis-
structure: a network in4 puted]

terface device and e structure: indefinite
equivalents thereof

e '104 Patent Claim 22

Because the parties’ arguments and proposestreations with respéto these terms are
related, the Court addresses the terms together.

The Parties’ Positions

Plaintiff submits: The claims of the 104 Patémmselves recite the structure for perform-

ing the function and therefore § 112, 1 6 doesappty. Dkt. No. 181 at 30—31. Specifically, each
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“means for” limitation in Claim 22 of the 104 Patespecifies the “network interface devicl”
at 31. This “network interface device” is informed by the disclosure of the '104 Rdteatt31—
32. Specifically, the patent descrébée claimed functions as pemined by the network interface
device.ld. This device is special-purpose hardware angéneral-purpose pressor, and therefore
the patent need not describe algorithms for the recited funchkibas32—-33.

In addition to the claims themselves, Plaintiff cites the following intrinsic and extrinsic
evidence to support its positiomtrinsic evidence '104 Patent fig.4, 2:44-49, 3:37-44, 5:3-32,
6:14—-26.Extrinsic evidence Lanning Rebuttal Decl. {1 96, 98, 99, 104, 105, 110, 111 (Pl.’s Ex.
O, Dkt. No. 181-15).

Defendants respond: The claims do not themsek@te sufficient structure because the
“network interface device” does not “specify] thgactstructure that perfans the functions in
guestionwithout need to resort to other portiortd the specification or extrinsic evidender an
adequate understandiafithe structure.” Dkt. No. 303 at 28 (quotifiigMed, Inc. v. Stryker Corp.

514 F.3d 1256, 1259-60 (Fed. Cir. 2008) (emphasBdfgndants, quotation modification by the
Court)). The network interface device of the '1Pdtent is described as having various forms,
including various periphat units that have nggaarent link to networkig, and therefore is not a
specific structureld. (citing '104 Patent 3:24-29). And tlmperation of the network interface
device is described in the patemtblack-box recitation of thelaimed functions—there is no in-
dication how the device adlly performs the functiorid. at 29-31.

In addition to the claims themselves, Defendants cite the following intrinsic and extrinsic
evidence to support their positidntrinsic evidence '104 Patent fig.4, 2:41-49, 3:24-29, 3:37—
44, 5:3-32, 6:14-2@xtrinsic evidence Lanning Opening Decl. 1B5-59 (Defs.” Ex. 5, Dkt.

No. 303-5); Lanning Rebuttal Decl. 11 9431Def.’ Ex. 6, Dkt. No. 303-6).
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Plaintiff replies: The “written description [hform[s] the analysis of whether the claim
recites sufficiently definite structure to ovenge the presumption that § 112, § 6 governs the con-
struction of the claim.Dkt. No. 307 at 19 (quotintmventio AG v. Thyss&rupp Elevator Ams.
Corp., 649 F.3d 1350, 1357 (Fed. Cir. 2011) (modificatby the Court)). Anthe description of
the network interface deviags legally sufficientld. at 19 (citingTechnology Licensing Corp. V.
Videotek, Ing.545 F.3d 1316, 1338-39 (Fed. Cir. 2008)el Corp. v. VIA Techs., Inc319 F.3d
1357, 1366 (Fed. Cir. 2003)).

Analysis

There are two issues in dispute. First, iaeethese terms are governed by 35 U.S.C. § 112,
1 6. Second, if they are governeyglthat statute, whether th£04 Patent meets the statutory dis-
closure requirement. They are governed by thetstaind they do not metbie disclosure require-
ment.

Plaintiff has failed to rebut the presumption that 8§ 112, § 6 applies. Because the terms in-
clude the “means for” language, the Gomresumes that 8§ 112, § 6 applidslliamson v. Citrix
Online, LLG 792 F.3d 1348-49 (Fed. Cir. 2015) (en banelavant portion). This presumption
can be overcome if the claim includes “sufficientisture, material, or acts within the claim itself
to perform entirely the recited function .even if the claim uses the term ‘mean®&rsonalized
Media Communications, L.L.C. mternational Trade Commissipa61 F.3d 696, 704 (Fed. Cir.
1998) (citingSage Prods. v. Devon Indus., [nt26 F.3d 1420, 1427-28 (Fed. Cir. 1993¢e also
Williamson 792 F.3d at 1349 (citinBersonalized Medja Here, the only aspeof structure for
the “means for receiving, by the network interfaeice from the computer” or the “means for
sending, by the network interface device to the ndtivor the “means for sending, by the network

interface device to the computer'tie network interface dee itself. But that device is an object
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of the means and cannot itself be the me&egNet MoneyIN, Inc. v. VeriSign, In&G45 F.3d
1359, 1365-66 (Fed. Cir. 2008) (holding that infb@aomputer including means for [performing
a function]” the “bank computer” could not itsék the “means” because finding the means to be
that which includes the means would be “redundauat illogical”). Here, the syntactic structure

of the claim language (reproduced here with emajghlay the Court) strongly suggests that “net-

work interface device,” like the “bank conf- o nL
22. A system for communication involving a com-

puter, a network, and a network interface device| of
the computer, the network interface device being
coupled to the network, the system comprising:
means for receivindpy the network interface de-
vice from the computera command to transmi
data from the computer to the network;
means for sendindpy the network interface de-
mand from the computer, send data to the n vice to the networkdata corresponding to th

command, including means for prepending| a
WOI’k, and send an indication to the Compuﬁe transport |ayer header @t least some of thd
data; and

Simply, while the various “means” of the claiff  means for sendindpy the network interface de-
vice to the computeran indication that the data
may be part of or attached to the network inte has been sent from the network interface devjce
to the network, prior t@eceiving, by the net-
face device, they are not just the network intg work interface device from the network, &
acknowledgement (BK) that the data has bee

face device. received.

puter” in Net MoneyINis not coextensive with

the “means.” Rather, the various means eng

the network interface device to receive a cor

1%

- 35

The Plaintiff has not identified adequate structure in the '104 Patent. As just explained, the
syntactic structure of the clailanguage indicates that the \ars “means” are not simply the
“network interface device.” Therefore, for thersareason that identifying the “network interface
device” of the claims does not take this claim language outside the ambit of § 112, 6, identifying
a “network interface device” as the correspondingcsiing does not satisfy the disclosure require-
ments of § 112, § 6.

Accordingly, Court determines that theserte are not adequately supported under § 112,

1 6.
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G. '205 Patent: “means . . . for receiving . . . aresponse . . ."

Disputed Term

Plaintiff's Proposed

Construction

Defendants’ Proposed
Construction

means, coupled to the host computer, for
ceiving from outside the apparatus a re-

sponse to an ISCSI read request commat
and for fast-path processing a portion of {
response to the ISCSI read request com-
mand, the portion including data, the por-

nd
he

tion being fast-path processed such that the

data is placed into the destination memor
on the host computer without the protoco
stack of the host computer doing significa
network layer or significant transport laye
processing, the means also being for rece
ing a subsequent portion of the response
the ISCSI read request command and for|
slow-path processing ¢hsubsequent portio
such that the protocol stack of the host cq
puter does network layer and transport la
processing on the subsequent portion

e '205 Patent Claim 31

reubject to § 112, 1 6

function: [not dis-
puted]

structure: network
interface device, &
processor in a
network interface
device, and
equivalents
thereof

subject to § 112, 1 6

e function: [not dis-
puted]
e structure: indefinite

The Parties’ Positions

Plaintiff submits: The structure for performitige functions recited in Claim 31 of the '205

Patent is repeatedly describedthe patent as the networkienface device. Dkt. No. 181 at 33—

34. This meets the statutory disclosure requénre@im“all one needs to do order to obtain the

benefit of § 112, § 6 is to recite some structure corresponding to the means in the specification.

Id. at 33 (quotindgBiomedino, LLC v. Waters Techs. Co#00 F.3d 946, 950 (Fed. Cir. 2007)).

In addition to the claims themselves, Plaintiff cites the following intrinsic and extrinsic
evidence to support its positiolmtrinsic evidence '205 Patent 4:42—-46, 17:13-18, 39:39-53,

39:57-62, 40:12-14£&Xxtrinsic evidence Lanning Rebuttal Decl. 118 (Pl.’s Ex. O, Dkt. No. 181-

15).
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Defendants respond: There are four functions recited: (1) “receiving . . . a response . ..,"
(2) “fast-path processing a portiohthe response . . . ,” (3) “receiving a subsequent portion of the
response . . .,” and (4) “slow-path processingstiiessequent portion . . . .” Dkt. No. 303 at 31-32.
And the means for performing these functiomsst be “coupled to the host computéd.” at 32.

But the 205 Patent does not dsge any structure for performirtigese functions that is coupled
to the host computdd. Specifically, the patent discloses thglbw-path processing” is performed
by the host computer and not the network interface deldctdeed, Claim 31 itself recites that
the “slow-path processing” is performed biétprotocol stack of the host computéd” 33. As
such, the patent does not satisfy theeldisure requirements of § 112, fdb.

In addition to the claims themselves, Defendants cite the following intrinsic and extrinsic
evidence to suppbtheir position:Intrinsic evidence ‘205 Patent, at [57] Abstract, 4:42—-46,
17:13-18; '809 Provisional (Def Ex. 1, Dkt. No. 303-1)EXxtrinsic evidence Lanning Opening
Decl. 11 160-65 (Defs.” Ex. 5, RKNo. 303-5); Lanning Rebutt8lecl. 11 114-19 (Defs.’ Ex. 6,
Dkt. No. 303-6); Min Dep. 274:17-275:1 (Defs.’ Ex. 4, Dkt. No. 303-4).

Plaintiff replies: Claim 31 recites thergtture for performingthe “slow-path pro-
cessing . . .”; namely, “the protocol stack of himst computer.” Dkt. No. 307 at 19-20. Therefore,
that function is taken out of the § 112, § 6 gsial and the “means”—the network interface de-
vice—need only route the “subsequg@ortion” to “the protocol stack of the host computéd.”
at 20.

Analysis

The issue in dispute distills to whether tB85 Patent adequately discloses structure for a

“means, coupled to the host computer, forslow-path processing the subsequent portion such
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that the protocol stack of the host computer does network layer angaraiayer processing on
the subsequent portion.” It does.

The '205 Patent explains—and the claimpmeessly recites—thathe network- and
transport-layer processing of the slow-path prsicgsis performed by the host computer. As stated
in the claim,

the means also being for receiving a sgosat portion of the response to the ISCSI
read request command afwd slow-path processing the subsequent portion such
that the protocol stack of the host egputer does network layer and transport
layer processing on the subsequent portion

'205 Patent 46:23-29 (emphasis addddhat is, a function performed by (and in part defining)
the means, is slow-path processsugh thatthe network- and transport-layer processing is per-
formed by the host computer. The patent provilasthe network interface is the corresponding
structure for this function. Speatlly, “[e]ven for a slow-path processing of a message, the INIC
22 thus performs initial procedures such aldation and determination of message type, and
passes the validated message at least to the data link layer of theéch@dt17:15-18. That is,
the network interface device thigt coupled to the host computgerforms the slow-path pro-
cessing by passing the message ati¢ohost “such that the protucstack of the host computer
does network layer and transport lapescessing on the subsequent portion.”

Accordingly, Court determines that there i®qudate disclosure of structure for this term:

. the structure is “network interface deviegprocessor in a network interface de-
vice, and equivalents thereof.”
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H. '241 Patent: Me

chanism Terms

Disputed Term

Plaintiff’'s
Proposed Construction

Defendants’
Proposed Construction

[processing the packets by 3
first mechanism, [so that . . .

[sending, by the] first mechal
nism [the data from each
packet . . .]

[processing the second plurg
ity of packets by the] first
mechanism, [so that . . . ]

'241 Patent Claims 1, 7

1
Inot subjectto § 112, 1 6

" alternative:
function: [not disputed]

face device, a register orn
the network interface de-
vice, and equivalents
thereof

structure: a network interr

subject to § 112, 1 6

function: [not disputed]
structure: indefinite

[processing a transport layer
header of another packet by
a] second mechanism | .. .]

'241 Patent Claim 5

not subjectto § 112, 16

alternative:

e function: [not disputed]

[}
erating a TCP protocol
stack, as detailed in, e.g.
'241 patent, 9:34-48, 9:6¢
to 10:23, 39:32-45, 43:9-
35, Fig. 4B, and equiva-
lents thereof

structure: a host CPU opt

(o2

subject to § 112, 1 6

function: [not disputed]
structure: the host CPU

operating the software de

scribed at ‘241 patent,
9:34-48, 9:66 to 10:23,
39:32-45, 43:9-35, Fig.
4B, and equivalents
thereof

[providing by a] first mecha-
nism [a block of data and a

Transmission Control Proto-
col (TCP) connection]

'241 Patent Claim 17

not subjectto § 112, 16

alternative:

e function: [not disputed]

[}
erating a TCP protocol
stack, as detailed in, e.g.
'241 patent, 7:42-58;
17:20-36; Fig. 11; and

structure: a host CPU opt

equivalents thereof

subject to § 112, 1 6

function: [not disputed]
structure: the host CPU

operating the software de

scribed at ‘241 patent,
9:34-48, 9:66 to 10:23,
39:32-45, 43:9-35, Fig.
4B, and equivalents
thereof
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Plaintiff’'s Defendants’
Proposed Construction Proposed Construction
not subjectto § 112, 1 6

Disputed Term

[dividing, by a] second mech-alternative:

anism [, the block of data intpe  function: [not disputed] subjectto 5 112, 116

multiple segments] e structure: a network inter-_ « function: [not disputed]
_ face device, a processor in 7structure' indefinite
e 241 Patent Claim 17 the network interface de- =
vice, and equivalents
thereof

Because the parties’ arguments and proposestreations with respéto these terms are
related, the Court addresses the terms together.

The Parties’ Positions

Plaintiff submits: The presumption againgphcation of § 112, { 6 holds because the
claims are method claims, not apparatus claimg the 8 112, § 6 analysis should therefore focus
on steps for the recited functions rather thachaaisms for the recited functions. Dkt. No. 181
at 35. Specifically, “the point of novelty residegth the steps of these methods, not with the
machine that performs themd. at 35-36 (citingCox Commc'ns, Inc. v. Sprint Commc'n Co, LP
838 F.3d 1229, 1231 (Fed. Cir. 2016)). And evenli g, 1 6 applies to the “mechanism” terms,
they are supported by the dissure of the '241 Patend. at 36 (citing Min Rebuttal Decl. 1 241,
243).

In addition to the claims themselves, Plaintiff cites the follovemginsic evidenceto
support its position: Min Rebuttal Decl. 11 237, 238, 241, 243 (Pl.’'s Ex. M, Dkt. No. 181-13).

Defendants respond: Method claims may inclog&ans-plus-function limitations that are
subject to § 112,  6—the Federal Circuit hasat held “mechanism” in a method to be governed
by the statute. Dkt. No. 303 at 34—-35 (citMgdia Rights Techs., Inc. v. Capital One Fin. Corp.

800 F.3d 1366, 1373 (Fed. Cir. 2015)). The patend thié disclosure requireent of the statue
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with respect to the “first meamism” term of Claims 1 and 7 and the “second mechanism” term
of Claim 17 because it does rmi#scribe any structures adetpigo perform the corresponding
functions.ld. at 35—-36 (citing Lanning Opening Decl. 1 169-71, 176-81; Lanning Rebuttal Decl.
11 131-36). The “second mechanism” of Claim 5 #ed‘first mechanism” of Claim 17 are re-
stricted to the stieture disclosed at '241 Patdig.4B, 9:34-48, 9:66-10:23, 39:32-45, 43:9-35,
and equivalentdd. at 36.

In addition to the claims themselves, Defendants cite the following intrinsic and extrinsic
evidence to support their positidmtrinsic evidence: 241 Patent 1j.4B, 9:34-48, 9:66-10:23,
39:32-45, 43:9-3%xtrinsic evidence Lanning Opening Decf]f 168-71, 176-81 (Defs.” Ex. 5,
Dkt. No. 303-5); Lanning Rebuttal Decl. §93—-24, 131-36 (Defs.’ Ex. 6, Dkt. No. 303-6).

Plaintiff replies: Method claims are governgygl§ 112, 1 6 only in unusual circumstances
that Defendants have not established; therefbegpresumption against the statue holds. Dkt. No.
307 at 20-21 (citingVilliamson v. Citrix Online, LLC792 F.3d 1339, 1349-50 (Fed. Cir. 2015)).
With respect to the network inface device corresponding to thést mechanism” of Claims 1
and 7 and the “second mechanism” of Claim Ipeason of skill in the art would understand how
[to] create such a device given the disclosuréisarspecification” and there is no need to disclose
an algorithm for the special-purpose hardwhteat 21-22. With respect to the CPU operating the
TCP protocol stack corresponding to the “secorgmanism” of Claim 5 and “first mechanism”
of Claim 17, the only software relged is the protocol stack, it is not limited to the details provided
in the specificationld. at 22—23.

Plaintiff cites further intrinsic and &nsic evidence to support its positidntrinsic evi-

dence 241 Patent 9:34-48, 9:66-10:23, 39:32-EXtrinsic evidence Min Opening Decl.
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19 144-45 (Pl.’s Ex. L, Dkt. No. 181-12); Min Rebuttal Decl. 240 (Pl.'s Ex. M, Dkt. No. 181-
13); Lanning Rebuttal Decl. 1 125, 1#3.’s Ex. O, Dkt. No. 181-15).

Analysis

There are two issues in dispute. First, iaeethese terms are governed by 35 U.S.C. § 112,
1 6. Second, if they are governeyglthat statute, whether the41 Patent meets the statutory dis-
closure requirement. They are governed by thetstaind the '241 Patenttssdies the disclosure
requirement.

The “mechanism” terms are structural terms #matmeaningful to the scope of the method
claims. Method claims may include structuralitations that require thsteps of the method be
performed in, by, or on a specific structugee, e.gMicroprocessor Enhancement Corp. v. Tex.
Instruments, In¢.520 F.3d 1367, 1374-75 (Fed. Cir. 2008) (4ot infringement of claim 1 is
clearly limited to practing the claimed method in a pipelined processor possessing the requisite
structure.”). Method claims may alsecite structure that does moeaningfully alter the scope of
the claims.See, e.g.Cox Commc’ns, Inc. v. Sprint Commc'n Co., 1838 F.3d 1224, 1229-30
(Fed. Cir. 2016) (*‘processing system,’ plays nsceirnable role in defining the scope of the
claims. . . . the point of novelty resides with gteps of the[] methods, nafith the machine that
performs them. ‘Processing system’ is merelyldieeis at which the steps are being performéed.”).
Here, the mechanism terms are more than “meted locus at which the steps are being per-
formed.” For example, Claim 17 of the '241 Rdteeproduced below with emphasis by the Court,

recites “a first mechanism” and a “second mechariigreating these two athanisms as playing

18 Cox Commc’ngs not inapposite simply because thetipa there agreed that § 112, § 6 did not
apply to “processing system.” Rath€@opx Commc’ngoncerns the role agkcited structure in a
method claim, regardless of how that structure is recited.
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no discernable role in defining claim scope iopgerly ignores the impodf “first” and “second”

over a network, the method comprising:

=)

F.3d 1365, 1373 (Fed. Cir. 2015) (“Claims must bel|i
terpreted with an eye toward giving effect to all tern
in the claim.”). That is, the recitation of two mechg

nisms suggests that these terms play a meaningful

in defining claim scope. There is, for example,
meaningful difference between Claim 17 as issu
and a claim that recites the “providing,” “dividing

and “prepending” steps are all performed by the f

mechanism. The reasoning@bx Commc’nsloes not

hold for the claims at issue here.

providing, by a first mechanisma block of data
and a Transmission Control Protocol (TCH
connection;

dividing, by a_second mechanisnthe block of
data into multiple segments;

prependingby the _second mechanisnan out-
bound packet header &ach of the segmentg
thereby forming an outbound packet corr
sponding to each segment, the outbound paq
header containing an outbound media acc

control layer header, an outbound Internet Pf

tocol (IP) header and an outbound TCP head
wherein the prependg of each outbound
packet header occursithwout an interrupt di-
viding the prepending of the outbound med
access control layer header, the outbound
header and the outbound TCP header; 4
transmitting the outbound packets to the n
work.

e_
ket
bsS

er,

ia
IP)
and

Pt-

The “mechanism” terms are governed by § 112, § 6. The terms do not include the “means”

language. Therefore, the Court presuthes 8 112, 1 6 does not appiilliamson v. Citrix Online,

LLC, 792 F.3d 1339, 1347-49 & n.3 (Fed. Cir. 2015){anc in relevant portion). “[T]he pre-

sumption can be overcome and § 112, para. 6apply if the challengedemonstrates that the

claim term fails to recite sufficiently definitgructure or else rec#gefunction without reciting

sufficient structure for performing that functiorld. at 1349 (quotation marks omitted). In the

relevant claims, the “mechanism” terms are defined solely by the fact that they perform the func-

tions recited in the claims. The term “mechanisim.the context of the '241 Patent’s disclosure

and claims, does not itself connote suéntly definite structure. Radh, it is used in claims equiv-

alently to “means,” a nonce word indicating stuwetfor performing a function but that does not

indicate a definite structure. Thuke terms are governed by § 112, 1 6.
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The '241 Patent adequately discloses stmactor performing the recited functions. To
satisfy the structural-disclosure régument of § 112, § 6, “all one nextd do . . . is to recite some
structure corresponding to the means in the specditadis the statute states that one can read-
ily ascertain what the claim means and complythe particularity requement of 8 112, P 2.”
Biomedino, LLC v. Waters Techs. Co4P0 F.3d 946, 950 (Fed. Cir. 2007) (quotation-modifica-
tion marks omitted). “This is not a high bad’ Indeed, the details of how the identified structure
performs the recited function need not neeeity be disclosed to satisfy § 112, {5ée, e.gTech.
Licensing Corp. v. Videotek, In&d45 F.3d 1316, 1338 (Fed. Cir. 2008) (linking a “black box”
detector with the function satisfied the statukefel Corp. v. VIA Techs319 F.3d 1357, 1366—67
(Fed. Cir. 2003) (disclosing the “core logic of@mputer modified to perform” the function, but
without disclosing the details oféghmodification, satisfig the statute). For the “first mechanism”
of Claim 1 and the “second mechanism” of Cldiify a network intéace device is linked to the
recited functions. Min Rebuttal 241, Dklo. 181-13 at 127—-29. The Court does not understand
“network interface device” to det®a general-purpose computeut rather understands it as a
name for specific hardware. As such, it is ndiject to the algorithm-disclosure requirements set
forth in Aristocrat Techs. Austl. PTY Ltd. v. Int'| Game TebR1 F.3d 1328 (Fed. Cir. 2008). For
the “first mechanism” of Claim 17 and the “sadomechanism” of Claim 5, the structure linked
to the recited functions the described protocol staddin Rebuttal § 243, Dkt. No. 181-13 at
130-33. However, as set forth in the Court’s iderdtian of structure below, the structure asso-
ciated with a particularecited function is notecessarily the entirety ahe described protocol
stack.Micro Chem., Inc. v. Great Plains Chem. CIP4 F.3d 1250, 1258 (Fed. Cir. 1999) (8 112,
1 6 does not permit “incorporation of structure from the written description beyond that necessary

to perform the claimed function”).
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Accordingly, Court determines that there is adequate disclosure of structure for these term:

° the structure for “first mechanism” i@laim 1 of the '241 Patent is “a network
interface device, a registen the network interface device, and equivalents
thereof™;

° the structure for “second mechanism” in Claim 5 of the '241 Patent is “a host CPU

operating a protocol stack as detdibd '241 Patentig.4B, 9:34-48, 9:66—-10:23,
39:32-45, 43:9-35, and equieats thereof”;

o the structure for “first mechanism” @laim 17 of the '241 Patent is “a host CPU
operating a protocol stack as detditd '241 Patent fig.11, 7:42-58, 17:20-36, and
equivalents thereof”;

. the structure for “second mechanism” in @idl7 of the '241 Patent is “a network
interface device, a processor in theéwwk interface device, and equivalents
thereof.”

“flow key” and “flow re-assembler”

Disputed Term Plaintiff’s Defendants’
P Proposed Construction Proposed Construction
flow key ) . -
no construction necessary indefinite

e "880 Patent Claim 32

subject to 8112, 1 6

e function: re-assembling a
data portion of said first
packet with a data portiof
of a second packet in said
communication flow

e structure: Indefinite

flow re-assembler '
no construction necessary

—

e ’'880 Patent Claim 41

Because the parties’ arguments and proposestreations with respéto these terms are
related, the Court addresses the terms together.

The Parties’ Positions

Plaintiff submits: In the context of the '8&atent’s disclosure and the surrounding claim

language, “flow key” plainly refers to an idemtif (key) of a connection or communication flow
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(as expressly recited). Dkt. No. 181 at 25-26.6Adssembler,” under its plain meaning in the art,
is structure for assembling data; thus, the “flovassembler” is structure that stores and re-as-
sembles flow datdd. at 27. This is explicit in Claims 41@#d3. This relates to the frame buffering
described in the 880 Patent at column 76, libdshrough 23 and the frame processing described
at column 22, lines 61 through G8. at 27-28. Thus, the term denotes structure and is not gov-
erned by § 112, 1 6.

In addition to the claims themselves, Plaintiff cites the following intrinsic and extrinsic
evidence to support its positiomtrinsic evidence ‘880 Patent 22:61-63, 29:35-48, 36:38-46,
37:66-38:21, 64:14-17, 76:14-2Extrinsic evidence Random House Webster's Dictionary
(1999), “key” (Pl.’s Ex. Q, Dkt. No. 181-1A¥ebster’s New World Dictionary of Computer Terms
(8th ed. 2000), “key” (Pl.’s Ex. R, Dkt.d\ 181-18); Lanning Opening Decl. 11 100-01, 103, 112,
120 (Pl.’s Ex. N, Dkt. No. 181-14); MiRebuttal Decl. 182, 85, 86, 94, 105, 126-27, 144, 147,
155, 157 (Pl.’s Ex. M, Dkt. No. 181-13).

Defendants respond: The terms “flow key” and “flow re-assembler” are not found in the
patent other than in the claim sate not terms of art, and “flow” is used in the description to refer
to data movement in the fast and slow paths rather than to connections or reassembly of packet
data. Dkt. No. 303 at 37. With respect to “flow Repe patent describes itiger a key to the fast-
or slow-path data flows or a ke¢hat contains “a TCP conneai for the communication flow and
a first hop medium access control (MACyda address,” as recited in Claim 3@. at 38. With
respect to “flow re-assembler,” the term is simply a verbal construct equivalent to means for per-
forming the recited reassembly furmstiand is thus subject to § 112, fdb.at 39. The patent does

not describe a re-assembler for the fast or slath-gata flows, and the only reassembly described
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concerns reassembly of IP-fragnied packets performed in the ho@mputer, noin the network
interface as recited in Claim 41.

In addition to the claims themselves, Defendants cite the following intrinsic and extrinsic
evidence to support their positidntrinsic evidence '880 Patent 5:52-54, 6:38-47, 22:61-63,
29:14-16, 29:35-48, 76:14-24; '880 Patent File Wrappee 19, 2003 Request to Provoke Inter-
ference (Defs.” Ex. 14, Dkt. No. 303-14), Mab, 2011 Supplemental Response (Defs.” Ex. 15,
Dkt. No. 303-15); 809 Provisnal (Defs.” Ex. 1, Dkt. No303-1); U.S. Patent No. 6,453,360.
Extrinsic evidence Lanning Opening Decl. 1 71, 80-84, 88-91, 100-101, 103 (Defs.’ Ex. 5,
Dkt. No. 303-5); Lanning Rebuttal De§lf 45-47 (Defs.’ Ex. 6, Dkt. No. 303-6).

Plaintiff replies: The “flow key” of the claims consistent with the “hash key” of the
description. Dkt. No. 3Dat 23. “Flow re-assembler” is prespiively not governed by § 112, 1 6,
and Defendants have not overcome that presumption.

Plaintiff cites further intrinsic and &nsic evidence to support its positidntrinsic evi-
dence '880 Patent 7:59-60; May 9, 2017 Petition foter Partes Review of U.S. Patent No.
8,131,880 at 30 (Pl.’s Reply Ex. F, Dkt. No. 307-6); May 9, 2017 Petition for Inter Partes Review
of U.S. Patent No. 8,131,880 at 78 '@Reply Ex. G, Dkt. No. 307-7EXxtrinsic evidence Min
Opening Decl. 1 84 (Pl.’s Ex. L, Dkt. No. 181-12); Min Rebuttal Decl. 1 94, 133 (Pl.’s Ex. M,
Dkt. No. 181-13); Lanning Opening Decl. §§-84, 90-91 (Pl.’s Ex. N, Dkt. No. 181-14).

Analysis

There are three issues in dispute. First, rethe meaning of “fMy key” is reasonably
certain. Second, whether “flow re-assembler” is gogd by 35 U.S.C. § 112, § 6. Third, if subject

to 8 112, 1 6, does the '880 Patent satisfy the disodorequirement of thatatute. Both of these
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terms were introduced by copying a claim set frovotlher patent in an attempt to force an inter-
ference. As part of the request to provokerdarference proceeding, the patentee mapped the
claim terms to concepts in thesdiosure of the application forghi880 Patent. In the context of
the mappings, the meanings of “flow key” dffldw re-assembler” are reasonably certain.

The meaning of flow key ascantext identifier is reasonabtgrtain. To begin, “flow key”
must be understood in the contekthe surrounding claim language:

generating dlow keyfrom said source identifier and said destination identifier to
identify a communication flow comiging said packet, wherein sdidw keyin-
cludes a TCP connection for the commutnaraflow and a first hop medium access
control (MAC) layer address . . . .

'880 Patent 93:11-15 (emphasis adldé-urther, when mapping “flow key” to connection context
in the interference request, thatentee identified the '880 Paterdisclosure that (1) CCBs are
initialized when the TCP connection is setup),GZBs contain the conngen context, including
“source and destination IP addresses and soactdestination TCP ports that define the connec-
tion,” and (3) the context is “idrified by the IP sowe and destination addresses and TCP source
and destination ports.” '880 Patent File Wrapjene 19, 2003 Request to Provoke Interference
58, Dkt. No. 181-23 at 59) (emphasis removed). Thahe patentee stat¢loat the “flow key”
that identified “a communication flow” limitatiowas met by the context identifier. Defendants
improperly ignore this intrinsic evidence and @&l focus on a use of “flow” that—they argue—
is nonsensical in the context of the claims.

With respect to “flow re-assembler,” Defendants have not overcome the presumption
against application of § 112, 1 6. The Court begiitk the presumption that § 112, 1 6 does not
apply because the term does not include the “sfdanguage traditionally used to signal appli-

cation of the statut&Villiamson v. Citrix Online, LLC792 F.3d 1339, 1347-49 & n.3 (Fed. Cir.

55/68



2015) (en banc in relevant portion). This “pregiion can be overcome and § 112, para. 6 will
apply if the challenger demonstrates that the claim fails to recite sufficiently definite structure
or else recites function without reciting suidint structure for performing that functiord. at
1349 (quotation marks omitted). Here, Defendants have not overcome the presumption.
“Flow re-assembler” connotes structure—saaite/hardware that includes functionality

for reassembling flow data. Claim 41, reprodubede with emphasis by the Court, details how

the re-assembler functions in the claim: it|i 41 an apparatus for transfarg a packet to a hos

conputer system, comprising:
disposed in a networlnterface, it takes data 3 traffic classifier, disosed in a network inter
face for the host compert system, configured
from a first packet recegdd from a network, it to classify a first packet received from a net-
work by a communication flow that includeg
takes data from a second packet received froy said first packet;
a packet memory, disposed in the network inter-
network, and it reassembles the data. Further;, face, configured to store said first packet;
a packet batching module, disposed in the net-
work interface, configured to determing
whether another packet in said packet memory
belongs to said communication flow;
aflow re-assemblerdisposed in the network in
terface, configured to re-assemble a data por-
tion of said first packet with a data portion of|a
second packet in said communication flow; apd
a processor, disposed in the network interfage,
that maintains a TCP connection for the com-
munication flow, the TCP connection stored as
a control block on the network interface.

174

the interference request, “flow re-assembl¢

was mapped to the ordered DMA of data buff

\14

into host memorySee, e.g.’880 Patent File

Wrapper June 19, 2003 Request to Provoke

terference 62, Dkt. No. 181-23 at 63. This is

-4

the context of receiving packetized messag

| e §

over a network and writing the data in those packets to host memory, where “[tlhe order in which
data is written is important3ee’880 Patent 12:14-13:58pe alsad. at 76:20-22 (“*Incoming
frames are processed, assembled then transterhedt memory under the control of the protocol
processor.”); Min Rebuttal 1 94 (noting that “reassignfils] an inherent part of the process of

transmitting certain messages over a network”), Dkt. 181-13 at 49. In this context, “flow re-
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assembler” connotes structutdtimately, Defendants have fail€o overcome the presumption
against application of 8 112, 1 6.
Accordingly, the Court determines that Defemidahave failed to prove that either “flow

key” or “flow re-assemldr” renders any claim indiaite. Further, the court construes the terms as

follows:
o “flow key” means “context identifier.”
J. “operation code”
Disputed Term Plaintiff’s _ Defendants’ _
Proposed Construction Proposed Construction

the portion of a machine lan-
_ guage or assembly languagé
operation code instruction that specifies the
status data ; .
type of instruction and the
structure of the data on which
it operates

A} %4

e '880 Patent Claim 32

The Parties’ Positions

Plaintiff submits: The claims require that thygeration code identifies or indicates the sta-
tus of a packet and the patent describes an gaeyrembodiment of the code as a “status word.”
Dkt. No. 181 at 20. Defendants’ proposed definition of “operation code” should be rejected be-
cause it would render the code unable to identifindicate the status @ packet, as explicitly
claimed.ld.

In addition to the claims themselves, Plaintiff cites the following intrinsic and extrinsic
evidence to support its positiomtrinsic evidence '880 Patent 7:4460, 53:63-54:6, 63:28—
64:18.Extrinsic evidence Webster's New World Dictionary of Computer Teri@th ed. 2000),

“word” (Pl.’s Ex. R, Dkt. No. 181-18)Microsoft Computer Dictionary4th ed. 1999), “word”
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(Pl’'s Ex. T, Dkt. No. 181-20); Lanning Rebuttal Decl. 19 87-93 (Pl.'s Ex. O, Dkt. No. 181-15);
Min Opening Decl. § 110 (Pl.Bx. L, Dkt. No. 181-12).

Defendants respond: “Operation code” does notapin the description of the 880 Patent
and therefore the term was not redefifredn it ordinary meaning, as providedMicrosoft Press
Computer Dictionary3d ed. 1997). Dkt. No. 303 at 41-42. Therefore, the dictionary definition
should be adoptedd.

In addition to the claims themselves, Defendants cite the following intrinsic and extrinsic
evidence to support their positiomtrinsic evidence: ‘880 Patent 63:51-53, 81:1-Extrinsic
evidence Microsoft Press Computer Dictiona3d ed. 1997), “operatiocode” (Defs.” Ex. 16,

Dkt. No. 303-16); Lanning Rebuttal Defiff 89, 90-92 (Defs.’ Ex. 6, Dkt. No. 303-6).

Plaintiff replies: Defendants’ proposed constimtis improperly divorced from the patent
and the surrounding claim language—and would retieclaim inoperable. Dkt. No. 307 at 25.

Analysis

The issue in dispute distills to whether “oggon code” should be given the dictionary
definition provided by Defedants. It should not.

Defendants’ proposed construction—and the dictionary definition on which it is based—is
not properly tied to the technologiccontext of the '880 Patent’s disclosure, and the intrinsic
record. Claim 32 recites “associating an operatiotie with said packet, wherein said operation
code identifies a status of said packet.” Thus,“tperation code” is explicitly something that is
associated with a packet and identifies thaustaf the packet. “Operation code” was mapped to
the application’s “status wordh the interference requeSee, e.qg.880 Patent File Wrapper June

19, 2003 Request to Provoke Interference 59, Dkt. No. 181-23 at 60. The “status word” is described
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in the patent as something that summarizes thddreof an incoming frame to facilitate associat-
ing the frame with a communicati@ontrol block (CCB) that iderftes a connection. ‘880 Patent
7:15—-62;see alsad. at 53:59-54:6 (describing that the status word includes information regarding
whether the frame is associated with a fash-patslow-path connection). Defendants’ proposed
construction is improperly divorced from this conteSeePhillips v. AWH Corp.415 F.3d 1303,
1316 (Fed. Cir. 2005) (en banc) (“The claims are directed to the invention that is described in the
specification; they do not havesianing removed from the context from which they arose.” (quot-
ing Netword, LLC v. Centraal Corp242 F.3d 1347, 1352 (Fed. Cir. 2001))).

Accordingly, the Court rejects Defendarmisdposed constructiomd construes “operation

code” as follows:

o “operation code” means “status data.”
K. “database”
Disputed Term Plaintiff’s Defendants’
P Proposed Construction Proposed Construction
a collection of logically re-
database lated data stored together in

collection of organized data )
one or more computerized

e ’'880 Patent Claim 32 files

The Parties’ Positions

Plaintiff submits: Under the plain meaning otalzase, it does not need to be data stored
as files. Dkt. No. 181 at 19. Irdd, the CCB cache described in 880 Patent is a database that
is not stored as files and wauimproperly be excluded from Bsndants’ proposed construction.
Id. (citing ‘880 Patent File Wrapper June 19, 2003 Request to Provoke Interference 51, Dkt. No.

181-23 at 52).
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In addition to the claims themselves, Plaintiff cites the following intrinsic and extrinsic
evidence to support its positiomtrinsic evidence: ‘880 Patent File Wrapper June 19, 2003 Re-
guest to Provoke Interferencd.®Ex. W, Dkt. No. 181-23)Extrinsic evidence Random House
Webster’s Dictionary1999), “database” (PI.Ex. Q, Dkt. No. 181-17)Vebster’s New World Dic-
tionary of Computer Term@th ed. 2000), “database” (Pl.’'s Ex. R, Dkt. No. 181-18); Lanning
Rebuttal Decl. 19 60-73 (PIl.’s Ex. O, Dkt. No. 181-15).

Defendants respond: The termatdbase” does not appeartire disclosure of the '880
Patent. Dkt. No. 303 at 42—43. Plaintiff’s proposedstruction is so broad as to encompass data
collections that are not tiases, such as a cacltk.Further, the proposetbnstruction is not
supported by Plaintiff’s cited dictionaries, whieach require data in a database to be related.

In addition to the claims themiges, Defendants cite the followirgxtrinsic evidenceto
support their positionRandom House Webster’s Dictiongh099), “database” and “key” (Pl.'s
Ex. Q, Dkt. No. 181-17)Webster's New World Diaihary of Computer Term@th ed. 2000),
“database” (Pl.’'s Ex. R, Dkt. No. 181-18); Lamap Rebuttal Decl. 11 62, 633 (Defs.’ Ex. 6, Dkt.
No. 303-6).

Plaintiff replies: Defendants’ proposed constit is based solely on the conclusory opin-
ion of its expert and is inconsistent with theimsic record and impropky excludes embodiments.
Dkt. No. 307 at 25-26.

Plaintiff cites furtheextrinsic evidenceto support its positiorivin Opening Decl. 1 92—
93 (Pl.’s Ex. L, Dkt. No. 181-12).

Analysis

There are two issues in dispute. First, whethe data of a database is necessarily “logi-

cally related.” Second, whether the data of a databamxessarily “stored together in one or more
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computerized files.” With respect to the first issthe Court agrees that the data is related, but
declines to require that the datalbgically related because it is uncidaom the record what it
means to be logically related. With respect togbcond issue, the Courtderstand that the data-
base is electronic, but declines to require that the data be “stored together in one or more comput-
erized files.”

Defendants’ proposed construction of “data3asould improperly exclude from the scope
of that word the very embodimethat the patentee identifieehen mapping the “database” limi-
tation to the patent application in the integigce request. Specifically, “database” was mapped to
the application’s “CCB cacheh the interference requeStee, e.g. 880 Patent File Wrapper June
19, 2003 Request to Provoke Interference 58-59, i 181-23 at 59-60. Thus, in the context
of the intrinsic record, “database” plainly encompasses a cache. Defendants’ extrinsic evidence
cannot be used to condliat this plain meaning?hillips v. AWH Corp.415 F.3d 1303, 1316 (Fed.
Cir. 2005) (en banc) (extrinsic ieence may not be “used to coadict claim meaning that is
unambiguous in light of the intrinsic evidence”).

The extrinsic evidence suggegtewever, that a database is just an organized collection
of data, but rather is an organized collectionetdteddata. For exampl&andom Housdefines
a database as “a collection of angaed related data, esp. in electic form that can be accessed
and manipulated by special computer softwafRdndom House Webster’s Dictiona8®87
(1999), Dkt. No. 181-17 at 8. This comports witk tise of database inetlntrinsic record. For
example, the cache identified iretmterference request includegaleelated by virtue that it per-
tains to connection§ee, e.9. 880 Patent 7:15-28.

Accordingly, the Court construes “database” as follows:

. “database” means “collection ofganized related data.”
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L. “packet batching module”

Plaintiff’'s Defendants’
Proposed Construction Proposed Construction
subject to 8112, 1 6

Disputed Term

e function: determining
whether another packet i
said packet memory be-
longs to said communica]
tion flow

e structure: indefinite

packet batching module

=)

no construction necessary
e '880 Patent Claim 41

The Parties’ Positions

Plaintiff submits: The plain meaning of this tenmthe art refers to software or circuitry
used to determine appropriate batches of data packets. Dkt. No. 181 at 28. This meaning is clear
from the claims. For example, Claim 41 reciteat the module is “configured to determine
whether another packet in said packet memolgriges to said communication flow” that includes
a first packetld. at 28—29. And the plain meaning—and stuoet—of the module is apparent from
the described embodiment in which a hash tablead tesdetermine if theris an existing context
(CCB) relevant to an incoming packkt. at 29 (citing ‘880 Patent 64:10-17).

In addition to the claims themselves, Plaintiff cites the following intrinsic and extrinsic
evidence to support its positioimtrinsic evidence: ‘880 Patent 64:10-1Extrinsic evidence
Lanning Opening Decl. 11 123, 126 (Pl.’'s Ex.Dkt. No. 181-14); Min Rebuttal Decl. 11 167,
168, 170 (Pl.’s Ex. M, Dkt. No. 181-13).

Defendants respond: “Packet batching moduleiasfound in the disclosure of the '880

Patent. Dkt. No. 303 at 43. The term is governed by 8 112, 1 6 because it does not sufficiently
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denote structure—“module” is a nonce wadd.And the patent fails teatisfy the statutory dis-
closure requirementd. at 43—44. Specifically, the disclosupé microcode orthe receive se-
guencer is not structure becausedhiemo disclosure of the algorithid.

In addition to the claims thenises, Defendants cite the followirextrinsic evidenceto
support their position: Lanning Opening De%Y 123-24, 126 (Defs.’ Ex. 5, Dkt. No. 303-5).

Plaintiff replies: “Packet batching module” asstructural term and therefore is not gov-
erned by 8§ 112, 1 6. Dkt. No. 30728. The claim itself conveys thésructure in that it provides
the objectives and opdian of the moduleld.

Plaintiff cites furthelintrinsic evidenceto support its positionMay 9, 2017 Petition for
Inter Partes Review of U.S. Patent No. 8,131,&3806 (PIl.’'s Reply Ex. G, Dkt. No. 307-7).

Analysis

There are two issues in dispute. Firstetter “packet batchingnodule” is governed by
35 U.S.C. 8112, 1 6. Second, if it is governed lay satute, whether the '880 Patent meets the
statutory disclosure requiremeittis not governed by the statuded therefore is not subject to
the disclosure requirement.

Defendants have not overcome the presumjati@mnst application of 8§ 112, I 6. The Court
begins with the presumption that § 112, § 6 does not apply because the term does not include the
“means” language traditionally used to signal application of the staditéamson v. Citrix
Online, LLG 792 F.3d 1339, 1347-49 & n.3 (Fed. Cir. 2015) (en banc in relevant portion). This
“presumption can be overcome and § 112, para. 6 will apply if the challenger demonstrates that
the claim term fails to recite sufficiently defing&ucture or else recgdunction without reciting
sufficient structure for péorming that function.”ld. at 1349 (quotation marks omitted). Here,

Defendants have not overcome the presumption.
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“Packet batching module” connotes structussftware/hardware #t includes function-

ality for determining whether multiple packetddrg to the same commumaition flow. Claim 41,

reproduced here with emphasis by the Co
details how the packet batching modd
functions in the claim: it is disposed in a netwqg
interface and it uses information regarding {
packet memory and the communication flow
determine if a given packet associated with thg
communication flow (and thus belong to tf

batch of packets associated with the flow). F

ther, in the interference request, “packet batchj

computer system, comprising:

41. An apparatus for transfarg a packet to a hos

a traffic classifier, digosed in a network inter-
face for the host compert system, configured
to classify a first packet received from a ng

work by a communication flow that includes

said first packet;

a packet memory, disposed in the network inter-

face, configured to store said first packet;
a packet batching moduledisposed in the net;
work interface, configured

to determing

whether another packet in said packet memory

belongs to said communication flow;

a flow re-assembler, disposed in the network
terface, configured to re-assemble a data p
tion of said first packet with a data portion of

second packet in said communication flow; apd

a processor, disposed in the network interfage,

that maintains a TCP connection for the com-
munication flow, the TCP connection stored as
a control block on the network interface.

model” was mapped to the application’s “has|

structure generated liye “receive sequencer

and “used to index directly into a hash tabletlos INIC that points t@ntries in a CCB header
table” by “comparing [each CCB entry’s] source aledtination addresses and ports with those of
the frame."See, e.g.880 Patent File Wrapper June PB03 Request to Provoke Interference 61—
62, Dkt. No. 181-23 at 63-64ge alsd880 Patent 64:4-18. That ithe packet batching module
associates an incoming frame with an exis@@B associated with other frames (when appropri-
ate). This comports with packkeatching in the art. Min Rebuttal Y 167—-68, Dkt. No. 181-13 at
84-85. In this context, “packet batching module” connotes structure. Ultimately, Defendants have
failed to overcome the presumption against application of § 112, { 6.

Accordingly, the Court determines that 8 198 does not apply and that Defendants have

failed to prove that the “packet batagimodule” renders any claim indefinite.
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M. “traffic classifier”

Plaintiff’'s Defendants’
Proposed Construction Proposed Construction
subject to 8112, 1 6

Disputed Term

e function: classifying a
first packet received from
a network by a communi;
cation flow that includes
said first packet

e structure: indefinite

traffic classifier )
no construction necessary

e '880 Patent Claim 41

The Parties’ Positions

Plaintiff submits: Under its plain meaning, ‘fffa classifier” denotestructure comprising
software or circuitry that “iderftes, groups, and/or mritizes incoming data.” Dkt. No. 181 at 24.
An exemplary “traffic classifier” is the receiVerdware sequencer described in the ‘880 Patent.
Id. at 24-25 (citing '88®atent 59:27-33).

In addition to the claims themselves, Plaintiff cites the following intrinsic and extrinsic
evidence to support its positioimtrinsic evidence '880 Patent 29:27-33, 59:27-33, 63:25-63,
64:4—-18.Extrinsic evidence Min Rebuttal Decl. 1 175-78, 180.(REx. M, Dkt. No. 181-13);
Lanning Opening Decl. {1 130, 131, 133 (Pl.’s Ex. N, Dkt. No. 181-14).

Defendants respond: “Traffic classifier” istrfound in the disclosuref the ‘880 Patent
and was not a term of art in 1997. Dkt. No. 3034t45. Because it is expressed in purely func-
tional terms, it is sbject to § 112, { dd. And the patent fails to dikxse adequate structure for
performing the functionid. at 45. Specificallythe disclosure of the ceive hardware sequencer
does not include an algorithral.

In addition to the claims themselves, Defendants cite the following intrinsic and extrinsic

evidence to support their positiomtrinsic evidence: '880 Patent File Wrapper June 19, 2003
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Request to Provoke Interference (Defs.’ E4, Dkt. No. 303-14), March 15, 2011 Supplemental
Response (Defs.” Ex. 15, Dkt. No. 303-1Bxtrinsic evidence Lanning Opening Decl. 1 129-
31 (Defs.” Ex. 5, Dkt. No. 303-5); Min Rebut@aé&cl. 1 177-78 (Pl.’'s Ex. M, Dkt. No. 181-13).

Plaintiff replies: “Traffic classifier” is a sfictural term and thefore is not governed by
8112, 7 6. Dkt. No. 307 at 27.

Plaintiff cites further intrinsic and &nsic evidence to support its positidntrinsic evi-
dence May 9, 2017 Petition for Inter Partes Review of U.S. Patent No. 8,131,880 at 70-71, 81
(Pl.’'s Reply Ex. G, Dkt. No. 307-7Extrinsic evidence Lanning Opening Decl. 1 129 (Pl.’'s Ex.

N, Dkt. No. 181-14); Min Rebuttal Ded.179 (Pl.'s Ex. M, Dkt. No. 181-13).

Analysis

There are two issues in dispukerst, whether “traffic clasifier” is governed by 35 U.S.C.
8112, 1 6. Second, if it is governed by that seatuthether the '880 Patent meets the statutory
disclosure requirement. It is ngbverned by the statute and theref@ not subject to the disclo-
sure requirement.

Defendants have not overcome the presumjati@mnst application of 8§ 112, I 6. The Court
begins with the presumption that § 112, § 6 does not apply because the term does not include the
“means” language traditionally used to signal application of the staditéamson v. Citrix
Online, LLG 792 F.3d 1339, 1347-49 & n.3 (Fed. Cir. 2015) (en banc in relevant portion). This
“presumption can be overcome and § 112, para. 6 will apply if the challenger demonstrates that
the claim term fails to recite sufficiently defing&ructure or else recgdunction without reciting
sufficient structure for performing that functiond. at 1349 (quotation marks omitted). Defend-

ants have not overcome the presumption.
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“Traffic classifier” connotes structure—swofare/hardware that includes functionality for

determining characteristic properties of iming packets. Claim 41, reproduced here with

emphasis by the Court, details how the trailf 41. An apparatus for transferg a packet to a hos
conputer system, comprising:
classifier functions in the claim: it is disposed|i  atraffic classifier, disposed in a network intert
face for the host compert system, configured
a network interface and it processes incom|i to classify a first packet received from a nat-
work by a communication flow that includep
said first packet;
a packet memory, disposed in the network inter-
ther, in the interference gaest, “traffic classi- face, configured to store said first packet;
a packet batching module, disposed in the net-
work interface, configured to determing
whether another packet in said packet memory
belongs to said communication flow;
a flow re-assembiler, disposed in the network |n-
terface, configured to re-assemble a data por-
tion of said first packet with a data portion of{a
second packet in said communication flow; apd
a processor, disposed in the network interfate,

_ that maintains a TCP connection for the com-
frames.See, e.9.880 Patent File Wrapper JU"I munication flow, the TCP connection stored fas

packets in order to classify the first packet. F

-

fier” was mapped to the application’s “recei

hardware sequencer” that processes incom

frames to generate status and context tabl

move the frames into a buffer, and queue [

a control block on the network interface.

19, 2003 Request to Provoke Interference 61—

62, Dkt. No. 181-23 at 63—64ee alsd880 Patent 59:27—33. This comports with “traffic classifi-
cation” in the relevant art. Min Rebuttal § 177-78, Dkt. No. 181-13 at 90-91. In this context,
“traffic classifier” connotes structure. Ultim&te Defendants have failed to overcome the pre-
sumption against application of 8§ 112, | 6.

Accordingly, the Court determines that 8 198 does not apply and that Defendants have
failed to prove that “traffic claser” renders anylaim indefinite.
V. CONCLUSION

The Court adopts the constructiaisove for the disputed andragd terms of the Asserted
Patents. The Court further findsatniClaim 22 of the '104 Patentiisvalid as indefinite. Further-

more, the parties should ensure that all testimoalreates to the ternagldressed in this Order
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is constrained by the Court’s reasng. However, in the presencetbé jury the parties should not
expressly or implicitly refer to each other’sich construction positiorend should not expressly
refer to any portion of this Order that is raot actual construction adopted by the Court. The
references to the claim construction process shioaltimited to inforrmg the jury of the con-
structions adopted by the Court.

SIGNED this 21st day of September, 2017.

%SQMJL_

ROY S. PAYNE
UNITED STATES MAGISTRATE JUDGE
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