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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
MARSHALL DIVISION

MYMAIL, LTD.,
Plaintiff,
V.
Case No. 2:16-cv-01000-JRG-RSP
YAHOO! INC.,
Defendant.

CLAIM CONSTRUCTION MEMORANDUM OPINION AND ORDER

Before the Court is the opening claim condtiarcbrief of MyMail, Lid. (“Plaintiff”) (Dkt.
No. 95, filed on July 5, 2017)the response of Yahoo Holdingsglif‘Defendant”) (Dkt. No. 111,
filed on July 26, 2017), and the reply of Pld&n¢Dkt. No. 116, filed on August 7, 2017). The
Court held a hearing on the igsuof claim construction andagin definiteness on August 30,
2017. Having considered the arguments and evideresented by the parsiat the hearing and

in their briefing, the Courissues this Order.

! Citations to the parties’ filings are to théng’s number in the docket (Dkt. No.) and pin cites
are to the page numbeaassigned through ECF.
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BACKGROUND

Plaintiff alleges infringement of U.S. tat No. 9,021,070 (the '070 Patent). The '070
Patent is entitled Dynamically Modifying a Tbalr. The application leaty to the '070 Patent
was filed on June 20, 2013 and freent issued on April 28, 2015. & patent claimgriority to
a provisional applicatiofiled on June 19, 1997 through a sewégontinuation and division ap-
plications.

The '070 Patent is generally directedtézhnology for improving network access. The
claims of the '070 Patent are more specificdilgcted to dynamically modifying a toolbar.

The abstract of the '070 Patent provides:

The present invention comprises a metaband apparatus for simplifying the pro-
cess of access to a network for a roamingmater user, divides the responsibility
of servicing a given user wanting &ocess the network between multiple parties
and minimizes the possibility of impropdissemination of email header data as
well as improper use of network resour¢esluding servesystems) by non-cli-
ents.

Claim 1 of the '070 Patent, an exemplary method claim, recites as follows:

1. A method for dynamically modifying a toolbar, the method com-
prising:

displaying the toolbar, at a udaternet device, that includes one
or more toolbar buttons, thedlbar defined by toolbar data
stored in one or more toolbaefihing databases, the toolbar
data comprising a plurality @bolbar button attributes asso-
ciated with the one or moredlbar buttons of the toolbar,
wherein at least one of the pdility of toolba button attrib-
utes identifies a function to be performed by a specific
toolbar button upon actuation thfe specific toolbar button;

invoking, from the user Internelevice without user interven-
tion, communication of information associated with the one
or more toolbar-defining databases to a server associated
with a network address;
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receiving, at the server, the information associated with the one
or more toolbar-defining databases;

determining, based on the infoatron associated with the one
or more toolbar-defining databasé¢hat the user Internet de-
vice should receive updated toolbar data;

receiving, at the user Internetvilee, the updated toolbar data in
response to determining thaethser Internet device should
receive the updated toolbar data;

initiating, at the user Interneklevice and withouuser interac-
tion, an operation to update the toolbar data in accordance
with the received upded toolbar data;

updating the toolbar data at theeugnternet device based on the
operation and in accordancetlwthe updated toolbar data,
thereby updating the toolbdata, the updating comprising
at least one member ofgaoup comprising (a) and (b):

(a) updating the toolbar data to include at least one new
attribute of the toolbar data to change the toolbar by
adding a toolbar button to the toolbar; and

(b) updating the toolbar data to modify an attribute of at
least one of the one or more toolbar buttons of the
toolbar; and

displaying at the user Internet device the toolbar as defined by
the updated toolbar data,

wherein the information associated with the toolbar data in-
cludes at least one member of a group comprising a revision
level, version, time, date, esID, account owner ID, PAP
ID, IP address, session keys, billing data, name, address, ac-
count information, connection history, procedures per-
formed by a user, group ID, e-mail address, e-mail ID, e-
mail password, residential address, and phone number.
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I. LEGAL PRINCIPLES

A. Claim Construction

“Itis a ‘bedrock principle’ of patent law thdhe claims of a patertefine the invention to
which the patentee is entitled the right to excludehfllips v. AWH Corp.415 F.3d 1303, 1312
(Fed. Cir. 2005) (en banc) (quotitgnova/Pure Water Inc. v. Safari Water Filtration Sys.,,Inc.
381 F.3d 1111, 1115 (Fed. Cir. 2004)). To determirentieaning of the clais, courts start by
considering the intrinsic evidendel. at 1313;C.R. Bard, Inc. v. U.S. Surgical Cor388 F.3d
858, 861 (Fed. Cir. 2004Bell Atl. Network Servs., Inc. v. Covad Commc’ns Group, 262 F.3d
1258, 1267 (Fed. Cir. 2001). The intrinsic evidenceuides the claims themselves, the specifica-
tion, and the prosecution histoBhillips, 415 F.3d at 1314;.R. Bard, InG.388 F.3d at 861. The
general rule—subject to certaspecific exceptions discussadra—is that each claim term is
construed according to its ordinary and acmostd meaning as understood by one of ordinary
skill in the art at the time of thavention in the comixt of the paten®hillips, 415 F.3d at 1312—
13;Alloc, Inc. v. Int'l Trade Comm’842 F.3d 1361, 1368 (Fed. Cir. 20083ure Networks, LLC
v.CSR PLC771 F.3d 1336, 1347 (Fed. Cir. 2014) (“Thera leavy presumption that claim terms
carry their accustomed meaning in the relevant community at the relevant time.”) (vacated on other
grounds).

“The claim construction inquiry . . . beginsdaends in all casesitiv the actual words of
the claim.”Renishaw PLC v. Marposs Societa’ per Azid®8 F.3d 1243, 1248 (Fed. Cir. 1998).
“[l]n all aspects of claimanstruction, ‘the name of the game is the clairApple Inc. v. Motorola,
Inc., 757 F.3d 1286, 1298 (&eCir. 2014) (quotingn re Hiniker Co, 150 F.3d 1362, 1369 (Fed.
Cir. 1998)). First, a term’s context the asserted claim can be instructiRé@illips, 415 F.3d at

1314. Other asserted or unasserted claims caaidlgsodetermining the claim’s meaning, because
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claim terms are typically usedwsistently throughout the pateld. Differences among the claim
terms can also assist inderstanding a term’s meanind. For example, when a dependent claim
adds a limitation to an independent claim, ipissumed that the independent claim does not in-
clude the limitationld. at 1314-15.

“[C]laims ‘must be read in view of the specificationydiich they are a part.Td. (Quoting
Markman v. Westview Instruments, [n§2 F.3d 967, 979 (Fed. Cit995) (en banc)). “[T]he
specification ‘is always highlrelevant to the claimonstruction analysis. Uslhg it is dispositive;
it is the single best guide toghmeaning of a disputed termld. (quoting Vitronics Corp. v.
Conceptronic, In¢.90 F.3d 1576, 1582 (Fed. Cir. 1996)gleflex, Inc. v. Ficosa N. Am. Carp.
299 F.3d 1313, 1325 (Fed. Cir. 2002). But, “[afilugh the specification may aid the court in
interpreting the meaning of ghisted claim language, particular embodiments and examples ap-
pearing in the specification will not gerally be read into the claimsComark Commc’ns, Inc.

v. Harris Corp, 156 F.3d 1182, 1187 (Fed. Cir. 1998) (quot@mnstant v. Advanced Micro-
Devices, InG.848 F.2d 1560, 1571 (BeCir. 1988));see also Phillips415 F.3d at 1323. “[I]t is
improper to read limitations from a preferredbadiment described in ¢hspecification—even if
it is the only embodiment—into theatins absent a clear indicationthre intrinsic record that the
patentee intended the claims to be so limitédebel-Flarsheim Co. v. Medrad, Inc358 F.3d
898, 913 (Fed. Cir. 2004).

The prosecution history is anothteol to supply the propeontext for claim construction
because, like the specification, the prosecutiorotygirovides evidence of how the U.S. Patent
and Trademark Office (“PTO”) andehnventor understood the patephillips, 415 F.3d at 1317.
However, “because the prosecution history éspnts an ongoing negotiation between the PTO

and the applicant, rather tharethnal product of thamegotiation, it often lagkthe clarity of the
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specification and thus is less usdful claim construction purposesd. at 1318see also Athletic
Alternatives, Inc. v. Prince Mfg73 F.3d 1573, 1580 (Fed. Cir. 199@mbiguous prosecution
history may be “unhelpful aan interpretive resource”).

Although extrinsic evidence can also be useful, it is “Ilgigsificant than the intrinsic
record in determining #thlegally operative meaning of claim languag®Hillips, 415 F.3d at
1317 (quotingC.R. Bard, Inc.388 F.3d at 862). Technical dictioies and treatises may help a
court understand the underlyirgchnology and the manner in whiche skilled inthe art might
use claim terms, but technical dictionaries ardtises may provide defiions that are too broad
or may not be indicative of how the term is used in the pdterdt 1318. Similarly, expert testi-
mony may aid a court in understing the underlying technologya determining the particular
meaning of a term in the pertinent field, buteaipert’s conclusory, unsupported assertions as to a
term’s definition are not helpful to a couid. Extrinsic evidence is “less reliable than the patent
and its prosecution history in detemimg how to read claim termsltl. The Supreme Court re-
cently explained the role of extsit evidence in claim construction:

In some cases, however, the district tautl need to look beyond the patent’s
intrinsic evidence and to consult extrimgvidence in order tonderstand, for ex-
ample, the background science or the megoif a term in the relevant art during

the relevant time perio&ee, e.g., Seymour v. Osbqrh# Wall. 516, 546 (1871)

(a patent may be “so interspersed with technical terms and terms of art that the
testimony of scientific witheses is indispensable tacarrect understanding of its
meaning”). In cases where those subsidiacysfare in dispute otrts will need to

make subsidiary factual findings aboudtlextrinsic evidence. These are the “evi-
dentiary underpinningsif claim construction that we discussedMarkman and

this subsidiary factfinding must lbeviewed for clear error on appeal.

Teva Pharm. USA, Inc. v. Sandoz, |i&5 S. Ct. 831, 841 (2015).
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B. Departing from the Ordinary Meaning of a Claim Term

There are “only two exceptions to [the] general rule” that claim terms are construed ac-
cording to their plain and ordinary meaning: ¥ihen a patentee sets out a definition and acts as
his own lexicographer, or 2) whéeine patentee disavows the full scope of the claim term either in
the specification or during prosecutichGolden Bridge Tech., Inc. v. Apple Ing€58 F.3d 1362,
1365 (Fed. Cir. 2014) (quotinthorner v. Sony Computer Entm’t Am. LI8B9 F.3d 1362, 1365
(Fed. Cir. 2012))see also GE Lighting Solutions, LLC v. AgiLight, Ji50 F.3d 1304, 1309
(Fed. Cir. 2014)“[T]he specification and prosecution hasy only compel departure from the
plain meaning in two instancdexicography and disavowal.”). €standards for finding lexicog-
raphy or disavowal are “exacting3E Lighting Solutions750 F.3d at 1309.

To act as his own lexicographehe patentee must “clearbet forth a definition of the
disputed claim term,” anttlearly express an intent to define the terid."(quotingThorner, 669
F.3d at 1365)see alsdRenishaw 158 F.3d at 1249. The patentee’s lexicography must appear
“with reasonable clarity, deldrateness, and precisio&nishaw158 F.3d at 1249

To disavow or disclaim the full scope ofckim term, the patentee’s statements in the
specification or prosecution history must amatona “clear and unmistakable” surrendeordis
Corp. v. Boston Sci. Corp561 F.3d 1319, 1329 (Fed. Cir. 20093¢ also Thorne669 F.3d at
1366 (“The patentee may demonstrate intent toede¥iom the ordinary and accustomed meaning
of a claim term by including in the specificatioxpeessions of manifest elision or restriction,

representing a clear disavowalaéim scope.”). “Where an applicant’s statements are amenable

2 Some cases have characteriaditer principles of claim construction as “exceptions” to the gen-
eral rule, such as the statutagguirement that a means-plus-ftian term is construed to cover
the corresponding structuresdiosed in the specificatioBee, e.gCCS Fitness, Inc. v. Brunswick
Corp,, 288 F.3d 1359, 1367 (Fed. Cir. 2002).
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to multiple reasonable interpretations, they cannot be deemed clear and unmistaklmes-
vative Props. Co. v. Tredegar Corg25 F.3d 1315, 1326 (Fed. Cir. 2013).

C. Definiteness Under 35 U.S.C. § 112, 1 2 (pre-AlA) / § 112(b) (AIR)

Patent claims must particubampoint out and distinctly claim the subject matter regarded
as the invention. 35 U.S.C. § 112, 1 2. A claim, whienved in light of the intrinsic evidence,
must “inform those skilled in thart about the scopd the invention with reasonable certainty.”
Nautilus Inc. v. Biosig Instruments, Ind.34 S. Ct. 2120, 2129 (2014). If it does not, the claim
fails § 112, § 2 and is theret invalid as indefinitedd. at 2124. Whether a claim is indefinite is
determined from the perspective of one of ordirskilf in the art as of thtime the application for
the patent was filedd. at 2130. As it is a challenge to the validbf a patent, the failure of any
claim in suit to comply vth 8§ 112 must be shown byeelr and convincing evidende. at 2130
n.10. “[ljndefiniteness is a quest of law and in effect phof claim construction.&Plus, Inc. v.
Lawson Software, Inc700 F.3d 509, 517 (Fed. Cir. 2012).

When a term of degree is used in a clditihe court must determine whether the patent
provides some standard fareasuring that degreeBiosig Instruments, Inc. v. Nautilus, InZ83
F.3d 1374, 1378 (Fed. Cir. 2015) (quotation markgted). Likewise, when a subjective term is
used in a claim, “the court must determine Wkethe patent’s speciition supplies some stand-
ard for measuring the scope of the [tern)dtamize, LLC v. Plumtree Software, |n¢17 F.3d
1342, 1351 (Fed. Cir. 2005). The standard “must plewbjective boundariesrfthose of skill in

the art.”Interval Licensing LLC v. AOL, Inc766 F.3d 1364, 1371 (Fed. Cir. 2014).

3 The Court refers to the pre-AlA version ofl§2 but understands that there is no substantial
difference between definiteness under the pre-#dssion and under the AIA version of the stat-
ute.
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A.

“toolbar-defining databases,

CONSTRUCTION OF DISPUTED TERMS

toolbar,” “database,” and “toolbar data”

Disputed Ternt*

Plaintiff's Proposed Con-
struction

Defendant’s Proposed Con-
struction

toolbar-defining databases

e Claims 1,9, 17

databases storing informatio
related to toolbar creation ar
modification

%ee proposed constructions
or “toolbar” and “database”

toolbar

e Claims 1,9, 17

a display of a button bar gen
erated by the operation of
software using information
received from one or more
toolbar-defining databases

customized button bar that i$
-dynamically changed or up-
dated via a Pinger process @
a MOT script and through

which all functions of a but-
ton bar database may be initi
ated

=

database

e Claims 11,9

plain and ordinary meaning
(i.e., “a comprehensive col-
lection of related data orga-
nized for convenient ac-
cess..."

body of information that is

held within a computer sys-
tem using the facilities of a
database management system

toolbar data

e (Claims 1,9, 17

information related to toolbar

creation and modification

information that identifies
content and/or describes func-
tions used in generating a
toolbar

Because the parties’ arguments and proposestieations with respect to these terms are
related, the Court addresses the terms together.

The Parties’ Positions

Plaintiff submits: The '070 Patent equatdmitton bar” and “toolbar,” thereby equating

“button bar database” aritbolbar-defining database,” and dabes the button bar database as a

4 For all term charts in this order, the claims in which the term is found are listed with the term
but: (1) only the highest-level claim in each depegg&hain is listed, and (2) only asserted claims
identified in the parties’ Joint Patent Ruleéb(d) Claim Constructio€hart (Dkt. No. 125) are
listed.

10/ 32



database that “includes information relatedutton bar creation and modification.” Dkt. No. 95
at 6-8 (quoting '070 Patent 10:16-17). The patiscribes that the “toolbar” is generated by
software using information frora tool-bar defining databadd. at 17—-18. Defendant’s proposed
construction of “toolbar” is improperly limiting itwo ways. First, the “dynamically changed or
updated via a Pinger process dviatt script” are features of explary embodiments that should
not be read into the claimisl.at 8-9, 18. Second, the “through whall functions of a button bar
database may be initiated” language, though siatélte patent, does no¢quire that functions
must be initiated througthne toolbar as Defendasiconstruction suggestil. at 9. A “database”
is, under its plain and ordinaryeaning, simply “a comprehensivelleation of related data orga-
nized for convenient access$d. at 13 (quotindRandom House Webster's Unabridged Dictionary
508 (2d ed. 2001)). Defendant’s proposed constmdf “database” is impperly limiting in that

it requires a “database management systarfeature not mentioned in the patédtat 9-10, 13.
Finally, “toolbar data” refers to the information stored in the toolbar-defining database, that is, the
information related to theolbar creation and modificatiotd. at 18—19.

In addition to the claims themselves, Plaintiff cites the following intrinsic and extrinsic
evidence to support its positioimtrinsic evidence: ‘070 Patent fig.17, 7:48-52, 9:29-48, 9:52—
11:31.Extrinsic evidence Random House Webstetnabridged Dictionary(2d ed. 2001) (de-
fining “database”) (Def.’s Ex. 3, Dkt. No. 111-4).

Defendant responds: There is no need to coastoolbar-defining database” apart from
“toolbar” and “database.” Dkt. No. 111 at 3—4. And to the extent suchsdraction is warranted,
Plaintiff's proposed construction fails to capttiie meaning of “defining” and would improperly
expand “toolbar-defining databddge include information that does not define a toollérat 4.

As stated in the '070 Patent, “[tlhe Toolbartleé present invention has some unique properties
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as it can be dynamically changed or updated via a Pinger process or a MOTds@&ifdt5 (quot-
ing '070 Patent 10:24-26 (emphasis by Defendamhe Pinger-process and MOT-script update
capability is a distinguishing (unique) characterisfithe present invention and is present in every
exemplary embodiment; thus, it is an inheremrabteristic of the “toolbar” of the claimsl. 15—
17. The patent also states that “[a]ll functib$ the button bar database “may be initiated
through” the toolbarld. at 15 (quoting '070 Paté¢ 10:16—21). This does notean that the func-
tionsmust benitiated through the toolbald. at 18. “Database” in the patent and in the art refers
to information managed with a database managesystém such as the “client dispatch applica-
tion” described in the paterid. at 5-7. Plaintiff's proposedastruction improperly relies upon a
general-purpose dictionary that paestes the priority date of the patent, fails to incorporate that
the database information is “generally in a coraguas defined in that dictionary, and includes a
“comprehensive” limitation the contradicts the usédstabase” in the patent and in Plaintiff's
proposed construction of “toolbar” alling for “one or more” databasdd. at 7-9, 18. “Toolbar
data” is described in the @t as information used to identdgntent or functionthat are in turn
used to generate the toolbar, as Plaintifeagrin previous litigation over a related patéstat
19-20 (citing Joint Claim Construction and Prehearing Stateddigiail, Ltd. v. Conduit, Ltd.
et al, No. 2:13-cv-961 (E.D. Tex. Dec. 11, 2014), D¥a. 97). Finally, Rintiff's proposed con-
struction improperly encompasse$ommation that is related to toolbar creation or modification
but is not used for toolb&reation or modificatiorid. at 20—-21.

In addition to the claims themselves, Defendatas the following intrinsic and extrinsic
evidence to support its positiolmtrinsic evidence ‘070 Patent fig® & 17, 4:33-35, 6:40-47,
9:29-10:26, 10:41-44, 10:46-11:23, 11:6021212:23-54, 12:58-60, 13:12-16, 16:58-61,

20:42-44, 29:23-26; '070 Patent File Wrapper ligapion Appendix A (Defs Ex. 4, Dkt. No.
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111-5). Extrinsic evidence A Dictionary of Computingd4th ed. 1997) (defining “database”)
(Def.’s Ex. 1, Dkt. No. 111-2)Random House Webster's Unabridged Dictionéigt ed. 2001)
(defining “database”) (De€6 Ex. 3, Dkt. No. 111-4).

Plaintiff replies: The patent deribes that toolbar data is;) (dsed to build the toolbar and
(2) stored in toolbar-defining databasest.o. 116 at 2—3. Pinger-process and MOT-script up-
date capability are features of an embodimert ‘@re not meant to be construed in a limiting
sense.”ld. at 8 (quoting '070 Pater9:27-32). Databases in the pdtare not described with
respect to a database management system, actiaghiedispatch appli¢eon is not described as
managing the databases, but rath@ngugformation from the databasdd. at 4-5. Finally, the
agreed construction of “toolbar td& in a related patent was never adopted by the Court in the
Conduitcase and is ndinding hereld. at 8-9.

Plaintiff cites furtherintrinsic evidence to support its position: ‘070 Patent 11:13-15,
12:8-9, 13:1-16, 22:6, 29:27-32.

Analysis

There are four issues in dispute: (1) whethdpolbar” necessarilis updated via a Pinger
process or MOT script; (2) whether a “toolbagcessarily allows acces$s all functions of a
button bar database; (3) whether a “toolbar-defjrdatabase” necessarily involves a database
management system; and (4) whether “toolbaa’datsimply related to generating a toolbar or
rather identifies or describes information used twegate a toolbar. With respect to the first issue,
a “toolbar” of the invention cabe updated via a Pinger proces$@T scripts, but this does not
preclude other update processes.téd\she second issue, a toallwhoes not necessarily provide

access to all functions of a buttbar database. With respect te third issue, while a “database”
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in the ‘070 Patent is accessible by software pseEgsthe meaning of “database management sys-
tem” is not clear and the Court declines to rhsach a limitation into the construction. Concerning
the fourth issue, “toolbar daitis used to build toolbars.

The “toolbar” of the invention of the '070 Patas not a generic toolbar. Specifically, the
patent explains:

The button bar database 208ludes information relatei button bar creation and
modification. All functions may be initiated through the human interface--a
Toolbar (also described in the art as a button bar and basic examples of which
may be found in many present day computer applications). Software responsive
to the button bar database 208, for dispigythe Toolbar in accordance with data
in the button bar database 208, may lwvigled as part of a network browsé&he
Toolbar of the present invention has some unique properties asit can be dynam-
ically changed or updated via a Pinger process or a MOT script. As defined in
this application and as will be described in more detail later, a Pinger process com-
prises an entity that adi®nsparently as a "servicagjordinator to provide and/or
administer the following: 1. Heartbeat see/to help maintain network connectiv-
ity with a client. 2. Authentication servic#sat securely auénticate client access
to email, commerce, and other public amivate network serverand services. 3.
Update services that caerform client software, dabase, and maintenance ser-
vices during periods of inactivity.

'070 Patent 10: 16—26 (emphasis add&tpt is, the “toolbar of theresent inventiohis described

in part by its ability to be updatevia a Pinger Process or a MOTigt Indeed, in the description
of the exemplary embodiments, the toolbar gsviaas this ability. This is definitiongdee Abso-
lute Software, Inc. v. Stealth Signal, In659 F.3d 1121, 1136 (Fed. Cir. 2011) (“a patentee’s
consistent reference to a certéimitation or a preferred embodimeas ‘this invention’ or the
‘present invention’ can serve to limit the scopehef entire invention, particularly where no other
intrinsic evidence suggests otherwise”). Thre profound difference, however, between the

plain language of this definition, a toolbar thatfi bedynamically changed or updated via a
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Pinger process or a MOT script” amdhat Defendant proposes, a toolb#rdt is dynamically
changed or updated via a Pingeygass or a MOT script.” Defend&nlimitation isnot supported.

While the “updating” statement is definitionéihe “all functions may be initiated state-
ment” is not. Indeed, the statement includes refsxdo generic toolbars and does not reference
the “present invention.” Thus, the statemergatibes a feature of the exemplary embodiment
being described, not at an innate aspéthe invention. It is not limiting.

The “toolbar-defining database,” and the otth@tiabases of the ‘070 Patent, are not defined
with respect to a database management sySterhegin, the ‘070 Patent does not describe any
process or applicationdhaccesses or updates the exemplambdases as a database management
system. Further, Defendant faits explain what constitutes atdhase management system, but
rather points to one exemplary application, thentlddspatch application, as a database manage-
ment system. But this application does not appedit the definition of database management
system as provided in Defendant’s profferedidi@ry. Specifically, thelictionary provides in
the “strict” definition of database that “[a]ll asseng and updating of [database] information will
be via” the database management sysfeBictionary of Computing19 (4th ed. 1997), Dkt. No.
111-2 at 4. And the databases of the patentlascribed as updatby a Pinger process @ilter-
natively a MOT scriptSee, e.9/070 Patent 11:60-12:54. Thatilkere are multiple applications
through which the databases may be accessed or updated. This suggests that “database” in the
patent is used in a less “strict” sense torréde“a collection of datamn some subject however
defined, accessed, and stovgthin a computer systemA Dictionary of Computindg19 (4th ed.
1997), Dkt. No. 111-2 at 4. For thmolbar-defining database,” ¢hsubject matter is self-appar-

ent—defining toolbars.
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The “toolbar data” is not just related to the creation or modification of the toolbar, it is
definitional of the toolbar. It is used to createnwwdify the toolbar. Indeed, the toolbar data is in
large part defined in the claims theeives. For example, Claim 1 provides:

the toolbar definedby toolbar datastored in one or mormolbar-defining data-
bases, thioolbar data comprising plurality of toolbar button attributes associated
with the one or more toolbduttons of the tool bakyherein at least one of the
plurality of tool bar button attributes identifies a function to be performed by a spe-
cific toolbar button upon actuation thfe specifidoolbar button.

'070 Patent 29:45-50 (emphasis added). The todidar defines the toolbar and includes button-
attribute information. Claims 9 and 17 have similar recitations defining the toolbarddlas.
31:44-51, 32:45-53. Simply, the toolbar data is ttahtis used to gesrate the toolbar.

Accordingly, the Court construes “toolbar-mhéfig databases,” “toolbar,” “database,” and
“toolbar data” as follows:

. “toolbar-defining databases” means “datasathat include information used to
create or modify a toolbar”;

. “toolbar” means “button bar that can dgnamically changed or updated via a
Pinger process or a MOT script”;

. “database” means “collection of related imfmtion that is stored and accessed on
a computer”; and

. “toolbar data” means “information uséalcreate or modify the toolbar.”
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B.

Determining Terms

Disputed Term

Plaintiff's
Proposed Construction

Defendant’s
Proposed Construction

determining, based on the in
formation associated with th
one or more toolbar-defining
databases, that the user Inte
net device should receive ug
dated toolbar data

Claim 1

1%

No construction necessary b
'yond “toolbar-defining data-
“bases” and “toolbar data”

determining, based on revie
of the information associatec

ewith the one or more toolbarr

defining databases, that the
toolbar at the wex Internet de;
vice is out of date and needs
to be updated

determining that the user In-
ternet device should receive
the updated toolbar data

Claims 1, 17

No construction necessary b
yond and “toolbar data”

determining, based on revie
of the information associatec

with the one or more toolbart

Sdefining databases, that the
toolbar at the ey Internet de;
vice is out of date and needs
to be updated

determining, based on the in
formation associated with th
toolbar data stored in the on
or more toolbar-defining da-
tabases of theser Internet
device, that the user Interne
device should receive updat
toolbar data

Claim 9

M D

No construction necessary b
- yond “toolbar-defining data-
~gjases” and “toolbar data”

determining, based on revie
of the information associateq
with the toolbar data stored |
ethe one or more toolbar-de-
fining databases, that the

toolbar at the wex Internet de;
vice is out of date and needs
to be updated

determine that the user Inter
net device should receive ug
dated toolbar data.

Claim 17

‘No construction necessary b
yond “toolbar data”

determine, based on review
the information associated

with the toolbar data stored |
dhe one or more toolbar-de-
fining databases, that the

toolbar at the wex Internet de;
vice is out of date and needs

to be updated

)

D

)

D

)

D

of

D

Because the parties’ arguments and proposestieations with respect to these terms are

related, the Court addresses the terms together.
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The Parties’ Positions

Plaintiff submits: These terms do not need to be construed beyond the constituent terms
that are separately being ctmed. Dkt. No. 95 at 10. DKno. 95 at 14-15. Defendant’s proposed
construction improperly injects “thteolbar at the user Internet device is out of date and needs to
be updated.Id. at 14-15. This additional limitation is uninded in the claims or the description—
which allows that the toolbar may be updated fasoms other than being aftdate, such as to
add a buttonld.

In addition to the claims themselves, Plaintiff cites the followirignsic evidence to
support its position: ‘070 Patent 10:24—-26.

Defendant responds: The '070 Patent desctimsoolbars are updated only when neces-
sary, i.e., when they are “out of date.” Dkb.NL11 at 10-11. It may be thée update is to add a
button, but the button is added onlyevhthe toolbar i®ut of dateld. at 11. The terms must be
construed to give effetd “update,” and not cover just anyustion in which a server determines
it should send information to a cliemd. at 11.

In addition to the claims themselves, Defendant cites the followntrigsic evidenceto
support its position: ‘070 Patent 12:32-35, 17:48-52, 20:7-10.

Plaintiff replies: The meanings of these teams clear without constction, other than the
constituent terms that are separately beingtooed, and do not encompgast any situation in
which a server determines it should send inforometo a client. Dkt. No. 116 at 5-6. But there is
no support in the patent that determining whetberpdate the toolbar data requires determining

whether the toolbas out of dateld. at 5.
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Analysis

The issue in dispute is whether determinwlgether to update toolbar data necessarily
entails determining whether the toolbar is “out aiedaThe Court declines to read in an “out of
date” limitation because such a limitation doesataify claim scope and threatens to improperly
change claim scope.

The meaning of “out of date,” as Defendanusing it, is not clear to the Court. Plainly,
something (e.g., a toolbar) is “upgdd” when it is changed togorporate new information. But it
is not clear whether the existence of new infdramameans that the something (the toolbar) is
“out of date.” If it does, thefout of date” adds nbing to “update.” But but of date” threatens
other meanings that are improper in the contet®f070 Patent. Specifically, does “out of date”
suggest that the toolbar is exgirehat it is no longegood or useable or suitable because it is too
old? Does this mean that “determining” whettteupdate toolbar dataeoessarily entails time or
date comparisons? Rath the ‘070 Paterduggests updates mhg based on locatiokee, e.g.
'070 Patent 26:66—27:27 (noting a skcionfiguration of the toolbafrthe “client were traveling
away from home”). Ultimately, Defendant’s propos$edt of date” limitations threatens to obfus-
cate rather than clarify claim scope.

Accordingly, the Court rejects Bendant’s “that the toolbar #te user Internet device is
out of date and needs to be updated” limitatiod determines that the Determining Terms have
their plain and ordinary meaningubject to the constructions thfeir constituent terms that are

before the Court, and need no further construction.
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C. “invoking”

Disputed Term Plaintiff's Proposed Con- | Defendant’s Proposed Con-
struction struction
“invoking” plain and ordinary meaning | indefinite
(i.e. “to start a command, pro-
e Claims 1, 17 cedure, or program.”)

Because the parties’ arguments and proposestieations with respect to these terms are
related, the Court addresses the terms together.

The Parties’ Positions

Plaintiff submits: The plain meaning of “invokeaf the art is to “start a command, proce-
dure, or program.” Dkt. No. 95 at 16 (quotilM Dictionary of Computin@58 (10th ed. 1993)

In the '070 Patent’s description of exemplarybamiments, starting a procedure is described as
“initiating.” Id. at 16—-17. Thus, for example, invokiegmmunication, as in Claims 1 and 17,
means initiating communicatiohd.

In addition to the claims themselves, Plaintiff cites the following intrinsic and extrinsic
evidence to support its positiolmtrinsic evidence: ‘070 Patent 12:23-3%&xtrinsic evidence
IBM Dictionary of Computing10th ed. 1993) (defining “invoke”).

Defendant responds: Because “ikivm” is recited as a sepde step from “communi-
cating” in Claim 17, invoking communication isstihct from communicating. Dkt. No. 111 at 12.
But Claim 1, which does not separately re€@emmunicating,” is inoprable unless invoking
communication is communicatinigl. It is also unclear whetherrivoking, from theuser Internet

device . .. communication . . . to a server” ngethrat the invoking or .hhcommunication is from

5> The parties did not provide ti@ourt with a copy of this dictionary entry. Defendant, however,
has not challenged the accuracy of Plaintii€presentation of thdictionary definition.
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the user Internet device, either of which intetption is supported by the patent’s disclosldte.
at 12-14. Finally, communication is necessariljiated so interpring “invoking” communica-
tion as “initiating” communicatiomas Plaintiff argues, would redthvoking” out of the claims.
Id. at 14.

In addition to the claims themselves, Defendant cites the follomningsic evidenceto
support its position: ‘070 Patent 11. 47-49, 12:8-11, 12: 23-35, 15:12-16:4-7.

Plaintiff replies: Under the plain meaningtbé claim language, and the description of the
exemplary embodiments, “invoking, from the us$eternet device . ..communication...to a
server” means that the “invoking” is from theer Internet device. Dkt. No. 116 at 6—7.

Analysis

The issue in dispute is whether the us@rofoking ... communication” in the claims ren-
ders and claim indefinite. It does not.

In the context of the 070 Patent, “invokinglainly means causing or initiating something
to happen. This may, as Plaintiff's extrinsic ende suggests, involve starting a process. So, “in-
voking” communication means causing, arshg, or initiating communicatiorSee, e.g.\070
Patent 6:64-66 (“the cliedlispatch applidgon 200 causes the user 11Gatdomatically transmit
access information to the predetermined ISP 102)39-42 (“a ‘pinger’ function is initiated as
discussed previously. The pingenétion causes the client dispatapplication 200 to transmit
header information to the access service 106").

Such an understanding of “invoking” communication does not render Claim 1 inoperable.
Defendant’s argument that the clasinoperable is premised on theed to list all steps necessary

for operation. But Claim 1 recites a “comprisingdrsition phrase. ‘070 Patent 29:41. Thus, the
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list of steps recited in the claimed methodraseexhaustive. Other steps may be perforrimed-
trogen Corp. v. Biocrest Mfg., L,P327 F.3d 1364, 1368 (Fed. Cir. 2003) (“The transition ‘com-
prising’ in a method claim indicatéisat the claim is open-endeddaallows for additional steps.”).
There is no need for the explicit retiten of a separate “communicating” step.

The Court does not agree that the langudgeoking, from the user Internet de-
vice . .. communication . . . to a server” can reaslyrize interpreted tollaw that the “invoking”
may be from other than the user Internet dewthether or not the patent discloses an embodi-
ment in which invoking communication is from otliean the useinternet device, Claims 1 and
17 plainly require that the invokirige “from the user Internet diee.” The meaning is reasonably
certain. Defendant has not proven any ambighiy rises to the level of indefiniteness.

Accordingly, the Court determines that Dedant has failed to pwe that “invoking” in

the claims renders any claim indefinite.

D. “updating the toolbar data” and “upda ting of the updated toolbar data”
Disputed Term Plaintiff's Defendant’s
Proposed Construction Proposed Construction

updating the toolbar data | updating the toolbar data, orf aipdating a portion of the
portion thereof, on a user In{ toolbar data via a Pinger prg

e Claims 1,9, 17 ternet device cess or a MOT script
updating of the updated updating of the toolbar data, | . ion of th
toolbar data” or a portion thereof, on a usel Poaing & portion of the
. ' toolbar data via a Pinger pro-
_ Internet device that was pre- :
e Claim 15 viously updated cess or a MOT script

Because the parties’ arguments and proposestizations with respect to these terms are
related, the Court addresses the terms together.

The Parties’ Positions

Plaintiff submits: “Toolbar data” is stored & “toolbar-defining database” and the '070

Patent teaches that the database, and the toolbantsy be updated in whole or in part. Dkt. No.
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95 at 20-21. And the Pinger-process and MOTpsegpdating embodiments are exemplary, not
definitional. Id. at 21. With respect to Claim 15, “upotey of the updated toolbar data” means
updating a toolbar that has previously been updédedt 21-22.

In addition to the claims themselves, Plaintiff cites the followimgnsic evidence to
support its position: ‘070 Patent 11:64-12:2, 15:1-17.

Defendant responds: The Pingeogass and MOT-script updatare unique aspects of the
invention and therefore inherent in the clashupdating. Dkt. No. 111 &2-23. Claim 15 recites,
in clear language, “maintaining a display of tbel bar as defined by ¢hupdated tool bar data
until a subsequent updating of the updated toolbar datial”at 23—24 (emphasis by Defendant).
Plaintiff's proposed injection of “a user Intermgvice that was previously updated” threatens to
change the meaning of Claim 18. at 24.

In addition to the claims themselves, Defendant cites the folloningsic evidenceto
support its position: ‘070 Patent 10:24-44, 11:60-62, 11:64-12:2, 12:40-54, 26:67-27:14.

Plaintiff replies: The exemplary Pinger-process and MOT-sapgates shouldot be read
into the claims. Dkt. No. 116 at With respect to Claim 15,"aubsequent updating of the updated
toolbar data” requirethat the “updated toolbartda was previously updatettl.

Analysis

There are two issues in dispute. First, wieet'updating” toolbar da necessarily entails
use of a Pinger process or a MOT script. ltdnet. Second, whether “updating” toolbar data is
necessarily limited to updating only a pon of the toolbar data. It is not.

As discussed above, the “toolbartbé claimed invention necessarilyeth bedynamically
changed or updated via a Pinger process or a st@pt.” '070 Patent 10:16—-26 (emphasis added).

But the toolbar, or the toolbart@ais not defined such thaniust beupdated via a Pinger process
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or a MOT script. The Court declines to interprah bein the definitional statement of the “present
invention” as must beé" And even if, as Defendant contds, all the exemplary embodiments of
updating toolbar data involve Pingerocess or MOT-script updag, that alone is not enough to
limit the claims to require that updatingust bevia a Pinger proas or MOT scriptSeePhillips

v. AWH Corp. 415 F.3d 1303, 1323 (Fed. Cir. 2005) (en bdhee have expressly rejected the
contention that if a patent describes only a siregghbodiment, the claims of the patent must be
construed as being limited to that embodimenitfjprner v. Sony Comput. Entm’t Am. LLE&9
F.3d 1362, 1366 (Fed. Cir. 2012) (“It is likewise raough that the only dmdiments, or all of
the embodiments, contain a particular limitatidfe do not read limitationsom the specification
into claims; we do not redefine wadOnly the patentee can do that3RI Int’l v. Matsushita
Elec. Corp, 775 F.2d 1107, 1121 (Fed. Cir. 1985) (en b4dfithe law does not require the im-
possible. Hence, it does not require that an agpiidescribe in his spédiciation every conceivable
and possible future embodiment of his inventionThus, the claims are not implicitly limited to
Pinger-process or MOT-script updating.

It is not clear that there is a dispute regagdvhether updating is limited to a “portion” of
the toolbar data that is necessarily less thith@ltoolbar data. Defendahn&s not provided suffi-
cient evidence or argumeto support such a litation in any event.

While there does not seem to &y articulated dispute reging Plaintiff’'s proposed “on
a user Internet device” limitation, the Court declines to include the limitation. Specifically, Claims
1 and 17 explicitly recite “updating the toolbar dattéhe user Internet device” and Claim 9 recites
that the “toolbar datais “stored in ... databases of the us#@ernet device.” '070 Patent 29:66,
31:45-46, 33:1. The Court sees no ogal® inject “on a user Inteeh device” into the Updating

Terms.
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Accordingly, the Court construes “updatitigg toolbar data” antipdating of the updated
toolbar data” as follows:
. “updating the toolbar data” means “updatthg toolbar data, a portion thereof”;

. “updating of the updated toolbar datakams “updating of the previously updated
toolbar data, or a portion thereof.”

E. “user”
Disputed Term Plaintiff’s Defendant’s
P Proposed Construction Proposed Construction
user person, entity, or computer | roaming person using a conl-
, system puter
e Claims1,09, 17

Because the parties’ arguments and proposestieetions with respect to these terms are
related, the Court addresses the terms together.

The Parties’ Positions

Plaintiff submits: The '070 Patent provides thdtuser” may “include a single computer,
group of computers, local area network, or a larggwork,” thus a “user” may be a computer
system. Dkt. No. 95 at 22-23 (dung '070 Patent 6:30-34). The patent also provides that a “user”
may “click[] on one of the Toolbar functions,” thus a “user” may be a peldoat 23 (quoting
'070 Patent 11:5-6). The patenbpides that a “user” may be “a network of users having a com-
mon factor such as an [] employdhus a “user” may be an entitid. (quoting ‘070 Patent 29:
32-36). And the patent’s disclosure does nppsrt Defendant’s proposed “roaming” limitation.
Id. at 24.

In addition to the claims themselves, Plaintiff cites the followirignsic evidence to

support its position: ‘070 Patent 6:30-34, 9:11-13, 9:34-39, 11:5-6, 13:23-25, 29:32-36.
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Defendant responds: The “present invention'tied ‘070 Patentgressly relates to a
“roaming computer user,” thus the “user” of #laims is a “roaming” user. Dkt. No. 111 at 24.
The “user” of the claims is distinct from compusgstems such as the charecited “user Internet
device” and “server.1d. at 24-25. For example, recitationscmmputer processes that operate
“without user intervention” only ni@ sense if the user is arpen, and not a computer systéd.
at 25.

In addition to the claims themselves, Defendant cites the followvirigsic evidenceto
support its position: ‘070 Patent,[&7] Abstract, 2:60-61, 3:33-41, 3:52-54, 27:2-11.

Plaintiff replies: A reference to a featuretbé “present invention” is not limiting when
other portions of the descripti@o not support limiting the claims tequire the feature. Dkt. No.
116 at 9-10. And the '070 Patent provides examples of userstbéimeroaming users that are
personslid.

Analysis

There are two issues in dispute. Firstetter a “user” is nessarily a person. Second,
whether a “user” is necessarily roaming. A “user” is neither necesagrgdyson nor roaming.

The '070 Patent uses “user” to inclusivelgnote persons, groups, and computers. For ex-
ample, the patent provides: “Most users do nethhe expertise to coaat their computers and
associated equipment to the Internet and/onfira to have a continu®gonnection to the Inter-
net.” ‘070 Patent 1:58—-61. Thusgthiser may be a person. Is@lprovides: “The user 110 may
include a single computer, groonpcomputers, local aa network, or a larger network connected
to the ISP 102 via a communications link. Howeuremost applications, the user 110 will include
a single user requesting asseime to the Internet 100d. at 6:30—34. And it mvides: “The user

110 may be a computer system that includes taetaispatch applicain 200 and the computer’s
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operating system 202, as well as gistry or initialization file($ 212, a physical adaptor file(s)
214, and a protocol file(s) 216ld. at 9:11-14. Thus, while a “user” may be a person, it is not
necessarily a person.

While a goal of the invention of the ‘070 Patent may be to ease network access for roaming
users, the claimed invention istrmnited to such use. The pategrovides multiple goals for the
invention, for example: (1) “simplifying the progof access to a network for a roaming computer
user,” (2) “divid[ing] the resporisility of servicing a given usewanting to access the network
between multiple parties,” and (3) “minimiz[ingfie possibility of improper dissemination of
email header data as well as improper usetfork resources (inclualy server systems) by non-
clients.” '070 Patent, at [57] Abstract. Bueie goals are not definitional of the inventiSae E-
Pass Techs., Inc. v. 3COM Carf43 F.3d 1364, 1370 (Fed. Cir. 2003) (“The court’s task is not
to limit claim language to exclude particular devices because they demeta perceived ‘pur-
pose’ of the invention. Rather, thestrict court’s function is to terpret claims according to their
plain language unless thetpatee has chosen to be his owxidegrapher in the specification or
has clearly disclaimed coverage during proseaut). Indeed, the description of an exemplary
embodiment of a toolbar according to the inventigplans that: “[i]f a cliet were traveling away
from home” then the toolbarauld display certain featurdsl. at 26:66—27:14. That ig,the user
was roaming, then the toolbar woulle configured a certain way. Thagggests that the user is not
necessarily roaming. Further, given that the pag&ptessly provides that the user may be “local
area network, or a larger nairk,” it is difficult to imagine such a user roamind. at 6:30—34.
Simply, the intrinsic record doe®t support, let alone mandate, mpieeting “user” as a “roaming
person.”

Accordingly, the Court construes “user” as follows:

27132



. “User” means “person, group, or computer system.”

F. The Information-Associated-With Terms
Disputed Term Plaintiff’'s Proposed Con- | Defendant’s Proposed Con-
struction struction
“the information associated | no construction necessary, thedefinite
with the toolbar data” antecedent basis is “infor-
mation associated with the
e Claim1 one or more toolbar-defining
databases”

“the information associated | no construction necessary, thmdefinite

with the toolbar data” antecedent basis is “infor-
mation associated with the

e Claim9 toolbar data stored in the ong
or more toolbar-defining da-
tabases”

Because the parties’ arguments and proposestizations with respect to these terms are
related, the Court addresses the terms together.

The Parties’ Positions

Plaintiff submits: These terms do not need to be construed beyond the constituent terms
that are separately being construelt. No. 95 at 24. In fact, thdaims recite details of the “in-
formation associated with the toolbar datd.”For example, Claim 1 provides:

wherein the information associated witle tioolbar data includes at least one mem-
ber of a group comprising a revision lgweersion, time, date, user ID, account
owner ID, PAP ID, IP address, session keys, billing data, name, address, account
information, connection history, procedsrperformed by a user, group 1D, e-mail
address, e-mail ID, e-mail passwordidential address, and phone number.

Id. (quoting '070Patent 30:12—20).
Defendant responds: Claims 1 and 9 are imitefibecause “the information associated
with the toolbar data” recited ithe claims lacks an antecedent basis. Dkt. No. 111 at 26-27. In

Claim 1, the recited “information associated with the one or more toodifisuirdy databases” is
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not clearly the antecedent basts.at 27—-28. That is, it is possibleriaformation to be associated
with toolbar data without being associated with a toolbamaefi database, and vice versa.
With respect to Claim 9, the recited “information asated with the toolbadtata stored in the one
or more toolbar-defining databaseéshot clearly the antecedensimbecause it is unclear whether
it is the “information associated” or the “toolbatasthat is “in the on®r more toolbar-defining
databases.Id. at 28.

In addition to the claims themselves, Defendant cites the folloivirigsic evidenceto
support its position: ‘070 Patent 11:54-59, 12:24-31.

Plaintiff replies: In Claim 1the only “information” recited inthe claim before “the infor-
mation associated with the toolbar data” is timformation associated with the one or more
toolbar-defining databases” thatasmmunicated to a server and the '070 Patent provides an ex-
ample of such communication thatludes much of the same information as is recited as included
in “the information associated with the toailmata.” Dkt. No. 116 at 10-11 (citing ‘070 Patent
12:24-31). Thus, the antecedent basis of “the infoomassociated with the toolbar data” is “in-
formation associated with the onemore toolbar-defining databaseld” The same logic holds
that in Claim 9, the antecedent lsasf “the information associatedth the toolbar data” is “in-
formation associated with the toolbar data standtie one or more toolbar-defining databases.”

Plaintiff cites furtheintrinsic evidenceto support its positiz ‘070 Patent 12:24-31.

29 /32



Analysis

The issue in dispute is

13}

sociated with the toolbar data” rende
any claim indefinite. It does not.
“[T]he information associated

with the toolbar data” in Claim 1 re

fers to the “information associateg
with the one or mie toolbar-defining
databases.” Claim 1, reproduced he
with emphasis by the Court, first re:
cites an “information” limitation as
“information associated with the ong
or more toolbar-defining databases.
This is the only ‘“nformation” intro-
duced in the claim before recitatioy
of “the information associated with
the toolbar data.” And the “toolbal

data” of the claim is “stored in one d@

more toolbar defining databases.

Thus, the toolbar data and tH

] ] 1. A method for dynamically modifying a toolbar, the methd
whether the term “the information a$ comprising:

displaying the toolbar, at a useternet device, that includes
one or more toolbar buttons, the toolbar defineddbibar
data stored in one or more toolbar-defining databases, the
toolbar data comprising a plurality of toolbar button attril
utes associated with the one or more toolbar buttons of
toolbar, wherein at least one of the plurality of toolbar butt
attributes identifies a function to be performed by a speci
toolbar button upon actuation of the specific toolbar buttg
invoking, from the user Internet device without user interve
tion, communication dihformation associated with theone
or_more toolbar-defining databases to a server associateg
with a network address;
receiving, at the servethe information associated with the
one or more toolbar-defining databases;
determining, based othe information associated with the
one or moretoolbar-defining databases, that the user Inter-
net device should receive updated toolbar data;
receiving, at the user Interndgvice, the updated toolbar dat
in response to determining that the user Internet dev
should receive the updated toolbar data;
initiating, at the user Internet device and without user inter
tion, an operation to updatke toolbar data in accordancs
with the received updated toolbar data;
updating the toolbar data at the user Internet device base
the operation and in accordance with the updated tool
data, thereby updating the toolbar data, the updating cq
prising at least one member of a group comprising (a) 4
(b):
(a) updating the toolbar data to include at least one new|
tribute of the toolbar data to change the toolbar by add
a toolbar button to the toolbar; and
(b) updating the toolbar data to modify an attribute of at le
one of the one or more toolbar buttons of the toolbar; g

)-
the
bN
fic
n;
n-

ice

AC-

H on
bar
m_
\nd

at-
ng

Ast
nd

displaying at the user Internet device the toolbar as defined

by the updated toolbar data,
whereinthe information associated with the toolbar data in-
cludes at least one memberaaofroup comprising a revision
level, version, time, date, user ID, account owner ID, PA

ID, IP address, session keydlibhg data, name, address, act

count information, connection history, procedures ps
formed by a user, group ID,mail address, e-mail ID, e-
mail password, residential address, and phone number.

\P

hr-

toolbar-defining database are neces-

sarily associated one with the other by virtuéhef nature of a databage this context and based

30/32



on the evidence of record, it is reasonably certain that “the information associated with the toolbar
data” refers to the “informatioassociated with the one or mdaomlbar-defining databases.” De-
fendant has failed to prevClaim 1 is indefinite.

There is no ambiguity i

. . 9. A method for dynamically modifying a toolbar using a re-
Claim 9, reproduced here with em mote source access)i/ble throu{;h a n:zynN()glrk, wherein the E‘tgoolb ar is
displayable on a user Internet device and includes one or more
phasis by the Court. The preamble ¢ toolbar buttons that are defined toplbar data stored in one or
mor e toolbar-defining databases of the user Internet device, the
toolbar data includes a plurality of toolbar button attributes asso-
ciated with the one or more toolbar buttons of the toolbgar,
o wherein at least one of the plurality of toolbar button attributes
more toolbar-defining databases. identifies a function to be performed by a specific toolbar buttl
the method comprising:
This forms the antecedent basis ft  establishing a connection withuaer Internet device, the con
nection invoked by the user Internet device;
“ . receiving, at the remote souréeformation associated with
the toolbar data stored in one ¢ thetoolbar data stored in the one or more toolbar-defining
databases of the user Internet device;
more toolbar-defining database$  determining, based othe information associated with the
toolbar data stored in the one or more toolbar-defining da-
tabases of the user | nternet device, that the user Internet de-
vice should receive updated toolbar data; and
) ] ) sending, from the remote source via the network to the yser
mation associated with the toolba Internet device, the updated toolbar data to be stored in|the
one or more toolbar-defining databases of the user Intefnet
data stored in one or more toolbar-de device, wherein the toolbar of the user Internet device is cpn-
figured to receive the updated toolbar data, and to perfgrm
fining databases” term. Thus, it i¢ ggrﬁﬁﬁ;ﬁéo?a;h;;dm(gfs at least one member of a groyp
(a) updating the toolbar data to include at least one new| at-
clearly the “toolbar data” that i$ tribute of the toolbar data to change the toolbar by add{ng
a toolbar button to the toolbar; and
(b) updating the toolbar data to modify an attribute of at least
one of the one or more toolbar buttons of the toolbar,
whereinthe information associated with the toolbar data in-

cites “toolbar data stored in one ¢

found in each instar®e of an “infor-

=)

“stored in one or more toolbar-defir}:

ing databases.” Defendant has faile cludes at least one memberagroup comprising a revision
level, version, time, date, user ID, account owner 1D, PAP
to prove Claim 9 is indefinite. ID, IP address, session keyslig data, name, address, acr

count information, connection history, procedures per-
. formed by a user, group ID,mail address, e-mail ID, e-
Accordingly, the Court deter; mail password, residential address, and phone number.

mines that Defendant has failed tu

prove any claim is indefinite because of “the mfi@tion associated with the toolbar data” limita-

tion.
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V. CONCLUSION

The Court adopts the constructs above for the disputed terms of the ‘070 Patent. Fur-
thermore, the parties should ensure that all testynthat relates to the terms addressed in this
Order is constrained by the Coarreasoning. However, in thegsence of the jury the parties
should not expressly or implicithgfer to each other’s clainonstruction positions and should not
expressly refer to any portion ofistOrder that is not an actuadnstruction adopted by the Court.
The references to the claim ctnustion process should be limitéd informing the jury of the
constructions adopted by the Court.

SIGNED this 9th day of September, 2017.

%SQMJL_

ROY S. PAYNE
UNITED STATES MAGISTRATE JUDGE
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