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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
MARSHALL DIVISION

KAIST IP US LLC,
Plaintiff,
V. CIVIL ACTION NO. 2:16CV-01314-JRG

SAMSUNG ELECTRONICS CO., LTD.,
ETAL,,

w W W W W W W W W

Defendants.

MEMO RANDUM OPINION AND ORDER

Before the Court is DefendahtdMiotion to Stay Case Pendirfix ParteReexamination
(the*Motion to Stay). (Dkt. No. 651.) Having considered the Motion to Stay, the Court is of the
opinion that it should be and herebYDENIED.

Also before the Court are the following motions: (1) DefendaRtshewed Motion for
Judgment as a Matter of Lam dlon-Infringement and Invalidity (the “Liability JMOL"YDKkt.

No. 578) (2) Samsung Renewed Motion for Judgment as atiaof Lawfor Damags of No
More Than $6.2 Million (the “Damages JMOL") (Dkt. No. 577); (3) Samsung’s Resh&fation
for Judgment as a Matter of Law on Willfulness (the “Willfulness JIMOD}t( No. 580); (4)
Motion by KAIST IP US (“KAIST”) for Enhancenrg of Damages Due t/illful Infringement
(Dkt. No. 586) (the “Motion for Enhancement”); (5) Samsung’s Motion for New Trial and

Contingent Motion of GlobalFoundries and Qualcomm for New Trial (Dkt. No. &h@)“Motion

! Samsung Electronics Co., Ltd.; Samstuilgctronics America, Inc.” Samsung Semiconductor,
Inc.; Sansung Austin Semiconductor, LLC (collectively, “Samsung”); GlobalFoesdrc. and
GlobalFoundries U.S. Inc. (collectiyel“GlobalFoundies”); and Qualcomm Inc. (“Qualcomm?”)
(Samsung, GlobalFoundries, and Qualcomm collectively, the “Defendants”).
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for New Trial”). Having consideredhése motions, and foie reasons set forth herein, the Court
is of the opinion that Defendants’ LiabilitflDL, Samsung’'®©amages JMOLand Samsung’s
Willfulness JMOL should be and hereby &ENIED . The Court further concludes that KAI's
Motion for Enhancement should bed hereby iSGRANTED. Finally, the Court concludes that
Samsung’s Motion for New Trial should bad hereby iCONDITIONALLY DENIED subject

to a remittitur in the amourdf $203,003,416.

Finally, before the Court are (Iotion by KAIST for Entry of Final Judgment as the
Prevailing Party and Award of Costs an-Pand Postludgment Interest (Dkt. No. 587) (the
“Motion for Final Judgment’); and (2¥iotion by KAIST for Exceptional Case and Award of
Attorney Fees and Costs (Dkt. No. 585) (the “Motion for Faed Costs”) In light of the
foregoing, the Coul€ARRIE Sthe Motion for Final Judgmeand the Motion for Fees and Costs.

l. BACKGROUND
KAIST brought suit against Defendants alleging infringement of United StateatMNo.

6,885,055the “055 Patentbr the ‘Asserted Pateh} entitled “DoubleGate FINFET Rvice And
Fabricating Method Thereof.” (Dkt. No. 1 § 19g1g-Ho Lee is listed as the primary inventor of
the '055 Patent(Dkt. No. 11.) KAIST asserted that Defendants “commonly and/or jointly
manufature semiconductors and/or sell infringing application processor chips” thagenfrpon

the '055 Patent.Id. § 17.) A jury trial wa held beginning on June 11, 2018. (Dkt. No. 487.) At
trial, KAIST asserted infringement of Claims6l, 1113, and 1517 of the '055 Patent (the
“Asserted Clairs”). (Dkt. No. 429.)At the close of evidence, the parties moved for judgment as a
matter of lanunder Federal Rule of Civil Procedure 50(a) on the isstiggringement, invalidity,
willfulness, and damages, which were denied. (Dkt. No. 497 .June 152018, the jury returned

a verdict finding that Samsung, GlobalFoundries, and Qualcomm hadhéacged at least one

of the Asserted Claims; that none of the Asserted Claims were invalid; that Sasnsung’
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infringemen had been willful but GlobalFoundries and Qualcommfsngementhad not been
willful ; and that KAIST should be awardtgk following sums$400,000,000.00 from Samsung,
$0.00from GlobalFoundries, and $0.00 from Qualcomm. (Dkt. No. 499.) The award against
Samsung was designated as a lump sum and was founthipdel reasonable compensation for
Samsung’s infringementld;) These postrial mations followed.

On October 31, 2018, more than four months after the jury returned its verdict, Samsung
filed a request foex partereexamination at the 8. Patent and Tradeark Office (“PTQO’)
challenging the Ass&ed Claims of the '055Patent (Dkt. No. 6591 2.) The PTO granted the
request and, on reexamination, rejected the Assétains (Dkt. No. 6593 at 103.) This
rejection has not yet been made fibglthe PTOas KAIST has not yet exhausted its appedls o
this deterrmation. See659-1 {1 9-23) Until afinal determinations madethe Asserted Claims
remain part of auly issuedJnited State®atentSee35 U.S.C. § 307(a).

Il. DEFENDANTS’ MOTION TO STAY

As a threshold matter, the Court considers whether, as Beflants argue, a stay is
warranted in light of the PT® determinationon reexamination. (Dkt. No. 651.) The Court
determines that it is not.

In deciding whether to stay litigation pending reexamination, coartsider: {1) whether
the stay will unduly prejudice the nonmoving party; (2) whether the proceedings lhefaeutt
have reached an advanced stage, including whether discovery is complete dddte ti@s been
set; and (3) whether the stay will likely result in simplifying the case beferedbrt. Papst
Licensing GmbH & Co., KG. Apple, InG. No. 6:15cv-1095RWS 2018 WL 3656491, at *2
(E.D. Tex. Aug. 1, 2018)None of these factors militabe favor of a stay while severalearly

militate againsta stay.



As to the first factora stay would béighly prejudicial to KAIST and would present
Defendants witla clear tacticahdvantageThe Court notes the extreme dilatoriness delayof
Samsung’'sequest for rexamination. Samsungaiteduntil afterthe jury’s verdict in this case,
which found againdDefendants omll their invalidity aguments raised at trigandthenit ran to
the PTO withnewinvalidity arguments never raised before the juBedgDkt. No. 6592 at 12)

In doing so,Samsungnanipulated amdministrativeprocessdesgned to streamline siputes to
avoidthe need for a jury trialThere is little doubt this was dein order to gainnsteada second

bite at the applé. Sece MPEP § 2209 “(Parties are cautioned that the reexamination statute,
regulations, and published examining procedures do not countenacakesiolitigation tactics

in reexamination proceedings

While Samsung isvithin its statutory rights to avaitself of the administrative remedies
the Patent Act affordsuch should not be used fteet a collateral attackrothe verdict of a jury
empanelegursuant to the Seventh Amendment or the judgments of an Article 11l Gegin re
Swanson540 F.3d 1368, 1379 n.5 (Fed. Cir. 2008)]n attempt to reopen a final federaburt
judgmentof infringement onthe basis of a reexamination findingf invalidity might raise
constitutional problemd. If a final judgment in this s is entered, as KAIST has requested
(Dkt. No. 587),KAIST’s 1ight to enforcethat judgment will stand gardless of anyubsequent

determinationsegardinghe underlyig patentSeeMoffitt v. Garr, 66 U.S. 273, 283 (1861) (Title

2 Having been dead repeated attgnis to institute inter partes review of the Asserted Patent,
Samsung reexamination requeit morelikely akin to a least afourth bite at theapple.See
Decision,Samsung Elecs. Cu. KAIST IP US LLCIPR201701046 Paper 12 (P.T.A.B. Oct. 2,
2017) (eknying institution)Decision,Samsung Elecs. Co. v. KAIST IP US |LIRR2017-0104,7
Paper 13 (P.T.A.B. Oct. 2, 201(denying institutiort)Decision,Samsung Elecs. Co. KAIST IP
US LLG IPR20B-00266 Paper 9 (P.T.A.B. May 29, 2018) (denying institajjoDecision,
Samsung Elecs. Co. KAIST IP US LLCIPR20B-00267 Paper 9 (P.T.A.B. May 29, 2018)
(denying institution).



to money judgmentfor patent infingement‘does not depend upon the patent, but uponthe
judgment of the coufl.. By contrast, if this case is stayed and no final judgment issues, the
issuance of a final reexamination certificateuhtbeffect the destration of this lawsuif See
Fresenius USAInc. v. Baxteint’l, Inc., 721 F.3d 1330, 1339 (Fed. Cir. 2018)e also idat 1351

n.2 (Newman, J. dissentingd)o stay the case at this stageuld reward Samsuhgdilatory tactics
while substantially prejudicing KAISE rightto rely on a jury verdicthat it spentsignificant
hours and resources to secure. This factor weighs strongly against a stay.

As to thesecondfactor, to say that the poeedings before the court have reached an
advancd stage would be an understatemBigcovery is complete, a trial date has bset) a trial
has occurred, and the jury and the Court have both issued their determinatioenents of this
case.This factor weighs strongly against a stay.

As to thethird factor, simplification of the casgif any, would be negligile, if not
microscopic The jury has already renderiesl verdict inthis casgDkt. No. 499 and the Court
has already issued its findings of fact and conclusions ofrégardingDefendants equitable
defensegDkt. No. 569) All that remains is for the Court to rule ¢ime partiesposttrial motions
which the Court does toddyThus, any simplification of the issuesuldonly bede minimis This
factor is at best neutral.

Having found no factors weighing in favor ofstayand findinga majority of thefactors

weighingagainstsuch a stay, the Couteterminesand findsthat a stay of this case favor of

3 Fresnius explains that“Congress expected reexamination to take plemecurrent with
litigation.” 721 F.3d at 1339emphasis addg¢dSamsungs request for reexamation was not
concurrent with thiditigation buttook place several months after a trial on the merits was held
and the jury returned its verdict.

4 The Court herein deni&amsung Motion for New Trial condionedup aremittitur by KAIST.
The Court will not speculate on what decision KAIST will makéhiat regard.



Samsung dilatory reexamination requestould be not only inappropriate bu unfair.
Consequetly, the Court denie®efendants’ Motion to Stayand will proceed to consider the
parties post4rial motions.

1. DEFENDANTS’ MOTIONS RELATED TO LIABILITY AND WILLFULNESS
Having considered Defendahtsiability JMOL and Samsung'®Villfulness JMOL, the

Court finds that substantial evidence exists to support the jury’s verdict on gaeh is

A. Legal Standard

“Judgment as a matter of law is proper when ‘a reasonable jury would not regadiya |
sufficient evidentiaryasis to find for the party on that issuétiraham v. Alpha Chi Omeg@08
F.3d 614, 620 (5th Cir. 2013) (quoting Fed. R. Civ. P. 50(a)). Thenmawuing party must identify
“substantial evidence” to support its positiom&IP, Inc. v. AT&T Corp. 527 F.Supp. 2d 561,
569 (E.D. Tex. 2007). “Substaalt evidence is more than a mere scintilla. It means such relevant
evidence as a reasonable mind might accept as adequate to support a conElugitin.& Co.

v. Aradigm Corp.376 F.3d 1352, 1363 (Fed.rC2004).

“The Fifth Circuit views all evidence in a light most favorable to the verdictveitid
reverse a jury’s verdict only if the evidence points so overwhelmingly in favor gbantye that
reasonable jurors could notiae at any contrary conclusionCore Wireless Licensing S.A.R.L.
v. LG Elecs., In¢.880 F.3d 1356, 1361 (Fed. Cir. 2018) (citBegby Elevator Co. v. Schindler
Elevator Corp, 609 F.3d768, 773 (5th Cir. 2010)). A courtust ‘resolve all conflicting eddence
in favor of [the verdici and refrain from weighing the evidence oraking credibility
determinations Gomez v. St. Jude Med. Daig Div. 42 F.3d 919, 937-38 (5th Cir. 2006).

B. Infringement

In their Liability JIMOL, Defendants assert that Pldinfailed to establish that several

limitations of the Asserted Claims wareet in the accused products: (1) a “gate which is formed



on said . . . second oxide layer”; (2) asfioxide layer”; (3) a “first oxide layer . . . with a thickness
greater or egalto that of the gate oxide”; and (4 Fin active region which is a washape single
crystalline silicon.”(Dkt. No. 578 at 1.) These limitations appear in Claims 1 and 13 of the '055
Patent from which the remaining Asserted Claims depend:-qQ@iXat12:2-27; 13:46-14:22.)
Defendants further assert that there is no evidence of direct infringemetefeyndant
GlobalFoundries InqDkt. No. 578 at 1.)

1. “gate which is formed on said . . . second oxide layer”

Defendants assert that the “undisputed evidedeblishes . . . as a matter of law” that the
limitation “a gate which igormed on said . . . second oxide layer” is not met. (Dkt. No. 578 at 5.)
The parties did not request, and the Court did not provide, a construction of the phrase “formed
on.” (SeeDkt. No. 179 (construing disputed claim#gcordingly,the jury was instructed to apply
its plain and ordinary meaning. (Dkt. No. 498 at 43:15-17.)

Defendants argue that K8T’s expert, DrKelin Kuhn, identified the “second oxide layer”
as a “silicon dioxidelayer formed on either side of the fin in the accused products. (Dkt.990. 4
at 9:110:7.) However, it is undisputed that in the accused product the “gate” is alwagsl fonm
a hafnium layer that itself is formexhthe silicon dioxide layer; the gate istiormed directly on
the silicon dioxide layet. (Dkt. No. 491 at 59:2361:10.) Defendants argue that sindeis
undisputed that the “gate” is formed on the hafnium layer instetdttedsecond oxide layer,” a
finding of infringement is precluded as a matter of law. (Dkt. No. 578 at 7.)

KAIST responds thabefendants’ argument requires construing the term “formed on” to

mean “formedlirectlyon.” (Dkt. No. 592 at 3 (emphasisoriginal).) However, Dr. Kuhn testified

5 The parties and their witnesses at timesrraf“silicon dioxide’ as*SiO2” Similarly, the parties
and their witnesses aimesrefer to“hafnium” as“hafnium oxide; “ HfO,” * high-k,” or a“high-k
dielectric”



that “there’s nothing in the claims that says that thieig directly on an B2 layer” (Dkt. No.
490 at 23:45.) Moreover, Defendants’ expert, Dr. Vivek Subramanian, testified that he did not
dispute in his expert report that this element was met. (496 at 81:21-82:6.)

The Court agrees with KAIST that Defendants argumeieictefely asks the Court to
construe “formed on” as “fned directly on.” “In the absence of such a construction, however,
the jury was free to rely on the plain and ordinary meaning of the termePRIus, Inc. v. Lawson
Software, InG.700 F.3d 509520 (Fed. Cir. 2012)%[L]itigants waive their right tgoresent new
claim construction disputes if they are raised for the first time after t@akdis Corp. v. Bosin
Sci. Corp, 561 F.3d 1319, 1331 (Fed. Cir. 2009) (citations, quotations omiftbd)jury heard
testimony that the claims do not require tiate to be formed directly on the second oxide layer
and was entitled to credit this testimony.

Moreover, thasomething may be considered to be “on” something els if there is an
intervening aya, is consistent with the plain and ordinary mearohthe term(SeeDkt. No. 498
at 33:18-22 (instructing jurors that they “are permitted to draw such reasonable inferencas
[they] feel are justified in the light of common experienceé”pj example,the court observes that
one might properly describe paint as being“pat a wall evenif there is an intervening layer of
primer or describe a table as “on” the floor even if it is on a rug that itself is ioaherhe Court
finds that there was substantial evideriom which the jury could conclude that the accused
products contain a “gate which is formed on said . . . second oxide layer.”

2. “first oxide layer”

Defendants argue that the accused products do not have a layer that meets @htioadim
of the “first oxide layer,” but instead, KAISTdentified the comlnation ofthe slicon dioxide
layer and the hafnium layer as the “first oxide layeGegDkt. No. 490 at 21:222:4.)It is
undisputed that the silicon dioxide layer and hafnium layer are two ehtfixyers formed by
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separate processes at separatediand having sepate propertiesSgeDkt. No. 497 at 199: 17
200:5.)However, according to Defendantshé recited ‘first oxide layer’ cannot be made up of
two separate layers formed at differentds as only one can be ‘first.” (Dkt. No. 578 at 9he
express requements of the “first oxide layer” cannot be met by either the silicon dideyee or
hafnium layer alone, and therefore, according to Defendants, no reasonable jury cettdihdv
that this limitation was mefld. at 9-10.)

KAIST regponds that thisrgument “is a surreptitious request for claim construction after
trial.” (Dkt. No. 592 at 7.) KAIST argues that the “overwhelming weight of evidestablished
that” the silicon dioxileand hafnium together constituted a “first oxide tay@d.; see, &., Dkt.

No. 490 at 15:3-9, 21:25-22:2; Dkt. No. 497 85:25-86:14.)

The Court agrees that Defendants argument again $eesbtain a favorableclaim
construction after trial and that such ha®rbevaived.Cordis 561 F.3dat 1331. Moreover,
Defendats offer no explaationto the Court as twhy the term “first’must beused in a temporal
sense, precluding two layers formed at separate times from being gieoXiide layer,” rather
than, for example, a means of diffietiatingit from the “second oxide layerThe Court inds
substantial evidendeom the recordhat the jury was free to credit showing thatslieon dioxide
and hafnium layers together meet the limitation of a “first oxide layer.”

3. “a first oxide layer . . . with a thickness greater or equal to that of
the gate oxide”

Defendants argue that this limitation is not met because KAIST relied on a thabtlyeh
first oxide layer (at the top of the fin) and the gate oxide (on the sides of the fenJowasidered
equalwith marufacturing variation” (Dkt. No. 578 at 11 (empls&sin original) (quoting Dkt. No.
490 at 18:2%19:2).) This theory, Defendants assert, “fails as a matter of law, botliylitnd

under the doctrine of equivalentsld)



a. There is substantialevidenceof literal infringement

Defendants argue thahis theory fails as a matter of literal infringement for several
reasons. Firsthe term“greater or equal to” is a “mathematically precise, numerical boundary”
that uses no words of approximation to adg fexibility. (Id. at 12.)Second, thé&ederal @Gcuit
has already rejected the theory that manufacturing tolerances can be reammterahs. Id. at
13 (citingSenmed, Inc. v. Richawllan Med. Indus., In¢888 F.2d 815, 820 n.10 (Fed. Cir. 1989);
Middleton, Inc. v. 3M311 F.3d 1384, 1389 (Fed. Cir. 2002)).) Third, Defendants argue that, “Dr.
Kuhn did not demonstratbatanyaccused product, much ledsof them satisfied this limitation”
because she did not establish that the products sheimbasre “representative of all accused
products’ (1d.)

The Court finds these arguments unpersuasive. First, the Court does not find that the terms

of the Asserted Claims must necessarily be interpreted with mathematmalqurdRather, “the
ordinaryand customary meaning of a claim termithe mening that the term would have to a
personal of ordinary skill in the art in question at the time of the inventnillips v. AHW Corp.
415 F.3d 1303, 1313 (Fed. Cir. 2005). There is ample evidence necthrel that a person of
ordinary skill in the art would have understood the term “equal’ to include some ntannf;c
variation.Defendants seek to elevdtequal to mean“exactly equédl without any support in the
evidence for such aaostruction®

Dr. Subramaniamdmittedthat “when a person of ordinary skill in the art is reading the

'055 patent and reading the claihatsays equal thickness on the uppefaae andhe sidewalls,

% Extending defendants argument to its logical conclusion, they would say thabagiessdinary
skill in the art would not consider 0000000001 nnto be “equal to 1.0000000002nm.
Defendants offer no evidence that such unerring precisiogcisssary in the relevant art such that
the claims should be understood this way. In angnt, Defendants seak effect a poswverdict
claim construction.
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that person is reading the patent with the understanding of manufacturing tolerddket96

at 99:26-100:1.)Dr. Kuhn testified that “you’re going to see some level of manufacturingticari
even in an extremely healthy uniform procé¢bkt. No. 491 at 102:1413.) The jury was entitled

to take this testimony into account in determining whether this limitation was met undeinits pla
and ordinary meaning as understood by a person of skill in the art.

Second, the Court disagreesittthe Federal Circuit has foreclosed any consideration of
manufacturing tolerances in interpreting patent claims. To the contrdrgsasiderations would
be entirely appropriate if there is evidence that a person of oydskii in the art would
undestand the claims terms with these variations in mind. The Federal Circuit’'s decisions in
Senmedand Middleton do not compel an opposite resulthe Senmeccourt did not find that
manufacturing tolerances were never relevant but found that they werefiroéstiiin that case
to overcome prosecution history estop@@e888 F.2d at 820 & n.10. There is no similar
prosecution history estoppel in this case.

In Middleton the Federal Circuit criticized the patentee’s reliance opoatissuance
supply contract shwing mangacturing tolerances as evidence of a patdsiinm term The Federal
Circuit male the unremarkable observation thati§tjneaning of a patent term. is not subjet
to revision or alteration byubsequentontract between the patentee andiigpliers. 311 F.3d
at 1389 (emphasis addedWhat theMiddleton court did not do, however,was tohold that
manufacturing tolerances are never relevant. To the contrary, if such evidepptes some
insight into the understanding of skilled artisatsthe time of inventignit may have some
relevance to claim constructidnid. (emphasis addedjlere, KAIST has not attempted to revise
the meaning of a claim term with a subsequent contract or ptstrhocevidence. Rather

KAIST’s experts—and Defendantsxperts—testified that a person of ordinary skill iretlt at
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the timewould have read the patent with manufacturing tolerances in (3ed, e.gDkt. 496 at
99:20-100:1.Yhe Court views this antirely in keeping wittPhillips and notafoul of the Fedeta
Circuit's admonition irMiddleton

Finally, the Courtfinds that Dr. Kuhn provided substantial evidence that the accused
products satisfied this limitation. As an initial matter, the Court agrees with KANGT
Defendants’ criticism of the products IKuhn claimed were representative in her analysis is
esserntlly a latebreaking, and thus waiveDaubertchallenge. (Dkt. No. 592 at 9 (citingrsata
Software, Inc. v. SAP America, In€17 F.3d 1255, 1264 (Fed. Cir. 20LBY hereliability of Dr.
Kuhn’s analysis goes to the admissibility of Dr. Kighopinion, not its sufficiency once offered.
SeeStevenson v. E.I. DuPont De Nema&ir€o., 327 F.3d 400, 407 (5th Cir. 2003).

Dr. Kuhn testified that she “analyzed transistors incorporating the Defahdbht
nanometer bulk FINFET technology” and that this analysis was “representative tbk all4
nanometer LPE/LPP devices, chips, and products.” (Dkt. NeadB28-12, 73:2%124.) Dr. Kuhn
testified that on average, “for the logic transistors, fortedl daa | had, was an upper surface
measurement of 2.78 nanomstand a sidevall measurement of 2.65 nanometers,” and for the
I/O devices, “the upper surfaagan this one is 5.13, and the siells are 5.12, which is
astonishingly closé (Dkt. No. 497at 171:18-23, 172:9-1p Defendants’ own expert, Dr. Bob
Wallace, admittethat “averaging would be appropriate” to measure “the thickness numbees at t
top and sides of the Fin.” (Dkt. No. 494 at 188:1-5.)

Further, Defendants’ own internal documents ganfhatthe thickness was “equal on all
sides.” (Dkt. No. 490 at 16:24; PX0853 at 51.) Heedon Jeong, a senior engineer at Samsung,
likewise testified thatite thicknesses on all three sides of the Fin “are equivalent” and that “[t]here

is no differenceon the cate oxide on the sides and the gate oxide on the top of the fin.” (Dkt. No.
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493 at 47:1620, 49:26-24.) Thus, there was substantial jury to concludettie“first oxide layet
had“a thickness greater or equal to that of the gate oxmdie acusedproducts, andherefore
that this limitation was met.

b. There is substantial evidence of infringement by equivalents

Even if this limitation were not literally met in the accused products, the jury had
substantial evidence from which to find infringement urnledoctrine ofequivalents. Defendants
argue that Dr. Kuhn’s doctrine of equivaleatglysis is insubstantiblecause itdoes not focus
on the differences in thihicknessesequired by the claims.” (Dkt. No. 602 at 6 (emphasis
original).) This argumehis unpersuasive for two reasons. First, it is factually wrong. Dr. Kuhn
testified that “under thdoctrine ofequivalents, the differences in the oxide lafrecknessesre
insubstantial.” (Dkt. No. 490 at 20:226 (emphasis addegd)Second it is legally inapposite.
“Under the doctrine of equivalents, a product or process that does not literallgendripatent
claim may neveheless be held to infringef it performs substantially the same function in
substantially the same way to abtéhe same result.’Duncan Parking Techs., Inc. v. IPS Grps.,
Inc., 914 F.3d 1347, 1362 (Fed. Cir. 2019) (quotigver Tank & Mfg. Co. v. Linde Air Prods.
Co, 339 U.S. 605, 608 (1950)). The test does not require an analysis of whether the relative
dimensions are insubstantial. Duhn provided competent testimony under the appropriate
standard for theattrine ofequivalents. (Dkt. No. 490 at 20:17-25.)

Next, relying orLear Siegler, Inc. v. Sealy Mattress (Ioefendants argue that Dr. Kuhn'’s
doctrine of equivalents analysis f$egally insufficient because it relies on the exact same
‘manufacturing tolerances’ she used for literal infringement.” (Dkt. No. 518 &titing 873 F.2d
1442, 1425 (Fed. Cir. 1989)).) Howeveear does not stand for the proposition that a patentee
canna rely on the same theories for both literal infringement and the doctrine of equaviagsnt
merely requires “testimony explicitly comparing the claimed and accuseded as to all three
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elements of equivalents” outdd in Graver Tank 873 F.2d atl426 Dr. Kuhn provided such
testimony. (Dkt. No. 490 at 20:17-25.)

Finally, Defendants argue that KAIST’s equivaketheory results in claim vitiation
because it equates “greater than or equal to” with its polar oppdegs than.” (Dkt. No. 578 at
16 (dting Moore U.S.A., Inc. v. Standard Reg. C229 F.3d 1091, 1106 (Fed. Cir. 200D)
However this is not the cas®ather, KAIST argues that manufacturing vaadas result in points
of inequalitybecause the layer is “bumpy at the atomic level.” (Dkt. No. 592 at 15 (citingNakt
490 at 17:519:20).)Claim vitiation applies wher&one of skill in the art would understand that
the literal and substitute limitatis are not interchangeableBrilliant Instruments, Inc. v.
GuideTech, LLC707 F.3d 1342, 1347 (Fed. Cir. 201Bgfendants’ own expert admitted that a
person of ordinary skill in the art would read the claim langwatiemanufacturing tolerances in
mind. (Dkt. No. 496 at 99:20-100:1.) Thus, the it would not be clear to a person of skill in the art
that “greater thn or equal to” forecloses layers that are substantially equal witmuofaturing
tolerances.

4, “a Fin active region which is a wallshape simgle crystalline silicor?

Defendand ague that that the accused products do not meet the$hale” Fin limitabn
of the claims because “the irrefutable evidence shows that the accused fin is pstrapeth”
which “is critical because, unlike a wall, a parabola has no clear demasdataveen its sides
and uppessurface.”(Dkt. No. 578 at 17.)t is ironic that Defendants argue theareno clear
demarcations between the sides and top of the Fins of the accused pirodustisatelyafter
devoting seven pages thfeir motion to arguing that the thickneskthe first oxide layeon the
upper surfacef the Finis not greater than or equal to thateoxide layer of thesidesof the Fin
seeminglyhaving no problendistinguishing thaipper surface from the sidgSeeDkt. No. 578
at 10-16.)Defendant’s witnesses Dr. Wallace and Mr. Jeong had no issue distinguishipgéine
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surfaceand sides of the Fins either. (DKo. 494 at 194:1314; Dkt. No. 493 at 49:50:12.) Dr.
Kuhn explained that Efendants’ devices have a Fin activeisaghat is wallshape and single
crystal. (Dkt. No. 489 at 76:98:9.) This is substantial evidenicethe recordrom which the jury
could concludettatthis limitation is met.

5. Infringement by GlobalFoundries, Inc.

Defendant'shallenge the jury’s finding of infrirgnent by GlobalFoundries, Inc. (“GFI”)
Defendants do not dispute the finding of infringement as to GlobalFoundries U.S. In&J$®F
but disputesuchfinding as to GFl, as distinct from GF U&) the grounds thahe undisputed
evidence showed “that GHs a holding company with no operatiensicluding no sales,
manufacturing, or other ordinary business activities.” (Dkt. No. 578, @itir®y Dkt. No. 493 at
61:1245, 72:274:16; Dkt. No. 494 at 50:134, 75:1720).) The jury returned a verdict fingjn
the “GlobalFoundries Defendants” liable for infringement but also finding suchgefment was
not willful and awarding $0.00 in damesgfor such infringement. (Dkt. No. 499.) The verdict
defined the “GlobalFoundries Defendants” as “GlobalFoundries, Inc., and Ghobalffres U.S.
Inc., collectively.”(Id. at 1.)

The Court notes witlsome level ofrustration—as it did when Defendantsbjected to
collective refeene to “GlobalFoundriestor thefirst time after the close of all evideneéthat
beginning with its prelinmary jury instruction, the Court has indicated throughout the trial that the
Defendants would be identified and referred tottwat basis” (Dkt. No. 498 at 8:69.) Indeed,
from the time they first introduced themselves tovteire panel, counsel for Bendants referred
to GFl and GF US collectively as “GlobalFoundries.” (Dkt. No. 48¥1:14-16, 61:1316 (“l am
proud to be here . . . today remeing the Defendants, Samsung, Qualcomm, and
GlobalFoundries. Earlier you met representatives . . . ofhite® Defendants.”).) Immediately
after being sworn in, the Court instructed the jury members, without objectiorithitraighout
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the course of thdrial you may hear [GFI and GF US] referred to collectively as either
GlobalFaundries or as the GlobalFoundries Defendants.” (Dkt. No. 488 atlld.)®efendants

sat on their hands and never objected to this approach until all the evidence had been presented to
the jury. In factfrom their opening statement onward, Defend#msselves regatly referred

to “GlobalFoundries’asif it was a single defendantid( at 64:12 (“GlobalFoundries is another
Defendant involved here.”).)

Thus, it was amply clear to the jury thateehces to “GlobalFoundries” throughout the
trial would refer toboth GFI and GF US. On that basis, the jwas free to credit evidence and
testimony that “GlobalFoundries” infringed the Asserted Claimsluding the opinions of Dr.
Kuhn, as being equall applicable to both GFI and GF USSde e.g, Dkt. No. 489 at 72:83,
73:25¢et seq). Indeed, in their cresexamination of Dr. Kuhn, Defendant’'s made no attempt to
distinguish GFI from GF US. (Dkt. No. 491 at 94:29 (“Q. And you were asked to do an
infringement analysis . . . of GlobalFoundries’s products, right? A. Yes, sir.”).)

The Court acknowledges th&estimony was adduced at trial indiogt that GFI is a
holding company without operation$Sge, e.qg.Dkt. No. 494 at 50:1314.) However, the Rie
50(b) motionstandards not whether there was substantial evidence to support a finding contrary
to the jury’s verdict. Nor is the standard whether the Court sitting in place of yhequid have
found the contrary evidenadequatdo outweigh the evidenceugporting the jury’s verdict.
Rather, the Courhust determine whether there is substantial evidence to support the jury’s verdict

as those citizens returned Tthe jury, being free to credit testimony about “GlobalFoundries” as
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equally applicable to GFIl and GF US, had substantidieswe from which to make a finding that
GFl infringed the Asserted Clainis.

C. Invalidity

Defendants assert thadgment as a matter of law “of invalidity is appropriate, as there is
clear and convincing evidence that [the Asserted Claims] are invalid 3de$.C. 8§ 102, 103.”
(Dkt. No. 578 at 21.)

As an initial matter,ite Courtnotes that Defendants argumiehat”Plaintiff conceded
that certain limitations armet in the prior art is unsupported in the record and misstaoels
Defendants burden under Rule 50(b)k{{DNo. 578at 22.)KAIST did not stipulate that any
limitations were met in the prior art was therefore Defendants burden to prove by clear and
convincing evidence thatll limitations were met in the prior art, and it isitheurden now to
demonstree evidence thdtpoints so overwhelmingly in favor of one party that reasonable jurors
coud not arive at any contrary conclusionCore Wireless 880 F.3dat 1361 Having failed to
point to any evidence to support suchoadusion as to several limitahs, the Court finds that
Defendants have failed to mekeir burden.

The Courtfurtherfinds that substanti@videnceexistsin the recordrom which tre jury
could have concluded that the limitations Defendawtsially didchallenge arenot met inthe

asserted prior art.

" The Court observes that this issue has all the earmarks of the kind of challesdjéoraise first
time after a trial is complete and the appellate lawyers comb the record after thevyreas have
left the field. Whether or not such is the caseh&il is itself largely responsible fanyproblem
about which it now complains. HeK@Fl sat silentf when the Court indicated these entities would
be referred to collectively, and furth&FI regularly treated them as®and the same throughout
thetrial.
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1. Limitations appearing in bothindependentClaims 1 and 13

Defendants argue that Claims4lard 16-17 are invalid in view of U.S. Patent No.
5,844,278 (Mizuno (USY)).® Specifically, Defendants argue that four limitations that KAIST
contendedvere not met bMizuno (US)re in fact metThe Court notes that, though Defants
characterize fls argument as directed only to certain Asserted Claithany of these four
limitations are not met bylizuno (US) such evidence would support a fimglof noinvalidity as
to independenClaim 1 andall of its dependent claims, i.e., Claims6]1 1312, and 5-17 It
would also support a finding of novialidity as toindependenClaim 13, which likewisecontains
each of these four limitations.

a. “a bulk silicon substrate”

Defendants argue that, on ssexamination, Dr. Kuhn conceded thdizuno (US) does
disclose a bulk silicon substrate. (Dkt. No. 578 at 22 (citing Dkt. No. 497 at-218%5:Dkt. No.
491 at 41:36, 42:12-14; PX1290 at 9:34, Fig. 8A)) KAIST responds thddr. Kuhn did no such
thing. According to KAIST, Dr. Kuhn explained th&dizuno (US)was asilicon-on-insulator
(“SOI"”) design and did not disclose a bulk silicon substi@&t. No. 592at 20(citing Dkt. No.

497 at 124:415, 129:16130:12).)Dr. Kuhn agreed on crogxamination tht Figure 8A of

8 The Court distinguishes this referencenfrdapanese Publishétent ApplicationNo. 1996-
139325(“Mizuno (JPY), which was not asserted by Defendants in this case and was asserted for
the first time beforeghe PTOafter the jury’s verdict in this casas part of Samsuig request for
ex parte reexamination (SeeDkt. No. 6512 at 3 6591  2) Indeed, Samsung specifically
distinguishedMizuno (JP)from Mizuno (US)n its request foex partereexamination. (Dkt. No.
659-2 at 12 (stating thatMizuno (US)“is not part of any invalidity ground raised in this
reexaminabn requst’).) The Court findsthat consideration ofMizuno (JP) would be
inappropriate on this record. Likewise, any attempt to overturn the junggy,eoy this or another
court, on such a basis would be inappropri&eeMoffitt, 66 U.S.at 283 (Title to money
judgmentdor patent infringement‘does not depend upon the patent, but uparthe judgment
of the court.”) In re Swanson540 F.3dat 1379 n.5 ([A]n attempt to reopen a final fede@urt
judgmentof infringement onthe basis of a reexamination finding of invalidityight raise
constitutional problems)”

18



Mizuno (US)shows “a protrusion extending up from its bulk substraté,{(¢iting Dkt. No. 497
at 186:4-16)), but on redirect she clarified that the projection is connected to an SO#®,inot
a bulk subsate (d. (citing Dkt. No. 497 at 195:8-18)).

The Court agrees that Dr. Kuhn clarified her testimony and reaffirmed henabrig
testimony thaMizuno (US)oes not disclose a bulk silicon substrate. This is substantial evidence
from which the jury couldonclude that Claim 1 and its dependents were not anticipatdzbgo
(US)

b. “a sourcédrain region which is formed on both sides of the

Fin active region except where said gate overlaps with the
Fin active region’

Defendants nexargue thatMizuno (US)in fact discloses &sourcédrain regionwhich is
formed . . except where said gateenaps with thd=in active regiori. Defendantsacknowledge
thatDr. Kuhntestified thatMizuno (US)does ot disclose suclbut that“the sourcelran would
be diffusing under the gate(Dkt. No. 578 at 22 ¢iting Dkt. No. 497 at 132:25134:20).)
HoweverDefendants contend thieAIST offered no evidence of sutiut that the evidence shows
the opposite, citing onliizuno (US)itself and its own xpets interpretation othe reference.
(Id. at 23 (citing PX1380 Fig. 8A; Dkt. No. 496 at 55:246:15; Dkt. M. 497 at 34:835:2.)
Indeed Defendantsonsistenthargue that Dr. Kuhncontendedhat a limitation is not metas if
Dr. Kuhn’s testimony ignere attorey argument and not compet evidence(See, e.q.Dkt. No.
578 at 22.pr. Kuhn'stestimony that a limitation is notet is evidence thahe jury was entitled
to credit over Defendaritexperts’testimony to the cordry.

Defendand do not explain why Dr. Kuhnnterpreting Mizuno {US) one way is not
substantialevidencebut its own expertsnterpretingthe reference another way substantial

evidence. The jury asfree to credit whichever experts and tliegtimony itfoundto becredible.
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There is substantial evidengethe recordrom which the jury could have concluded that this
limitation is not met ifMizuno (US)

C. “a Fin active region whichis a wall-shap€’

KAIST’s expert, Dr. KuhnppnedthatMizuno (US)Xoes not disclose“avall-shape”Fin
activeregion because there is avidenceMizuno (USusesthe Finshape and gates to create the
fully depleted Fin active regiofDkt. No. 497 at 1B:1-132:24.Pefendants argue that this theory
fails because Dr. Kuhrooceded thdull depletionis not a regirement of théwall-shapé term.
(Dkt. No. 578 (citing Dkt. No. 49@t 186:1%24).)KAIST responds that Dr. Kuhn admitted gnl
that the Courhasnot construedwall-shape’to require full deption but also explained thébe
term has a pla meaning ta person of ordinary skill in the art. (DNo. 592 at 21(citing Dkt.
No. 497 at 131:2132:24)) While Dr. Kuhn testifies that thavall-shapé term is met because
there is full depdtion, she does ngin fact, everlink full depletion to the tem “wall-shape”or
explainwhy a person of ordinary skill in the art would understamdll-shape” torequire full
depletion. SeeDkt. No. 497 8131:1-132:24.)

However, it was not KAIS™S burden to establish that thignitation is not metin Mizuno
(US) Rather,it was Defendantsburden at tria-and their burden on thisiotion—to identify
evidence establishing that this limitatidras beenmet by clear and @nvincing esidence
Defendants have not pointed tny such evidence, let alonevidence that“points so
ovewhelmingly in favor of one party that reasonable jurors could not arrive at@mtyary
conclusion.”Core Wireless880 F.3dat 1361 Defendant havéailed to meet their burden of

establishing that this limitation was met.
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d. “a contactregion and ametal layer whichare formed at said
source/drain and gate contact region”

Defendants concee hatDr. Kuhn testifiedhatMizuno (US)'does not disclose thenetal
layer which iformed at said source/drain and gate contact reg®Mizunos ‘aluminum wiring
is not one othe source/draiwith a gate, but is‘sitting up further” (Dkt. No. 578 a3 (quoting
Dkt. No. 497 at134:21-136:16). However, Defendants argue thaflizuno (US)“expressly
discloses otherwise citing the reference itslf and their experts testimony tlat it disdoses
“aluminumwiring” used as “metal wiring layer’ (Id.; Dkt. No. 497 at 35:2536:17.)Dr. Kuhn
explained why, in hespinion,a person of ordinary skill in the art would not interpret tefsrence
to “aluminumwiring” as meeting th&contact region and metal layér limitation:

[A]luminumis a material that difises like made in a semiconductor device. And

device engineers do not put aluminum anywhees aa active gat&oaluminum

wiring is certainlyused, but is always used awdyom thegate. Ina process with

a metal contact, the usual materiall\eg uingsten or a refractory material. So this
aluminum wiring is not one of the source/drain witljade.

(Dkt. No. 497 at 183:14-136:13.) The jury was free to credit this testimony over that of
Defendants’experts and it—without more—eonstitutesubstantial evidence from which theyju
could have concluded thttis limitation is not mein Mizuno (US)

2. Additional Limitations

As noted hove, Defendants failure to meet their burden to show #aath of the four
limitations discussed above are met, as well as their fail@stdbli the limitations of Claims 1
and 13—whichthey do not even raise in their motieiare each an independently sufficient reason
to uphold the jurys verdict oninvalidity as to all of the Asserte@laims Nonethelessfor
compktenessthe Court considers Defendangsgumens as to the additional limitations of Giai
13 and the dependent Asserted Clainftet@ione, however, the Court finds that Defendants have

failed to meet their burdeas to thesémitations as well.
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a. Claims 5 and 6

Defendants argue th#tte additional limitations of Claims &d 6 are indisputablyet
under the Cour$ claim construction. Defendants argue thater the Cours construction,
reducing‘the parasitic capacitancetiween the gate and the bulk substtae,requred by Claim
5, “is satisfied by a second oxidatitayer thickness between 20 nm and 800’ (iDkt. No. 578
at 23-24 (citing Dkt. No. 179 aB2).) Similarly, Defendants argue that the Court constrtibd
contactresistance is reducgdas required by Claim 6, to be nieterely by selecting the contact
size to be greater than the fin widthid.(at 23 €iting Dkt. No. 179 at 35—-36) pefendants argue
that, because it is undisputed ti\izuno (US)disclosesboth of these structural elementsa
“second oxidation lar” between 20 nm and 800 ras well as @ortact size greater than tfia
width—that these limitations are met Mizuno (US) (Id. at 23-24.)

KAIST responds that the Court’s construction is not an explanation of how the bmstati
are met, but an explanation of why thmitations ae rot indefinite in light of the teachings of the
Asserted PatentDkt. No. 592 at 22.JThougha limitation is not indefinite because tpatent
explains the step®quired to meet it, it does not follow that any referencelaisg these steps
alsodisdoses the limitationThe Cout agrees that whout the teachings of the Assertealtent, it
would not be clear how to satisfy these limitationd.;(see alsdkt. No. 179 at 32, 35-36

Dr. Kuhn explained whylizuno (US)ailed to meet these litations. (Dkt. No. 497 at
138:6-139:11.) The jury was free to believe her testimony owvefe@dants’experts’contrary
testimony.

b. Claim 13

In its argument with regarn the additionalimitation of Claim 13,"enlarging thewvidth
of said Fin active regiowithin the oxidation layer as it approaches the bulk subst2aefendants

again note Dr. Kuhis testimony that thismitation is not meby Mizuno (US)but then argue that
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it is “indisputably” the oppotge, citing their own expets testmony andMizurno (US)itself. (Dkt.
No. 578 at 24 (citing Dkt. No. 497 3574, 140:22141:21; Dkt. No496 at 67:1869:6; PX290,
fig. 18.)

The fact that Dr. Khn disputed that thimitation was met means it is ntindisputably
show[n].” (Id.) Dr. Kuhn and Dr. Subramanian botifiesed competent expert opinioabout their
respective interpretatins of Figure 1&f Mizuno (US) Thejury was free to credit either one and
the Court will not substitute its judgment for that of the’jsmyheresubstantial evidence to qurt
the jury’s finding exists.

(o} Claims 11, 12, and 15

Defendhnts argue that Claims 112, and 15 are invalid as obvious based upon
combinations oMizuno (US)nd US. Patent PuliNo. 2M2/0011612(Hiedd’) or Mizuno (US)
and U.S. Patent No. 6,355,53%5¢liskat). (Dkt. No. 578 at 2425.) Dr. Kuhnexplainedwhy a
personof skill in the art would not be moted to combine these references. (Did. 497 at
149:23-151:3154:15-157:16) This is substantial evidence that the jury was entitled to credit in
finding that the claims were not obvious.

D. Willfulness
Samsung challenges theyis finding that it willfully infringed theAsserted Claims and

requests judgement as a matter of law of no willfulness. (Dkt. No. 580.) KAIST expplus
motionand in its own motion requests that (beurt enhance the damages awarded by the jury as
a result of Samsungwillfulness. (Dkt. No. 586.) The Courtoncludeghat there is substantial

evidenceto support the jy's finding of willfulness and that such willfulness awans
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erhancement ofhe damages awarded to KAISThe Court thereforawards KAIST two times
theamount of damaggthat the Court fids are supported by the eviderice.

1. Judicial Estoppel
As athresholdmatter,Samsung argues thaAIST is judicially esbpped fromarguing that

Samsung aed willfully because ipreviously arguedo the Court that Samsung did netyron
the Asserted Patent at alhd because the Court accepted such an arguméntling against
Samsung on itglefense of equitable estoppelowever, Samsung argument irthis regard
misunderstandthis Courts piior factfinding. In the Courts view,it’s prior finding tlat Samsung
did not“rely on a belief that Professor Lee would never asserO#b patent when it decided to
adopt thepatentedechnology” Dkt. No. 574 at FF 14Gsee id.at FF141-FF152 is not “plainly
inconsistent'with a finding of willfulnessin re Oparaji, 698 F.3d 231, 235 (5th Cir. 2012).

The Supreme Court irlalo Electronics, Inc. v. Pulse Electronics, Ingescribedconduct
warranting enhancement unde§ 284 as“willful, wanton, malicious, badaith, delibeate,
consciously wrongful, flagrant, -erindeed—eharacteristic of aipte” 136 S. Ct. 1923, 1932
(2016).Where a individual or entitytakes anothés propety without any regard for whether or
not the victim is entitled to that property or will later seek to reclaimsuich conducis
“characteristic of aipate’ and equallycharacteristic of a lack of reliance-etor a lack ofregard
for—the conduct of the property owndd.

The Court found that Samsung thought the 'Ba%ent‘was not quite importah&and thus

“did not pay really much t#rtion to [it].” (Dkt. No. 574 at FF143qguoting Dkt. No. 5479, at

® The Courtmakes thisletermnationmindful of theactualamountof damages the Court finds are
supported by thevidence as such is relevant ta leastReal Factor 4 The Court makes this
enhancement detainationin orderto determine an appropriate rigtitur to offer KAIST. Shold

a jury in a newdamagesrial award a meaningfully differemimount, the Court Wi, in suchevent,
entertain motions to reconsidés decision with regard to @ancement.
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113:25-114:8).pamsmg was‘going to invest in crea@ng a sub20 nm process e regardless
of the '055 Patenit.(ld. at FF150(emphasis added)Samsun knowledge of andubsequent
disregard of the "85 Patenis equally conistent with a finding of willfulness as it is with a finding
of no reliance. The Courtoncludes thaKAIST is not judicially estopped from asserting that
Samsung’s conduct was willful.

2. Substantial Evidence

Samsung nexdrgues that KAIST failed to adduce substantial evidence to support a finding
of willfulness. Sansung agues that no reasonable jury could have found that it copied the '055
Patent based upon two presentatigiven byProf. Lee, the inventor dhe '055Patent in 2006
and 2012(Dkt. No. 580at 6-8.) Samsunglso argues that Dr. K was annappropiate winess
to testify about Samsuigy alleged copying(ld. at 8-11) Samsungasserts that st presuit
knowledge of the patéalone cannot support a findiegwil lfulness. (d. at 11-12) Additionally,
Samsung argues that KAIST has failed to idgrdaify nam-patent materialapon which Samsung
may have reliedhat fully disclose the inventioof the '055 Rtert. (Dkt. No. 603 at 2.)

KAIST respouls by citing invator and expert testimony that Prdfe€s publication
practiced the '055 Patent. (Dkt. No. 5941afciting Dkt. No 488 at 89:248:8, 93:1594:15,
95:10-12 Dkt. No.489 at 65:1424, 6612-67:16).) The presentatioRsof. Lee gave to Samsung
expressly dicussed tlese publications.See, e.g.PX1608 at 9, 10; Dkt. No. 488 at 93:118.)
KAIST also cites evidence thas early as 20083amsung was aware that Prof. Lee had filed for a
patent for his invention artthat he asked Samsung to take a license. (kt594 at 4-5.) Prof.

Lee testified thaBamsung was agaapproached about the patent in 2011 and 2012. (Dkt.

489 at 29:1215.) The jury also heard that it was not until two to three years after this notice that
the accused product was completed thedirst infringement occurred. (DKtlo. 494 at 7;178:8;

Dkt. No. 493 at 48:20-23; Dkt. No. 491 at 212:25-213:3; Dkt. No. 497 at 71:25-72:2.)
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In sum,KAIST adduced evidence that Samgtwas aware of the [Asserted Patent] prior
to the current litigatin,” thatthe partiethad“prior business dealings from which the jury could
have inferred tat[Samsing] believedthat it needefha] licensg” and “circumsantial evidence that
[Samsung] copied [Prof. L&g technology. Georgetown Rail Equip. Co. v. HollaridP., 867
F.3d 1229, 1245 (Fed. Cir. 2017This is substantiakvidence to support a cdasion that
“subjective recklessneded to willful infringementin this casé€. Id. Although Samsung
“dispute[s] several of these facts, the jury was free to decide whuskence it found more
compellingon thequesion of willfulness:. Id. Having such freedom, the jury reached a verdict
that this Court must aept and respect.

3. Enhancement

Having determired that there is substantial evidence to support thésjdiyding of
willfulness the Court next turns to the question of enhancement under 828&4idemg the
factors set forthby the Federal Circuit irRead Corp. v. Portec, Incthe Court finds tha
enhancemensiwaranted in this case. 970 F.2d 816, 827 (Fed.X292).

Read Factor 1: As the Court has discussed, KAIST adduced evidence shthaing
Samaing had access to Prafe€s designswhile it was developing the accused product, Whic
tends to show that Samsurgtiberately copied the ideas or design of ancthdr.

ReadFactor 2:While Samsung asserted at trial reasons that it felt it didnfiobhge, the
Court does not find angpecificevidence of anynvestigationundertaken by Samsung which
would havereasonably allowed it to arrive at this beli@eeDkt. No. 607 at 67, Dkt. No. 616
at 2-3.) Accordingly, the Court does not find that Samstingestigated the scope of the patent
andformed a goodaith belef that it was invalid or that it was nwifringed.” Read 970 F.2d at

827.
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Real Factor 3: heCourt agrees with Samsung that'ibehavior as a party tbelitigation”
is moreappropriately analyzed in the context of KAISPenling 8 285 motionld.; see Barry v.
Medtronic, Inc, 250 F. Supp. 3d 107, 120-g82.D. Tex. 2017).That Court leaves that analysis to
that context.

ReadFactor 4: The Court agrees with Samsung thatsize and financiatonditiori are
appopriate to consier as a potential mitigating factor ratherritea a reason for enhancement.
Read 910 F.2d at 82&ee Idenix Pharms. LLC v. Gile&tiencesInc., 271 F. Supp. 3d 694, 701
(D. Del. 2017).

ReadFactor 5: Samsung points to two issues in attempting to sted\\cflosenes®f the
case’” Read 910 F.2cat827. First, Samsung notes that KAIST did not seek summary disposition
on many of the issuestuhately tried tathe jury. (Dkt.No. 607 at 11.) Second Samsung argues
that it“had a strong argument, basedtlaintel license, that damages for all Defang should
be no higher than $7.4 million.” The jury’s verdict awarding $400 milliganst Samsng alone
is a fairly clear indication th&amsung damages argument was not strong. Moreover, the Court
does not view KAISTs decision not to seek sumnuigposition as dispositivéVhile the Court
finds ample evidence to support fbey’s verdict,which found against Samsung in evegspect,
the Court does not viewelcase as so close or not close anaaningfully impact its decision to
enhancehe damages award.

ReadFactor 6:The “duration of Bamsungkmisconduct is relatively shar Read 910
F.2d at 827Infringementdid not occur until 2015 and this casasiroughtin November of 216.
(SeeDkt. No. 607 at 12.)However,the Caurt also considers as relevant Samssngre
infringementmisconduct thataterripened intanfringement. OtheReadfactors, includingRead

factor 1, make clear that prefringement conduct is relevant to thesueof enhancementn that
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respect, Samsuig misconduct began at least as early as 2@deiq.) The Court views this
factor as slightlyfavoring enhancement.

ReadFactor 7:The Court doesat agree with Samsuigyassertion thats failure to take
“[rlemedial actioff Read 970 F.2d at 827, is not relevant so long as the defendant disputes the
jury’s verdict. (Dkt. No. 607 at 12.) The Court expects that most defenddhit®t agree with a
finding of an infringement, and it would completely ot this factor if a defendacduld awid
it simply bychallenging the verdict.

Read Fector 8: The Court finds no evidencérom the record thatSamsung had a
“motivation to harmthe patenteedRead 970 F.2d at 827.

ReadFeactor 9: The Court findssomeevidence thatdefendant atteptedto concal its
misconduct.” Read 970 F.2d at 827KAIST points to conduct thabccurred during the
development of the accuspdbduct, thoughot to evidence that Samsuagdual infringement
was concealed from KAIST. (DkiNo. 586 at 15.)The Court views Samsurgpreinfringement
misoonduct, ultimately ripeningnto infringement, as having some relevance to iiseie of
enhancementAccordingly, Samsung repeated statements Rwof. Lee that theycould not
commercialize his inventiowhile simultaneously developing the accused prqdraiinsels in
favor of enhancementld; (citing PX1374 at 1; PX2068 at 1).)

Taking all these factorsogether, the Court finds that enhancement is warranted but not to
the full extent allowed by § 284. AccordingbheCourtawards KAISTtwo-times, but not three
times,the amouhof damages under § 284.

IV.  THE PARTIES’ MOTIONS RELATED TO DAMAGES AND NEW TRIAL

Samsungalso moves for judgment as a ttea of lawon damage¢Dkt. No. 577)and
separately, for a new trighotentially conditioned on a rattitur (Dkt. No. 579) These issues are
closely relatedTherefore the Court addressésemtogether.
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A. New Trial on Damages

In its Damages JMOL, Samsung asserts that there svidence to support the jusy
finding on damages and that x@dence at trial supports only its asserted damtgesy—that
damages should be no more thar2$6,000 In its Motion for New Trial, Samsung argues tha
the grounds asserted in its Damages JMi@lthe alternative warrant a new trial that could be
conditioned on a remittitur. The Court agrees with Samsung teag\tidene profferedat trial is
insufficient tosuppot the jury’s verdict of $400,000,000 agat Samsung. However, the court
disagrees th&#6,200,000 is the appropriate amount to award in place of the jyeydict.

The Federal Circuit applies regional circuit law to a ¢swtécision to grant a remitiir
or new trial.Laser Dynamics, Inc. vQuanta Comput., Inc694 F.3d 51, 66 (Fed. Cir. 2012).
Whether to grand new trial or remittitur is within the disetion of the district courtd. The Fith
Circuit follows the naximum recovery rulén decidingthe amount of a remittitut.ongoria v.
Hunter Express, Ltd932 F.3d 360, 3645 (5th Cir. 2019). Under this appch, thecourt should
“award the highst amounthejury could have awardedld. at 364.This apprach*preserves as
much of the jurys award as possibteand is the only remittiturapproach . . . compatible with the
Seventh Amedment.”ld. at 365 see és0 11 Charles Alan Wright &Arthur R. Miller, Federal
Practice and Procedurg 2815 (3d ed. 2019).

Applying this approach, the Court detemas hat the maximum amount thery coud

have awardedbased upon the evidence adduced at, tisa$101501,708. Incorporating the
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Court’'s determination regarding enhancemamter§ 284discussed herein, the Cotinerdore
conditions a new trial on damages oremittitur of $£03,003,416°

1. Running royalty evidence was insufficient to support the jurys
lump-sum verdict

In its first argument in it®amagesNIOL, Samsung argues that running royalty evidence
such as that adduced by KAIS$ jinsufficient“as a méer of law’ to support dump-sum verdit
like theone returned by the jury. (DKtlo. 577 at 5.) In respae, KAIST argueghat noauthority
from the FederalCircuit prohibits the use ofunningroyalty evidence to awartbmp-sum
damages.@kt. N0.593 at +2.) KAIST also argues that substantial evidersupported the jury
award of a lump sumdyondthe $321,438,45amouwnt, which KAIST's damage expet, Roy
Weinstein testifiedwas*the minimum amouritfor the imited damages period of November 29,
2016 to May 14, 2018.1d. at 2(citing Dkt. No. 491 at 209:10-16ee also idat 2-4.)

The Court agrees with KAIB thatrunningroyalty evicence may be used to arriveaa
lump-sum damages awd so long assome basis for comparison . . . ejgkin the evidence
presented tahe jury” Lucent Techs., Inc. v. Gatewdwgc., 580 F.3d 1301, 13280 (Fed. Cir.
2009). However, the Court disagrees thahsevidence was presented in this cabejury heard
evidence that the minimum amount of damagdsquate to copersate KAIS during the
November 29, 201® May 14, 2018 period was $3288,451(Dkt. No. 491 at 208:5/7.) Of this
amount, $219,936,748 attributable to speeshd power efficiencies deed from the invention

and $101,501,708 are attributable to manufacturing cost savings derived frmwettitéon. (d.

10 The Court disagrees witBamsungs assertion thaif the Court finds the juris verdict
unsupported by the evidence its only option is to award $6,2Qal¥mount Samsung serted

at trial, or that KAIST has waived & right to a new trial(SeeDkt. No. 604at 10.) The m@mum
recovery rule reqgues the Court to remit the higheshountsupported by the evidence. Moreover,
Samsungtself moved for a new trial. (Dkt. No. 579.)
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at 201:22—-207:25.) Howevethejury was not presented with eviderfoem which to extrapolate

beyond this period taward damages fane entire life of the paterguch as a per unit royaltste

or evidence of the anticipated number of units to be sold throughout the life of the'patent.
While the @urt finds the jurys damageaward unsupported by the evidence, the proper

remedy is not to disregard KAISS damages theory its entrety. Ratter, the maximum recovery

rule requireghe Court to award the maximum amount the joould have awardetbased upon

the evidenceMr. Weingein clearly testified thaté&8nsung was entitled to at least $321,438,451

although neither he nor any other expeatg the jury a basto extrapolate begnd that number

Thus, the Courtoncludes that under the maximum evidence, itiould award$321,438,451

or that portion of ithat s otherwise supported by the evidence.

2. KAIST adduced substantial testimony accounting for the Intel
license

Samsmgargues that KAISS evidence of daages is insubstantial beuse its expert, Mr.
Weinstein, disregaréd a license to the Asserted Patent taken t®}, Ifgiving it lip service but
failing to incorporate it into hianalysis’ (Dkt. No. 577 at 6.)As aninitial matter the court notes
that Samsung brings this motiemderFederal Rule of Civil Procedure 50(b), challenging the
sufficiency of the evidence presented at trial, not under Federal RukgdehEe 7@, chalenging
the reliability and admissibilty of the evidenceHaving failed toraise such m admssibility
challenge before nowand under Rule 50(a), the Court finds that such an argunanbeen

procedurally waived(SeeDkt. Nos. 225, 505.)

1 Mr. Weinsteinnoted only his per unit royalty rate for smartphones, which is $4.74. The parties
in their briefing have had to rely on Mr. Weinstainemastratives, which are not evidente,
establish Mr. Weisteiris other royHy rates. SeeDkt. No.577 at 16 (citing DkiNo.491 at 2064—

20; PDX 6.49).)
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The first of the fifteerGeorgiafadfic factors is'the royalties received by the patentee for
the licensing of the patent in suit, proving or tending to prove an established fo@abyrgia-
Pacific Corp.v. U.S. Plywood Corp318 F. Sup. 1116, 1120 (S.D.N.Y. 1970). Under this factor,
the Irtel license was certainly relevant fibre jury to consider in reaching is damages decision.
Indeed, the record reflects that the jury heard substantial testimony abmitl licenseand its
disputedcomparability or noneomparability to the hypothetical negotiation betwéee patentee
and Defendants(SeeDkt. No. 491 at 193:9198:9; Dkt.No. 497 at55:20-56-12; 59:23-61:14.)
The Court also instructed the jury thgi]n determiningthe reasonable royaltyt may consider
“whether the patent owneath an established royalty for the intien.” (Dkt. No. 498 at 64:22
25.)

The jury was made well aware of the Intel license and whlgatuld be relevant to their
considerationddowever, thgury alsoheard substantial testimony regarding why the hypictie
negotiation between the patentad the Defendants would have differed from the negotiation
between the patentee and Intel. (Dkt. No. 19%9F:20.) The jury was free to creditthestimony
in reaching their final determination on damages.

The cases cited by Samsung are inapgpolLaser Dynamics, Inc. v. Quanta Contgx
Inc. addressed whether anpert’'stestimony was reliable under FRE 702, wbiether there was
sufficient evidence to support the jisywerdict 694 F.3d 51, 79 (Fed. Cir. 2012y Whitserve,
LLC v. ComputePackags, Inc, the Federal Circuit found axpert'stestimony insufficient to
support the jurys verdict beause the expert simplyecited eachGeorgiaPacific|] factor and
[made] a conclusory remark about its impact loe damagesalculation before moving ghnot
because the expert failed to consider a comparable license. 694 F.3d 10, 31 (Fed. Cirh28é2)

cases do not fit the evidence presented in this trial to this jury.
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3. The evidence in the record establishes a proper apportionment
analysis

Samsung argues that KAIST failed to introdwevidence of damagésed directly b the
incrementalalueof the asserted patérdnd thus failed to adduce substantial evidence to support
its damages theory. (DKio. 577at 9 (emphasis original) Specifically Samsung rgues that
KAIST failed topropely apportion (1) the improvements in bulk FINFET technology represented
by the invention; (2the powerandspeed benefits and cost savings attributed to Sarisung
investment in the technology; and (3) tineadlest salable patent practicing ufid. at 3-16.) The
Court finds thatKAIST’'s damages evidence properly considered and &ockuntof other
improvements irthe technologyand Samsurig own investment.However, the Court findthat
Mr. Weinsein failed to establish that higaried royalty rates between smartphones, tabdeid
standalone chipproperly credithe valuettributable to the Asserted Patent. Therefore, the Court
finds no substantial evidence to support Mr. Weinstettamages attributable tiee powerand
speed benefits.

As athresholdmatter,the Court notes that Defendants didtichallenge the admissibility
of KAIST’s exper$’ apportionmenbpinions as disclosed in their expert reportseréfore, any
such challenges are procedurally waived and the Court reGamsungs challeges only forhe
sufficiency of the evidence admittexd trial. Stevensor327 F.3cat 407.

a. KAIST 's experts properly considered theéAsserted Patents
improvement over the prior art

Samsung argues that KAIST incorrectly assumed that the Asserted Patentvato
“respasible forall benefits of movingrom theprior planar mode to the 14 nm bulk FInFET
node.” (Dkt. No.577 at 10(emphasisn original).) Accordingly, Samsung args, the evidence
adduced cannot support the jwwyverdict because it failed ttconsider the incremental

advancement of theAsserted Patentld. at 11(emphasisn original).)
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KAIST respondshatits experts did in fact analyze tphgor art degyns and concluded that

they did not work and accordingly assigned them no value. ({Dkt593 at15-16.) Dr. Kthn
tedified that she analyzed the prior art designs and concluded[thay just doit work” and
that she‘couldn’t very well calculate benefits. . from something that doésrmactualy work.”
(Dkt. No. 491at 36:14-24, 110:9-17.) Anotter of KAIST’s experts, DavitlVitt, similarly testified
thatif therehad beerfany type of FINFET device that had gone into productioyou know,
people would haw used it. lbelieveall previous attemgtat it -- were not successful.(Id. at
164:11-22.) He concluded that because such device @as“reduced to practice, then . they
have no attributable benefit.ld{ at 157:5-9.)

Instead, KAISTs experts analyzed the performance improvements of 4hemibulk
FINFET design over the then dominate 20 nm planar transissigrd(ld. at 22:2423:5 126:5
12.)They also compared the cost savirfighe 14 nnbulk FInFET design over thgior art 28 nm
planar transistor design (which was cheaper to manufacturénd@® nm design)Id. at 28:5-

29:3, 136:4-1).

The jury heardcompetent testimony that the prior attempts at a FinFET design were
unsuccessful and entitled to no value and thus the proper comparison was the incrememtal value
the patent over the commercially vialléernatives. The jurwas free to credit this testimony.

b. The evidence adduced properly accountsof Samsungs
contributions to the technology

Sansung next argues th#AIST’'s damages theory failed to accodar Samsunis
contributions to the technologyspecifically the hafiam aoxide layer added by &@nsung and
Samsung’s $300,000,000 investment in research and development. (Dkt. No. 577 3t 11-14

With regard to the hafnium oxide layer, Dr. Kuhn testified that then2@lanar transistor

to which shecompaed the 14 nm bulkinFET design, also inclugd a lafnium oxide layer. (Dkt.
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No. 491at22:24-23:5, 104:1307:24.) Thus, Dr. Kuhn properly accounted for the hafnium oxide,
present in the accused product and the prior art, and concluded that the benefitgifibd idere
attributable to the bulk FInNFET taught by the Asserted Patent, not the hafnium geidexkt.

No. at 107:16-24.)

As to Samsungs $300,000,000 investment in the technology, KAIST argues thaé th
costs werereditedback in the 88% dbenefits fronthe Asserted Patent thislir. Weinstein opined
Samsung should keep in the hypothetical negotiafiokt. No.593 at 16see alsdkt. No. 491
at 208:+14 (‘[Samsung] gets to keep almost 2.4 billion [dollars]. Those are-tihat s its 88
percent share of the benefijs) Second, RIST argueghat Dr. Kuhn explained that it would be
inappropriate to credit this investmdrgcause Samsung wgsingto need to make an investment
in a new node regardless. (Dkt. No. 593 atsEg alsdkt. No. 491 at 108:21-109:Z3Because
of the way the industry is structured, there is going to be another node, and sotkieeespense
of going into manufacture. They are going to run another node no matter what.sAmat fiair to
attribute the cost of what is going teeintably happen.”).

As KAIST aply notes, Samsung obviously disagrees with KAES&xperts; but this is
what jury trials are fof.(Dkt. No. 593 at 17.) The jury was free to consid&&msunis adducd
testimony about these investments, but is &0 fee to crediKAIST’s expet’s analysis about
these factors and conslons that they did not entitle Samsung to a reduction in the royalty to be
paid.

C. There is not substantial evidence to support Mr. Weinsteis

apportionment between smartphones, tablets,and stand
alone chips

Samsung anges that Mr. Weinstein failéd tie his damages analysis to the smallest salable
unit. Samsung saywe applied hisegression analysis emduser smartphones and tablets and then
apportioned down from there to stand alone cliipkt. No. 577 at 1516.) Mr. Weinstein provides
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a detailed regression analysis in which he excludes all other feagrthlat impaicprice other than
speed andpower and offers an opinion about the valuergase ina smartphone or tablet
attributable to aonepercent increase in epd (or power converted to speed). (Dkt. No. 491 at
188:6-14.)

However, Mr. Weinstein theaurmmarily opines that thigsalue should béapportioned
down to the chip level for stand alot&oCs not sold in phon€qld. at18815-18.)Mr. Weinstein
does not explain how or why he arrived at this apportionriiéete isno explanatiom the record
as to why the speed and power benefits ultimately realizibé completed phone or tablet should
not becaptured by the staralone chip, which allegedly practices theskrted Paterand will
ultimately be incorporated inguch a devicelithout any explanation, the jury had no dalbsial
evidencefrom which to conclude that the royalty rate for the smartphones and tablets properly
captured the incremental value of thesated Patentwhetherthe much lower royalty rate for the
standalone chips properly capturecattamountor whether it was somehow both.

The Court agres with the conclusion fothe MagistrateJudge, who initially heard
Samsung Daubert challenge,that Mr. Weinsteits report “concludes the sales prices o
Samsung’s devices incis®a by an amountied to the bené&s stemming from the accused
processors’and that[t] his approach stays sufficiently clear of the concerns addressed by the
‘smallest salable uniprinciple”” (Dkt. No. 453 at 6.)Nonetheéss at trial, Mr. Weinsteirgave no
explanation forhis apportionment between staralone chips and englser devices or why they
should be entitled to such disparate royalty rates despite both practicingstitéedl Patent. There
is not for exampe, testimony thagnduser devices paiicethe patentnorethan stanehlone chips
by perhaps including more transisttineanthe stanealone chipsNor is there testimony that the

speedandpower benefits areomehowmore manifesin theenduser devices thaim the stand-
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alone clips. Inded, such testimgnwould seem like a concession that some of the benefits being
attributed inthe enduser devices amtributabé to somethingther than the Asserted Patent since
both the endiser device and the staatbne chip both practice the patent.

Absent any exjanation for his apportionment between arsgr devices and staiadbne
chips, there was not substantial evidence from which the jury could includeetai 9,936,743
attribuied to speed and power efficiency were properly apportiosesDkt. No.491 at D6:4—
20.) The Court thus etudes these damagéem its offer of remittitur as unsupported by the
evidence.

4, KAISTs evidence of damages is consistent with the rules of the
hypothetical negotiation

a. There was substantial evidencao support a finding that
KAIST would receive 12% of the profits attributed to the
AssertedPatent

Samsung next tticizes Mr. Wensteiris calculation of damages basedaprofit-share
ratio of 12%. (Dkt.No. 577 at 17.) As an initial mait, the Court notes that there is no esite
that the juryin fact, credied Mr. Weinsteirs testimony that KAIST was entitled to 12% of the
profits attributed to the Assertdelatent. KAIST asked forapproximately$321 million for a
rouchly 18month damagegeriod as parof arunning royalty. The jury instead awarded $400
million in a lumpsum award for the entire life of the pateéhltis amount is substantially less than
that whichKAIST would have received over the life of the patent had the jury agreed with Mr.
Weinstein Consequently, it isubstantially lesthan Mr. Weinsteirs proposed 12% profit share.

Additionally, the Courtagain notes,that Samsung brings this motion to challenge the
sufficiercy of the evidence, not its reliability or admissibilijmderFRE 702.Samsung did ot

challenge the admisslty of Mr. Weinsteins 12% figureunderDaubertor via any other prérial
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mechanismandhasprocedurally waived such an argument, whtataised for the first time after
all such evidence was presentedhe jury. SeeDkt. Nos. 225, 505.)

Finally, Samsung challenges the suffiagrof the evidence by making arguments to the
Court that it never made in froof the jury. SeeDkt. No. 577 at 118 (citing notestimony or
argumentin therecord challenging Mr. Weinstém 12% figurg.) The Court will not sitin the
place of thgury and entertaievidence andrguments on a Rule 50(b) motion that werehaatrd
by the pry at trial. Samsing has presenten evidence in the record to contradicthallengeMr.
Weinsteins opinion that a 12% profit share is appropriate, let abuigence so ovewhelmingly
in favor of one party that reasonable jurors could noverat any contrary congsion.” Core
Wireless 880 F.3cat 1361.

b. Mr. Wein stein’s testimony re@rding actual salesand profits
was properand relevant for the jury to consider

Samsung next faults Mr. Weinstein for basing his opinion*actual financialdata
generated afterthe hypothetical negotiationrather than“any contemporaneous financial
projections the parti&ésmight have actually consideresks part ofthe hypothetical negotiation.
(Dkt. No.577 at 19.However, as Samsung itself adspthe Federal Cingit has statethat “the
hypothetical negotiation analygiermits and often requires a court to look to events and facts that
occurred thereafter and that could not have been known to or predicted by ttleebiged
negotiators.’Lucent Techslnc. v. Gteway, InG.580 F.3d 1301, 1333 (Fed. Cir. 2009).

Samsung argument appears to be that Mr. Weinstein improperly instructed the jury that
the parties in the hypothetical negotiatibiave access in a sense to information about the future,
to the futuresales, the future profitgssociated witlusing the technolog¥y(Dkt. No. 577 at 19
(citing 176:16-177:9).However, Mr. Weinstein did not instruct the jury on the law. Toeirt

did. In doing so, the Court properly instructed the jury tilvidence ofthings that happened
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after theinfringementfirst began may be considered iraating the reasonably royalty only to
the extent the evidence aids in assessing what royalty would have resuited hypothetical
negotiation.” (Dkt. No. 498 at 63:59.) The Court also instructed the jury that they should
“determirje] a reasonable royal@gt the time of the hypothetical negotiatibfid. at 63:12-13
(emphasis added)

The Couriconcludes that Mr. Weinstémtestimonyelying upon actual financial davas
appropriate fothe jury to consider anthat the jury was qperly instructed on how toeigh ths
afterinfringement information in consideringha would have resulted frorthe hypothetical
negotiation.The Court thus finds that this was approfri@nds substantial evidendbatsupports
the jury’s verdict.

C. Mr. Weinstein’s regression analysis was reliable

Samsungenews its challenge, first maddtsDaubertmotionto excude Mr. Weinsteirs
testimony, that Mr. Weinsteia regression model, which he usesdaermine his speeshd
power-efficiency damageswvas unreliable for failingo consider certain varialde©kt. No. 577
at 21;see alsdkt. N0.491 at 183:1315; Dkt.No. 225.)As an initial matter, the Court notes that
it has already excluded these damages on other grounds.

However, theCourt agres with the MagistrateJudgethat ths issue“amounts to a
disagreement between experts as to whaables should be considered. That goes to the weight
to be given to the opinion rather than its admissibiligikt. 453 at 4. The Courtlsoagrees with
KAIST that the propemeansfor Samsung to address these alleged disgmwas througlthe
crucible ofcrossexaminaibn. Thejury was free tacredit Mr. Weinsteirs testimony as well as
any testimony challenginthe varables he chose. While th@ourt finds this portion of Mr.

Weinsteins damagesopinion unsupportedn other grounds, the Court does not conclude that
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substantial evidence did nexistdue toanyallegedimproprietywith Mr. Weinsteins regression

model.
5. There is no evidence to support Samsuhg argument that
exhaustion applies to any chips considered in M. Weinstein's
analysis

Samsung argues that KAISEffectively sought both a firsoiyalty from SAS for making
Snapdagon chips and also a second royalty from SA®wnstream custom&EA for selling
devices including Snapdragon chip@kt. No. 577 at 21.) Samsung then cites to portions of Mr.
Weinsteins testimony describingspee andpower dficiency damages and cost savings damages
analysis, whickat no point mentions SAS or SEAd. at 21-22(citing Dkt. No. 491 at 202:15
205:16, 206:48, 206:2%208:14.) It then concludes without fther citation,"Thus, [KAIST]
included in its damages calculatidioth the SAS chips and alsoghSEA mdbile products
contining those same chipgid. at 22.)The Court agrees with KAIST that this“ian entirely
new factual theory that was never presentatiegury.” (Dkt. No. 593 at 25Jhe Caurt finds no
eviderce in the record to support it.

The Court has already noted thatwill not substitute itselin the placeof the jury and
entetain new evidence not presented to the jury at trial. There is no indication gctrg one
way or another, wétherchips in SAS and SEA produdtave beerrounted twice. As such, there
is certainly ncevidence thatpointsso overwhelmingly in favor of one party that reasonable jurors
could not arrive at any contrary conclusio@dre Wireless880 F.3cat 1361.

In sum, the Court finds that the jusydamageserdict is unsupported by the evidence
beause there wasot substantial evidence from whitie jury couldcdculate a royalty bgond
the damages period to which Mr. Weinstein opinad conclude that Mr. Weinst®s
apportionment of speleandpower efficiency damages was proper. Howeueder the maximum
recovery rule, the Court finds that up$®01,501,708representing thamountof damages Mr.
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Weinsteinopined were attributable to cost savings, is suppdoyetthe evidence See, e.g Dkt.
No. 491 at 207:5-20.)

B. New Trial on Liability

While the Caurt concludes that a new trial on damages, subject tititem is appropriate,
the Court disagrees with Defendants that a new triahimgement and invalidity is likewise
warranted.The Court finds no passion or prejudice in the jgryerdict or any other prejudicial
error that would make a remittitur inappropriate and a complete new trial ngc&esitversy.
Equifax, Inc, 650 F.2d 1793, 798 (5th Cir. 1981).

Defendantsincorporte by reference theimotions for judgment as a m@r of law in
arguing thathe jurys verdict is against the great weight of the evidelRoethe reasons discussed
abovethe Court csagreesEachof the issues disputed in Defendam®tionsfor judgment as a
matter of lawboil down to a battle between the experts. The Court does not fintesiatony
proffered by one side so greatiutweighsthe testimony proffered by the other as to warrant a
new trial.

The Gourt likewise disagrees thatnew trial is warranted because Dr. Subramanian was
not permitted to testify that tlidirst oxide layet canrot comprise two separateykxs or that the
“first oxide layet and the*gate oxide lagr’ limitations must be met by two distinct structures.
TheCourt finds that both of these opinions were properly excluded.

1. The jury’s verdict does rot reflect passion and prejudice

Samsung argues théhe jurys verdictreflects passion and prejudice because theg jur
awarded an ammt in excess of what KAIST requested as to Samsung but awarded no damages
as to Qualcomm and GlobalFoundri@3kt. No.579 at 15.5amsung further argues that jhe/’s

finding of willfulnessonly as to it also reflects passion and paeja.(Id.)
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While the Court ultimately concludes that the $400,000,000 verdict awarded by the jury
was not supported by the evidence, the Court does not conbhidenas excessive in a manner
that reflects prejudiceThe jury heardexpert testimony tt KAIST should be awarded
$321,438,45%or a roughy 18-month damages period as part of a rurmmimgalty awardlnstead,
the jury awarded $400,000,000 as a lusm royalty covering the entire life of the patéritis
is not more than KAIST asked fdt is less—significantly less over the &f of the patentThus,
the Court finds that the jury verdict does not reflect passion and prejudice but a reasoded
measuredattempt to try to extragate a runningoyalty request intormappropriatdump-sum
awad.

That Samsurig cadefendants were assed no damages does nudicate passion or
prejudice on the part of the juryhe jury heard testimony that @ne entity makesraaccused
product on behalf of another egtdroyalty is only paid by one of tise entities. (Dkt. N. 497 at
80:9-22.) Indeed, this is the vergasorwhy Qualcomm’sown expert opined that should pay
“essentially zerbin damages.Iq.) The jury also heard testimony that thygpothetical Icense
would have includé “make sell, and have made rights, foundry rights, and rights for their
customers. (Id. a 64:8-9.) The jury additionally heard testimony that Qualcom and
GlobalFoundries werenere customers of Samsung, relying on Samssirigknanometer bulk
FINFET technologywhich the juryfoundinfringes the Asserted Paten{Dkt. N0.493 at 84:16
86:3 Dkt. No. 495 at 546:11.)Thus, it was easonable for #hjury to conclude that Samsyng
who developed the accused technology, would havehpsed rightsdr itself and its cstomers
a the hypothetical negotiation.

Importantly, the Court does ndéterminevhether such a conclusion by the jury would be

unimpeabable. No pay haschallenged the juig verdict of nodamages as to Qualcomm and
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GlobalFoundries. The Coumerely determines that it is possible for the jury to have reached its
conclusion dispassionately based upon the testimony presented and thus thaidhdoes not
reflect passion and prejudice.

The jury s findingof willfulness likewisedoes not reflect passion and prejudice. The jury
heard evidence, istussed in detail herein, that Samsung had a unique anestimijng
relationship withProf. Lee, and thaQualcomm and GlobalFoundries wenere cusomers of the
technology developed by Samsung relyingRonf. Le€s teachings. Such evidenceasonably
supports the jurg finding that Samsung alone was willful.

Samsung also argues that a jury note asking whether theayyreward lump sum plus
royalty payment ér future salesis an indication othe jury s intent to punish Samsur(@kt No.
579at 15 Quoting Dkt.No. 498at120:2—7).)The Court findghatthis noewasonly an indication
of “some confusion or lack of understandimgth the Courts initial instructons.Nisshelwai Co.

v. Occidental Crude Salelic., 848 F.2d 613, 620 (5th Cir. 1988he Courtfurther finds thatts
instrudions in response to this note, which Defendants agreed to wihegtion (Dkt. No. 498

at 123:13-16), “effectively negated any cbrsion or impropriety’ Nisshoelwai, 848 at 620The
Court finds no prejdice indicated byhe jury s note A note from the jury asking some clarification
from theCourt after a lengthgnd detailed charge are both common and reasonable, in thissCourt
experience.

Findly, Samsung argues thEAIST inappropriately‘fostered prejudice in the jury by
arguing that Samsung stole property frBmof. Lee andDr. Kuhnand inappropriately contrasting
Samsunga foreign company, withintel, the American congny, who . . . followd the law.
(Dkt. No.579 at 15 (quoting DkiNo. 498 at 109:1412).) While the Gurt does not necessarily

apphudthese commas by KAIST during itclosingargumerd, particularly contrasting Samsung
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with “the American comparniythe Cout respects the reasonable ladi¢ our jury trial system
affords counsel as zealous advocates on behalf of their cllentber the Courtinstructed tie
jury not to be swayed by prejudice and that gzantty should bereated equally(Dkt. N0.498 at
109:25-111:1.) Moreove§amsung did not object to KAIE] closingat the time or at a sidebar
immediately afterwardAbsent such a contemporaneous objeatioany indication tkat the jurys
verdict was excessive, the Court does not find that KAd$iflror, if any,“in final argument was
of such magnitde .. . as to have seriously prejudicegfehdantsright to a fair trial suchthata
new trialis “required evenn the absence of tieobjection” Edwards v. Sears, Roebu&lCo.,
512 F.2d 276, 286 (5th Cir. 1975ke alsd\isshelwai, 848 F.2cat 619-620.

2. The Court properly precluded Dr. Subramanian from tesifying
about the*fir st oxide layer” beyond the scope of his repar

Defendants argue that the Court improperly exclugstdmony within the scope of Dr.
Subramaniars report, warranting a new triaDefendantsargue that in his repd “Dr.
Subramanian was unambiguous that these two oxidesoaeesingle ‘layer as required by the

claims buttwo layers” This argument isiot correct.Dr. Subamanan stated condisntly in his

report that there wa%one gate oxde” and that"[t]his gate oxide comprises two layeran
interfacial SiO2 layer and a highdielectric layef. (Dtk. No. 228-10 { 108seeid. 1 102-125.)
Consistent withhis reportthe Court allowed DrSubramanian tdestify aboutthese two layers.
(SeeDkt. No. 496 at 22:16-19 (“[W]hat you have is you have a Fin, you have an SiO2 layer, you
have a Hafniumxide layer, and then you haveetgate. Ad that has important consequences on
the interpretatiori’).) Consistent with his report, Dr. Subranmanitestified that the S22 layer
cannot be théfirst oxide layet because the gate electrodads formed on iand thathehafnium

oxide layer cannot either because it is not formed ersthface of the FifCompareDkt. No.

228-10 11 112-113vith Dkt. No. 496 at 22:21-23)6.
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However, the Court prediedDr. Subramaran from testifying that the layers aseparate
layersor that thehafniumoxide is aninterveningayerbecause he didot “opine[] that the claimed
oxide layer elements could not be met becdaheeHfO layer is a different, interveningyar.”
(Dkt. No. 597 at 7.Neither his languag@or opinion appear in his report.

As a result, Defedants argue that theyewne “precluded fromoffering expert tatimany
responding to Dr. Kuhis opinionthat the HHO and SiO2 layers act in concert as simglelayer.”
(Id.) However,Dr. Subramanian never opined in his report that the two layerstdat in concert.

To the contraryhe consistentlyefered to them aforming “one gate oxidé.(Dkt. No. 22810
1 107)

Moreover,Defendants had already elicitégistimory from Dr. Samavedam thabetween
the gate and the silicon Fin, we have two layers.NAveHafnium oide layers that are in contc
with the gate and second oxide layer that is oop of theFIN.” (Dkt. No. 494 at 8%-9.) The
Defendantslikewise argued intheir dosing relying on the testimony of Dr. Kuhn and Dr.
Samavedanthat“theHafnium oxide layer is aeparate layet. (Dkt. No. 498:16-21) Defendants
have not explained why Dr. Subramangadditional, duplicative stimony wouldhave been
meaningful or why preventing such duplication would be a meaningful error.

The Courtthus ©ncludes that Dr. Subramanian was properly confined to the scope of his
report and thateven if any erroexisted Defendantsave not demonstrated that such error was
anything more thaharmless

3. The Magistrate Judge properly excluded Dr. Subramanians

opinion that a single structure cannot meet both the“first oxide
layer” and “gate oxide layer’ limitations

As another groundor new trial, Defendantse-raise their objections tthe Magistrate
Judges exclusion of Dr. Subramaniaopinionthat one structure cannot satisfy both ‘thest
oxide layet and “gate oxide layérlimitationsof the claims(Dkt. No. 579 at 89; Dkt. No. 470.)
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The Court reviews nedispositive rulings othe Magistrateludgefor clear erroror a conclusion
contrary to law SeeFed. R. Civ. P. 72(a); 28 U.S.C. 8§ 636(b)(1)(Rinding none, the Court
overrules these objectiorts.

Fedeal Circuit law is clear thdtthe use of two terms in a clairquireshat they onnote
different meanings, not that they refer to two different structufgsplied Med. Res. Corp. v. U.S.
Surgical Corp, 448 F.3d 1324, 1333 n(Bed. Cir. 2006) (emphasis omittedgealsolntellectual
Prop. Dev., Inc. v. UA-Columbia Cablevision oéstthester, In¢336 F.3d 1308, 1320 n.9 (Fed.
Cir. 2003) (“[W]e see no reason why, as a matter of law, one claim limitation may not be
responsive to another merely because they are located in the same phystoaéSjriMoreover,
asthe MagistrateJudgecorrectly recognizedDr. Subramanids opinion that théfirst oxide
layer’ and “gate oxidedyer must be distinct structuresould have excluded from the scope of
the claims'an embodiment of the inventi¢aisclosed in the specifitian] with a continuas layer
of material in contact witkhe fin active regiori (Dkt. No. 442 at 4 ¢iting ‘055 Pat fig.3a, 3h.)
“[A] claim interpretation that excludes a preferred embodiment from the etdpe claimis
rarely, if ever, correct.Accent Packaging, Inc. v. Legygé&tPlatt, Inc, 707 F.3d 1318, 1326 (Fed.
Cir. 2013).

The Court concludes #@h Dr. Subramanias opinion that a single structuoeuld not
satisfy two limitations was contrary taw and thus properly excluded.

V. KAIST 'S MOTIONS FOR FINAL JUDGMENT AND FEESAND COSTS

As discussed herein, the Court denies Defendants’ MotioNdar Trial corditioned on a
remittitur by KAIST. KAIST’s decision in this regard will impact the final judgment ultimately

issued by this Court. Further, if KAIST elects a new trial amalges, the partiesonduct during

12 For clarity, the Court likewise overrules the remaining objections in Dkt. No. 470.
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suchtrial may bear on the Cous findings under § 28%onsequentlythe Court determines that
it shoulddefer action otiKAIST’s Motionfor Final Judgment and Motion féiees and Costmtil
after KAISTfiles a remittitur or a new trial on damages is conclu@edh motions are carried.

V1. CONCLUSION

For the reasons sébrth herein,Defendants’ Motionto Stay Case Pendingx Parte
Reexaminatior{Dkt. No. 65} is DENIED.

Defendats’ Renewed Motion for Judgment as a Matter of LawiNon-Infringement and
Invalidity (Dkt. No. 578) Samsung Renewed Motion for Judgment as athda of Law for
Damages of No More Than $6.2 Million (Dkt. No. 57@hd Samsung’s Renewed Motion for
Judgmat asa Matter of Law on WillfulneséDkt. No. 580)are likewise eacDENIED.

The Motion by KAIST for Enhancemet of Damages Due to Willful Infringement (Dkt.
No. 586)is GRANTED as set forth hein.

Samsung’s Motion for New Trial and Contingent Motion of GlobalFoundries an
Qualcomm for New Trial (Dkt. No. 579 CONDITIONALLY DENIED subject toa remittitur
in the amounbf $203,003,416KAIST shall file such a remittitur within 14 days of theuance
of this Orderlf KAIST does not file such a remittir, the Court shall order a new trial on damages
as to Samsung begin onMonday, March 16, 2020anddirectsthe parties to prepare accordingly.

The Motion by KAIST for Entry of Final Judgment as the Prevailing Party andrA of
Costs ad Pre- and Postludgment Interes(Dkt. No. 587)and theMotion by KAIST for
Exceptional Case and Aasd of Attorney Fees and Costs (Dkt. No. 5885 eachtCARRIED

pending KAISTS filing of a remittitur othe completion of a new trial on damages.
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So ORDERED and SIGNED this 13th day of February, 2020.

RODNEY GILii RAP
UNITED STATES DISTRICT JUDGE
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