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IN THE UNITED STATES DISTRICT COURT
FOR THE EASERN DISTRICT OF TEXAS
MARSHALL DIVISION

OPTIS WIRELESS TECH., LLC, ET AL.,
CIVIL ACTION NO.

Plaintiffs, 2:17¢ev-123-JRGRSP
V.

HUAWEI DEVICE CO. LTD, ET AL.,

Defendants.

CLAIM CONSTRUCTION
MEMORANDUM OPINION AND ORDER

OnDecember 12017, the Court held an oral hearing to determine the proper construction
of the disputed claim terms the following U.S. Patents Nos. 6,604,216 (the “216
Patent”), 7,769,238 (the “238 Patent”), 7,940,851 (the *'851 Patent”), 8,358,284 (the *“'284
Patent”), and 8,437,298he “293 Patent”). The Court hasonsidered the parties’ claim
construction briefing (Dkt. No994, 101, and 102) and arguments. Basedhenintrinsic and
extrinsic evidence, the Court construes the disputed terms in this Memorandum and&seede
Phillips v. AWH Corp.415 F.3d 1303 (Fed. Cir. 2009)eva Pharm. USA, Inc. v. Sandoz, Inc.

135 S. Ct. 831 (2015).

BACKGROUND

Plaintiffs Opts Wireless Technology, LLC, Optis Cellular Technology, LLC and PanOptis

Patent Management, LLC (collectively “PanOptis”) has asserted seven patanst Bgfendants
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Huawei Device USA Inc. and Huawei Device Co., Ltd. (collectively “Huawei”). Fithesven
asserted patents have terms in dispine’216 Patenthe '238 Patent, the 851 Patent, the '284

Patent and the '293 Patent.

The '238 Patent relates generally to encoding and decoding Vided\bstract of thé238

Patent recites:

The method includes the following units: a coefficient number detecting unit (109)
for detecting the number of coefficients which has a value other than O for each
block according to the generated coefficient, a coefficient number storing unit (110)
for storing the nmber of coefficients detected, a coefficient number coding unit
(111) for selecting a table for variable length coding based on the numbers of
coefficients in the coded blocks located on the periphery of a current block to be
coded with reference to the selected table for variable length coding so as tm perfor
variable length coding for the number of coefficients.

'238 Patent Abstract. More particularly, ti238 Patentdescribs prior art techniques of dividing
a picture into blocks. Data compression techniques are then applied to the loloak4:1827.
This may result in a representation of the data as a matrix of ceefichaving zero and non
zero coefficientsld. at 2838. A variable length coding (VLC) table is used to encode the
information by providing the number of narero coefficients in a block with a code number. The
'238 Patent describes the use of multiple VLC talbsat 105-11:10 Based upon a prediction
of a block, a different VLC table is chosen for use for a particular bldck.
The '216 Patent relates generally to techniques for redundancy error correction in
telecommunication transmissions. '216 Patent 1:15-21. The Abstract of thBapd recites:
A wireless communications system, transmitter, receiver and method areeprovid
that are capable of supporting incremental redundancy error handling schemes
using available gross rate channels. More specifically, the transmittedésch
coding circuit for coding a digital data block and generating a mother code wor
and a reordering circuit for reordering the mother code word and ¢egeaa
reordered mother code word. The transmitter also includes a modulating circuit for
modulating at least one subsequence each of which has a desired number of bits

taken from the reordered mother code word to fill the available bandwidth of at
least one available gross rate channel. The transmitter continues to forevard th



modulated subsequences to the receiver ti@ifeceiver successfully decodes the
digital data block.

Id. at Abstract.More particularly, thé216 Patentdescribs that a digital data block is coded to
generate a mother code word which is then reordédecat 4:3236. A subsequence of the
reordeed mother code word may then be transmitted. The number of bits of the subsequence is
chosen so as to fit the available bandwidth of a gross rate channelbiotrthe data is
transmittedld. at 36-46.

The '851 Patent relates generallygending channejuality information (CQI) reports
between a wireless receiving unit and a transmitting unit. ‘851 Patent 1Ba&6Abstract of the
'851 Patent recites:

A radio communication apparatus and an associated method are provided. The

apparatus includes a régeg unit configured to receive first data and second data,

which are transmitted from a plurality of antennas for spatidtiplexing using a

plurality of blocks, into which a plurality of consecutive subcarriers inquéecy

domain are divided. The apparatus further includes a calculating unit configured to

calculate a first absolute CQI value per each of the blocks for the fiesaddta

second absolute CQI value per each of the blocks for the second data, and calculate

a relative value of the sewd absolute CQI value with respect to the first absolute

CQI value, per each of the blocks. The apparatus still further includesraittargs

unit configured to transmit the first absolute CQI value and the relative ofilne

second absolute CQI value in the same block.

Id. at Abstract.More particularly, the851 Patentdescribs that increasing the amount of CQI
provided between a receiver and transmitter can undesirably consume systeocesdd@if :45-
56. The '851 Patent describes data being sent in blocks or “chudkat’6:1-9, Figure 4. The
CQI sent for streams of data may be reduced by sending an ali3Qlutalue for one stream (the
“reference” stream) and only sending relatt¥®I values for the other streamd. The relative
CQI may be given as a value relative to the absolute value of the reference Kiresr:121.

Because the amount of information in the relatBf@l data may be less than the absol0@I

data, the amount &QI data sent may be less.



The '284 Patent relates generally to control information provided on a control channel
between a mobile station and a base stalibe.Abstract of th&284 Patent recites:

The invention relates to a method for providing controhaligng associated to a
protocol data unit conveying user data in a mobile communication system and to
the control channel signal itself. Furthermore, the invention also provides a mobile
station and a base station and their respective operation in vileevredwly defined
control channel signals defined herein. In order to reduce the control channel
overhead, the invention suggests defining a common field for the transport format
and redundancy version in the control channel information format. Accataling
one approach, the common field is used to jointly encode transport format and
redundancy version therein. According to another aspect, one shared field is
provided on the control channel signal that indicates either a transport format or a
redundancy version depending of whether the control channel signal relates to an
initial transmission or a retransmission. In another embodiment, further
enhancements to a HARQ protocol are suggested for addressing certatassor

'284 Patent Abstract. More particularly, t284 Patendescribsthat in the prior art it was known
that control signaling information sent between a base station and mobile statiaied the
“transport format” and the “redundancy versiold” at 3:214:21. The '284 Patent describes a
method in which the control channel information is formatted in a mannetisaitthe transport
format and redundancy version information is provided in a single field in the contnohel
information.Id. at6:65-7:14. Further, the control channel information field bits may provide joint
encoding of the transport format and redundancy verkioat 7:15-22.

The '293 Patent relates generally to scheduling the transmission of informati@ebet
mobile terminalUE) and a base statiomhe Abstract of th&93 Patent recites:

Aspects of the present invention relate to the scheduling of resources in a

telecommunication system that includes a mobile terminal and base station. In one

embodiment, the mobile teimal sends an initial scheduling request to a base

station. Subsequently, the mobile terminal does not transmit a scheduling request

to the base station unless and until a scheduling request triggering evesttisddet

'293 Patent AbstractMore partialarly, the '293Patenidescribs that it is known in the prior art

that when a transmit buffer of a mobile terminal has information to send, the neofmiealmay



send a scheduling request (SR) to the base station. The base station maygheesassces to

the mobile terminal over which to transmit the data by sending a scheduling $@nto(the
mobile terminal After the grant of resources, the mobile terminal may also send a buffer status
report that contains more information on the buffer status than included in thlelsoipeequest.

Id. at 1:482:61, Figurs 2and 3. The '293 Patent describes an addition to the process in which a
scheduling request trigger event is used. Afitansmitting bufferstatusinformation to a base
station, thenmobile terminal may determine that a scheduling request triggering event hasa.ccur
The scheduling request triggering event may be based on determining (1) if atldatanbhas
become available to send, (2) an amount of time has elapsed sincstthehiduling request, or

(3) the amount of data in the transmit buffer exceeds a threshold. If a schedulies} tegger
event occurs, then the mobile terminal transmits a second scheduling requesisethation.

Id. at 3:5-33.

LEGAL PRINCIPLES

“It is a ‘bedrock principle’ of patent law that ‘the claims of a patent define thationeo
which the patentee is entitled the right to excludetifllips v. AWH Corp.415 F.3d 1303, 1312
(Fed. Cir. 2005) (en banc) (quotitgnova/Pure Water Inc. v. Safari Water Filtration Sys., ,Inc.
381 F.3d 1111, 1115 (Fed. Cir. 2004)). To determine the meaning of the claims, courts start by
considering the intrinsic evidendel. at 1313;C.R. Bard, Inc. v. U.S. Surgical Cor388 F.3d
858, 861 (Fed. Cir. 2004Bell Atl. Network Servs., Inc. v. Covad Commc’ns Group, 262 F.3d
1258, 1267 (Fed. Cir. 2001). The intrinsic evidence includes the claims themselves, the
specification, and the prosecution histdhillips, 415 F.3d at 1314C.R. Bard, Inc.388 F.3d at
861. The general rilesubject to certain specific exceptions discusaéd—is that each claim

term is construed according to its ordinary and accustomed meaning as understoocby one



ordinary skill in the art at the tina the invention in the context of the patdpihillips, 415 F.3d

at 131213; Alloc, Inc. v. Int'l Trade Comm’n342 F.3d 1361, 1368 (Fed. Cir. 2008%ure
Networks, LLC v. CSR PL.C71 F.3d 1336, 1347 (Fed. Cir. 2014) (“There is a heavy presumption
thatclaim terms carry their accustomed meaning in the relevant community at trenteiae.”)
(vacated on other grounds).

“The claim construction inquiry. . . begins and ends in all cases with the acius of
the claim.”Renishaw PLC v. Marposs Societa’ per Azid%8 F.3d 1243, 1248 (Fed. Cir. 1998).
“[Nn all aspects of claim construction, ‘the name of the game is the claipple Inc. v. Motorola,
Inc., 757 F.3d 1286, 1298 (Fed. Cir. 2014) (quotimge Hiniker Co, 150 F.3d 1362, 1369 (Fed.
Cir. 1998)). A term’s context in the asserted claim can be instruétiulips, 415 F.3d at 1314.
Other asserted or unasserted claims can also aid in determining the claim’'symesranse claim
terms are typically used consistently throughout the pdtemifferences among the claim terms
can also assist in understanding a term’s meatdn§or example, when a dependent claim adds
a limitation to an independent claim, it is presumed that the independent claim does$udet inc
the limitation.ld. at 1314-15.

“[C]laims ‘must be read in view of the specification, of which they are a p&it.(quoting
Markman v. Westview Instruments, |82 F.3d 967, 979 (Fed. Cir. 1995) (en banc)). “[T]he
specification ‘is always highly relevant to the claim construction analysiglly, it is dispositive;
it is the single best guide to the meaning of a disputed tetch.(quoting Vitronics Corp. v.
Conceptronic, InG.90 F.3d 1576, 1582 (Fed. Cir. 1996)gleflex, Inc. v. Ficosa N. Am. Carp.
299 F.3d 1313, 1325 (Fed. Cir. 2002). But, “[a]lthough the specification may aid the court in
interpreting the meaning of disputed claim language, particular embodimeahtexamples

appearing in the specification will not generally be read into the clai@stifark Comnias, Inc.



v. Harris Corp, 156 F.3d 1182, 1187 (Fed. Cir. 1998) (quot@agnstant v. Advanced Micro
Devices, InG.848 F.2d 1560, 1571 (Fed. Cir. 198&pg also Phillips415 F.3d at 1323. “[l]t is
improper to read limitations from a preferred embodingescribed in the specificatiereven if
it is the only embodimestinto the claims absent a clear indication in the intrinsic record that the
patentee intended the claims to be so limitédebelFlarsheim Co. v. Medrad, Inc358 F.3d
898, 913 (Fed. Cir. 2004).

The prosecution history is another tool to supply the proper context for claim construction
because, like the specification, the prosecution history provides evidence of hovétHatént
and Trademark Office (“PTQO”) and the inventor understoedtitentPhillips, 415 F.3d at 1317.
However, “because the prosecution history represents an ongoing negotiatiombiaesved O
and the applicant, rather than the final product of that negotiation, it often lackariheaflthe
specification and thus less useful for claim construction purposég.’at 1318;see also Athletic
Alternatives, Inc. v. Prince Mfg73 F.3d 1573, 1580 (Fed. Cir. 199@mbiguous prosecution
history may be “unhelpful as an interpretive resource”).

Although extrinsic evidece can also be useful, it is “less significant than the intrinsic
record in determining the legally operative meaning of claim languaBhillips, 415 F.3d at
1317 (quotingC.R. Bard, Inc.388 F.3d at 862). Technical dictionaries and treatises may help a
court understand the underlying technology and the manner in which one skilled in thghart mi
use claim terms, but technical dictionaries and treatises may provide definiibasetioo broad

or may not be indicative of how therm is used in th@atent.ld. at 1318. Similarly, expert
testimony mg aid a court in understanding the underlying technology and deterntiméing

particular meaning of a term in the pertinent field, but an expert's conclusory, ungapport

assertions as to a term’s definition are entirely unhelpful to a daurGenerally, extrinsic



evidence is “less reliable than the patent and its prosedustory in determining how to read
claim terms.”ld. The Supreme Court recently explained the role of extrinsic evidence in claim
construction:
In some cases, however, the district court will need to look beyond the patent’s
intrinsic evidence and to consult extrinsic evidence in order to understand, for
example, the background science or the meaning of a term in the relevarningrt dur
the relevant time perio&ee, e.g., Seymour v. Osbqrh# Wall. 516, 546 (1871)
(a patent may be “so interspersed wghkhnical terms and terms of art that the
testimony of scientific witnesses is indispensable to a correct understahimg o
meaning”). In cases where those subsidiary facts are in dispute, courtseditbne
make subsidiary factual findings about tleadtrinsic evidence. These are the

“evidentiary underpinnings” of claim construction that we discussédairkman
and this subsidiary fact finding must be reviewed for clear error on appeal.

Teva Pharm. USA, Inc. v. Sandoz, JA&5 S. Ct. 831, 841 (2015

A. Departing from the Ordinary Meaning of a Claim Term

There are “only two exceptions to [the] general rule” that claim terms are construed

according to their plain and ordinary meaning: “1) when a patentee sets out @&dedind acts
as his own lexicographer, or 2) when the patentee disavows the full scopelainthin either
in the specification or during prosecutiohGolden Bridge Tech., Inc. v. Apple Ing58 F.3d
1362, 1365 (Fed. Cir. 2014) (quotigorner v. Sony Computer Entm’t Abh.C, 669 F.3d 1362,
1365 (Fed. Cir. 2012)¥ee also GE Lighting Solutions, LLC v. AgiLight, Jii&0 F.3d 1304, 1309
(Fed. Cir. 2014)“[T]he specification and prosecution history only compel departure from the
plain meaning in two instances: lexicogngpand disavowal.”). The standards for finding

lexicography or disavowal are “exactingsE Lighting Solutions750 F.3d at 1309.

! Some cases have characterized other principles of claim construction as “exceptibagjeneral rule,
such as the statutory requirement that a mearssfunction term is construed to cover theresponding
structure disclosed in the specificati@ee, e.g.CCS Fitness, Inc. v. Brunswick Cqr@88 F.3d 1359,
1367 (Fed. Cir. 2002).



To act as his own lexicographer, the patentee must “clearly set fodfinéion of the
disputed claim term,” and “clearlkpress an intent to define the terrd’ (quotingThorner, 669
F.3d at 1365)see alsoRenishaw 158 F.3d at 1249. The patentee’s lexicography must appear
“with reasonable clarity, deliberateness, and precisi@ariishaw158 F.3d at 1249

To disavow or disclaim the full scope of a claim term, the patentee’s statemergs in th
specification or prosecution history must amount to a “clear and unmistakable” surtsordis
Corp. v. Boston Sci. Corps561 F.3d 1319, 1329 (Fed. Cir. 20089e #&s0 Thorner 669 F.3d at
1366 (“The patentee may demonstrate intent to deviate from the ordinary andraeclsteaning
of a claim term by including in the specification expressions of manifest exclusrestriction,
representing a clear disavowal oich scope.”). “Where an applicant’s statements are amenable
to multiple reasonable interpretations, they cannot be deemed clear and kadrtest&8M
Innovative Props. Co. v. Tredegar Cqrp25 F.3d 1315, 1326 (Fed. Cir. 2013).

B. Functional Claiming and 35 U.S.C. § 112, 1 6 (pr&dA) / 8 112(f) (AlA)

A patent claim may be expressed using functional languseg35 U.S.C. § 112, | 6;
Williamson v. Citrix Online, LLC792 F.3d 1339, 13449 & n.3 (Fed. Cir. 2015) (en banc in
relevant portion). Section 112, lagraph 6, provides that a structure may be claimed as a “means
... for performing a specified function” and that an act may be claimed as a “steddompey
a specified function.Masco Corp. v. United State303 F.3d 1316, 1326 (Fed. Cir. 2002).

But § 112, 6 does not apply to all functional claim language. There is a rebuttable
presumption that § 112, 1 6 applies when the claim language includes “means” or “step®r” te
and that it does not apply in the absence of those tdvtasco Corp, 303 F.3d at 1326;
Williamson 792 F.3d at 1348. The presumption stands or falls according to whether one of

ordinary skill in the art would understand the claim with the functional language, in thgtcinte



the entire specification, to denote sufficiently definite structure of@cperforming the function.
See Media Rights Techs., Inc. v. Capital One Fin. C8G0 F.3d 1366, 1372 (Fed. Cir. 2015) (8
112, ¥ 6 does not apply when “the claim language, read in light of the specificatiors recite
sufficiertly definite structure” (quotation marks omitted) (citikiglliamson 792 F.3d at 1349;
Robert Bosch, LLC v. Sndpn Inc, 769 F.3d 1094, 1099 (Fed. Cir. 2014Wjjliamson 792 F.3d
at 1349 (8 112, 1 6 does not apply when “the words of the claim are understood by persons of
ordinary skill in the art to have sufficiently definite meaning as the namsrigture”);Masco
Corp, 303 F.3d at 1326 (8 112, 1 6 does not apply when the claim includes an “act” corresponding
to “how the function is performed”Personalized Media Communications, L.L.C. v. International
Trade Commissigrii6l F.3d 696, 704 (Fed. Cir. 1998) (8 112, 1 6 does not apply when the claim
includes “sufficient structure, material, or acts within the claim itself to perfotinekgrthe recied
function . . . even if the claim uses the term ‘means.” (quotation marks and citaticbedd)m

When it applies, § 112, 1 6 limits the scope of the functional term “to only the structure,
materials, or acts described in the specification as correspim the claimed function and
equivalents thereof Williamson 792 F.3d at 1347. Construing a meghssfunction limitation
involves multiple steps. “The first step . . . is a determination of the function of dnesplas-
function limitation.”Medtranic, Inc. v. Advanced Cardiovascular Sys., |248 F.3d 1303, 1311
(Fed. Cir. 2001). “[T]he next step is to determine the corresponding structuleseéism the
specification and equivalents thereofld. A “structure disclosed in the specification is
‘corresponding’ structure only if the specification or prosecution history cliakky/or associates
that structure to the function recited in the claiid.”The focus of the “corresponding structure”
inquiry is not merely whether a structure is capalblperforming the recited function, but rather

whether the corresponding structure is “clearly linked or associated wifredited] function.”

10



Id. The corresponding structure “must include all structure that actualigriper the recited
function.” Default Proof Credit Card Sys. v. Home Depot U.S.A., kt2 F.3d 1291, 1298 (Fed.
Cir. 2005). However, § 112 does not permit “incorporation of structure from the writterptiescri
beyond that necessary to perform the claimed functMicfo Chem., Inc. v. Great Plains Chem.
Co, 194 F.3d 1250, 1258 (Fed. Cir. 1999).

For § 112, 1 6 limitations implemented by a programmed general purpose computer or
microprocessor, the corresponding structure described in the patent specificstionalde an
algorithmfor performing the functionWMS Gaming Inc. v. Int'l| Game Tecli84 F.3d 1339,

1349 (Fed. Cir. 1999). The corresponding structure is not a general purpose computer but rather
the special purpose computer programmed to perform the disclosed algévitbiocrat Techs.
Austl. Pty Ltd. v. Int'l Game Tegr21 F.3d 1328, 1333 (Fed. Cir. 2008).

C. Definiteness Under 35 U.S.C. § 112, 1 2 (pAA) / § 112(b) (AIA)

Patent claims must particularly point out and distinctly claim the subject mattededgar
as themvention. 35 U.S.C. § 112, 1 2. A claim, when viewed in light of the intrinsic evidence,
must “inform those skilled in the art about the scope of the invention with reasoaehiatg.”
Nautilus Inc. v. Biosig Instruments, Ind34 S. Ct. 2120, 2129 (2014). If it does not, the claim
fails 8 112, 1 2 and is therefore invalid as indefifdeat 2124. Whether a claim is indefinite is
determined from the perspective of one of ordinary skill in the art as oftbetie application for
the patent was filedd. at 2130. As it is a challenge to the validity of a patent, the failure of any
claim in it to comply with § 112 must be shown by clear and convincing evidehed.2130
n.10. “[ljndefiniteness is a question of law and in effect part of claim cotisinucePlus, Inc. v.
Lawson Software, Inc700 F.3d 509, 517 (Fed. Cir. 2012).

When a tem of degree is used in a claim, “the court must determine whether the patent

provides some standard for measuring that degBesig Instruments, Inc. v. Nautilus, In¢83

11



F.3d 1374, 1378 (Fed. Cir. 2015) (quotation marks omitted). Likewise, whdxeztsee term is

used in a claim, “the court must determine whether the patent’s specificatioresiggne

standard for measuring the scope of the [teridhtamize, LLC v. Plumtree Software, [ng17

F.3d 1342, 1351 (Fed. Cir. 200®)cordInterval Licensing LLC v. AOL, Inc766 F.3d 1364,

1371 (Fed. Cir. 2014) (citinDatamize 417 F.3d at 1351).

In the context of a claim governed by 35 U.S.C. § 112, 1 6, the claim is invalid asitadef

if the claim fails to disclose adequate corresponding steictuperform the claimed functions.

Williamson 792 F.3d at 135%52. The disclosure is inadequate when one of ordinary skill in the

art “would be unable to recognize the structure in the specification and assbevite the

corresponding function in ¢éhclaim.”ld. at 1352.

AGREED TERMS

Prior to the oral hearinghé parties agr

eed to the following terms:

Term

Agreed Construction

“incremental redundanty

(216 Patent claims 12, 13,119

“transmission scheme whereby the
transmissions are of sets of coded bits fro
the same digital data block, and where, in
the case of retransmissions, previously
received sets of coded bits are stored at tf
receiver to be combined with a
subsequently recetd set of coded bits,
which may or may not be identical to a
previously transmitted set of coded bits”

M

ne

“second available gross rate channel”

(216 Patentlaim 20)

“second available gross bit rate channel,
which may have different available bandwig
from the first available gross bit rate channg

ith

“transport format”

(284 Patent claims 1, 2, 3, 7, 14, 15, 16, 2
27, 28, 29)

“transport format, transport block size,
payload size, or modulation and coding
Dscheme”

“serially multiplexing first controkignals and
data signals . . ., wherein the first control

“First control signals and data sigaare
mapped with a sequence in which one is

signals are placed at a front part of the

directly after the other, wherein the first

12




multiplexed signals and the data signals ar
placed at a rear part of the multiplexed
signals”

('833 Patent claim J1

control signals are placed at a front part of
multiplexed signals and the data signals are
placed at a rear part of the multiplexed
signals”

See Optis Cellulardch. et al. v. Kyocera et
al., 2:16€v-0059JRGRSP, Dkt. 108 at 30
(E.D. Tex.Feb. 9, 2017) (“Kyocera CC
Order”).

“mapping” / “mapped”

('833 Patent claim 1, 8)

Plain and ordinary meaning

SeeKyocera CC Order at 26.

“mapping the multiplexed signails”

('833 Patent claim 1, 8)

“after placing the first control signals and th
data signals [in step (a)], mapping the
multiplexed signals to”

SeeKyocera CC Order at 26.

“mapping ACK/NACK control signals to”

('833 Patent claim 1)

“after mapping the multiplexed signals [in
step (b)], mapping ACK/NACK control
signals to”

SeeKyocera CC Order at 26.

“the ACK/NACK control signals overwrite

some of the multiplexed signals mapped to
the 2dimensional resource matrix at step (k
from the last row of the sp#ic columns”

('833 Patent claim 1, 8)

“(1) Some of the multiplexed signals, from
the last row of the specific columns of the 2
p)dimensional resource matrix, are skipped a
the correspondingCK/NACK signals are

mapped, and (2) the length of the entire

information is maintained equally even afte
the ACK/NACK control signals are inserted

SeeKyocera CC Order at 36.

D

nd

“serially multiplexing first control signals an
data signals, wherein the first control signa
are placed at a front part of thaultiplexed

signals and the data signals are placed at &
rear part of the multiplexed signals

('833 Patent claim B

“First control signals and data signals are
smapped with a sequence in which one is
directly after the other, wherein the first

L control sighals are placed at a front part of t
multiplexed signals and the data signals ar¢
placed at a rear part of the multiplexed
signals”

SeeKyocera CC Order at 30.

1%

“single carrier frequency divisional multiple
access (SE&DMA) and subcarriers for each

“single carrier frequency divisional ritiple
access (S&EDMA) symbol€ and subcarriers

SCGFDMA symbol”

for each SEFDMA symbol”

2The parties’ Joint Chart further states: “Plaintiffs seek correctithi®tlaim language irhe ‘833 patent
to add the termsymbols.” A typographical error inadvertently omitted the term during prosen.

13



('833 Patent claim 8)

“scheduling request triggering event”

(293 Patent claim 1, 120

“a predefined condition that triggeas
scheduling request”

SeeKyocera CC Order at 42.

“data processor”

(293 Patent claim 2)

Plain and ordinary meaning.

SeeKyocera CC Order at 49.

“means for transmitting...to [a/the] base
station”

(293 Patent claim 20)

This claim term should be governed by 35
U.S.C. 8§ 112(6) and the parties identify one
more of the following structure(s), act(s), of
materials correspond to this claim term:

Structure FIG. 7 (700 incl. “Transceiver” an
antenna), col. 9:53-55, and/or equivalents
thereof.

Function “transmitting to a/the base station

SeeKyocera CC Order at 10.

> or

“means for receiving...from the base statio

(293 Patent claim 20)

This claim term should be governed by 35
U.S.C. § 112(6) and the parties identify one
more of the followingstructure(s), act(s), or
materials correspond to this claim term:

Structure FIG. 7 (700 incl. “Transceiver” an
antenna), col. 8:23-24, 9:53-55, and/or
equivalents thereof.

Function “receiving from the base station”

SeeKyocera CC Order at 11.

> or

“triggering event detection means for
determining whether a scheduling request
triggering event has occurred”

(293 Patent claim 20)

This claim term should be governed by 35
U.S.C. 8§ 112(6) and the parties identify one
more of the following structure(s), &}, or
materials correspond to this claim term:

Structure a data processor executing
software, as described in connection with d
processor 706 and software 708 of FIG. 7 &
at col. 9:48-53implementing the algorithm

> or

ata
and

Plaintiffs submitted supporting case law and facts in the parties Qlziim Construction and Prehearing

StatementSeeDkt. 89-1 at 4 n.1. A certificate otorrection was issued by the U.S. Patent and Trademark

Office on Nov. 7, 2017 correcting the ‘833 patent, claino &idw include the omitted ternsymbols.™

(Dkt. No. 106-1 at 40, n.2.)

14



described in FIG. 6b, in FIG. 5 and step 61
of FIG. 6a, and at cols. 6:16-32, 6:36-45,
6:57-7:3, 7:5-14, 7:42-8:2, 8:29-33, 8:41-
9:10

Function: “determining whether a schedulin
request triggering event has occurred”

SeeKyocera CC Order at 11.

“means for comparing the transmit ferf
status information transmitted to the base
station with new information concerning the
status of the transmit buffer”

(293 Patent claim 21)

This claim term should be governed by 35
U.S.C. § 112(6) and the parties identify one
more of the followiiy structure(s), act(s), or
materials correspond to this claim term:

Structure a data processor executing
software, as described in connection with d
processor 706 and software 708 of FIG. 7 &
at col. 9:4853, implementing the algorithm
described in FIG. 5, at cols. 6:16-26, 6:62-¢
7:64-8:2, and the comparison described at
8:57-60 (“comparing information in the buff
status report stored in step 612 to newly
generated information reflecting the status
the current state of the transmit buffer”)

Function “comparing the transmit buffer
status information transmitted to the base
station with new information concerning the
status of the transmit buffer”

? Or

ata
and

6,

(D
—

SeeKyocera CC Ordeat 1112
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“means for determining whether second da
that is available for transmission from the
mobile terminal to the base station has a
higher priority than the first data”

(293 Patent claim 22)

This claim term should be governed by 35

U.S.C. 8§ 112(6) and the parties identify one or

more of the following structure(act(s), or
materials correspond to this claim term:

Structure a data processor executing
software, as described in connection with d

ata

processor 706 and software 708 of FIG. 7 and

at col. 9:4853, implementing the algorithm
described in FIG. 5 and step 658 of FIG. 6k
and at cols. 6:36-45, 6:62-66, 7:61-8:2, 8:5
63

Function: “determining whether second dat
that is available fotransmission from the
mobile terminal to the base station has a
higher priority than the first data”

SeeKyocera CC Order dl2.

“means for determining whether the amoun

of time that has elapsed since the first SR wakS.C. § 112(6) and the parties identify one

transmitted exceeds a threshold”

(293 Patent clain23)

This claim term should be governed by 35

more of the following structure(s), act(s), or
materials correspond to this claim term:

Structure a data processor executing
software, as described in connection with d

? Or

ata

processor 706 and software 708 of FIG. 7 and

at col. 9:4853, implementing the algorithm
descriled in FIG. 5 and step 662 of FIG. 6b
and at cols. 6:36-45, 6:62-66, 7:2-3, 9:7-10

Function “determining whether the amount
of time that has elapsed since the first SR v
transmitted exceeds a threshold

SeeKyocera CC Order at 12.

(Dkt. No. 106-1at 1011, 13-14, 23-33, 35-41,

43-54.)

At the oral hearing, the parties agreed to the following terms:

“gross rate channel”

(216 Patent claims 1, 11, 19, 20)

“a channel characterized by the rate at whi
bits may be transmitted”

“wherein the redundancyersion of the
protocol data unit is implicit in the transpc

“wherein each individual transport format th

vas

is represented by a specific bit combinatior|
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format indicating by a corresponding value| the first subset is univocally linked to
the first subset” respective redundancy version so that

explicit signaling of the redundancy version| of
(284 Patent claims 3, 16) the protocol data unit is nessary.”

(Dkt. No. 111at69, 101.)

DISPUTED TERMS

1. “variable length code table” ['238 Patent ¢aim 1]

PanOptis: Huawei:
“a table for transforming each variable lengt “a table for transforming each value that
code into a value that denotes the number ofdenotes the number of naero coefficients
nonzero coefficients in a block” in a block into a unique variable length code
and vice versa’

The partiesoriginally disputed how the uniguenesswariable length codeshould be
recited. At the oral lering, PanOptis agreed to the Court’s construction provided below NDKt.
111 at 13.) At the oral hearing, Huawei generally agreed to the Court’s caostiuat stated it
objected to the lack of inclusion of “and vice versa.” The issue presented relatestiienthe
variable length code table should be directed to usage from the perspective of a deootihea or
decoder and encoder.

Positions of the Parties

PanOptis contends thaawable length codes (VLCs) regent values and vary in length
and hat he '238 patent uses multiple VLC tables to enable adaptive coding/decoding of the
number ofnonzerccoefficients.(Dkt. No. 94 at 2.PanOptis contends that the claim is directed to
an apparatus that implements decoding. PanOptis objddisawei’s @nstruction as being from
the perspective of an encoder (encoding from the number to the code number value to the VLC

bits) and then adding “vieeersa’ PanOptis contends that this adds confusion and that its
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construction (from the perspective of a decoder) matches the claim and the desofipLC
tables as used indecoder as shown in the pateid. (citing '238 Patent 23:19-23, 27:30-33).)

PanOptis states that Huawei’s expert admits the claim is eliresipressly toward the use
of adecoder(Dkt. No. 102 at 1 (citing Dkt. No. 163 (Schonfeld Decl.) &62.) PanOptis points
to the claim languagehe claimed VLC table iselected by “a coefficient numbeecoding unit
configured to decode” and used P “a variablelengthdecodingunit.” PanOptis notes thdte claim
does not mention a VLC table in ancoderPanOptis states thathile an encoder and decoder
must use the same mapping to encode and decdte same value, the common iy is not
“the same VLC tablé,as ondable is part of the encoder, ahe othetable ispart of the decoder.
(Id.)

Huawei contends that both the encoder and deaéereferenced in claim {Dkt. No.
101 at 4(citing Dkt. No. 1013 (Schonfeld Dec).at 162)) Huawei contends that the same VLC
table that is selected for encoding the current bleaksed to decode the same blaukithe use
of “vice versa” is not only correct, but it is consistent with the opinions offereldao@ptis’
expert: “Video decompression or decodimyersesthe processing steps of video encoding to
recreate a displayable video pictur@d. (quoting Dkt. 941 (Richardson Decl.at 120).)Huawei
contends that viewed from the decoder, it is understeatdHuawei’s construction reads: “a table
for transforming a unique variable length code into each value that denotes the ntimire
zero coefficients in a block(ld.)
Analysis

The claim within which the term is founddkearlydirected to decodin@-he claims recite
a “picture decoding unit” which includes “a block decoding.Ufurther, the claims recitesaid

block decoding unit includes” “a coefficient number decoding unit.” The “coefficientorum
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decoding unit includes” thiermin question“a selecting unit configured to seta variable length
code tabl€,and alsdhe “variable length decoding unit” that parfts the decoding “by using the
selected variable length code tablin”contextof the claim language itself, it is clear that the
variable length code table in question is a table of a decblderclaim does not recite the table as
used by the encoder. The parties agree that the encoding and decoding schémsssarassnmon
mapping scheme, however, as recited in the claim onlgéeeder structures claimed. The
presence of a variable length code table in the decoder is further supported by fiaspeci
which teaches gariable length cod&blein the decoder. '238 Patent Figures 17, 18A, and 19,
21:4960, 23:1529, 23:2924:32, 27:1430. Here, the table claimed is the table in the decoding
unit.

The Court construes “variable length code table” to mean “a table for transfrming
each variable length code into a value that denotes the number of na@ero coefficients in a
block, within a given table each variable length code is unique and maps to one queé

value.”

2. “generated by codingthe number of the nonzero coefficients included in the
current block” ['238 Patent claim 1]

PanOptis: Huawei:
“generated by transformirtge number of “generated by transforimg only the number
non-zero coefficients included in the current of nonzerocoefficients included in the
block into a variable length code” current block into a variable length code”

The parties dispute Huaweiisclusion of “only” in the construction.

Positions of the Parties

PanOptis contends that in video coding, a number of parameters may be part of a coded

streamrepresenting the picture component of video, such as the numbers of the coefflogents, t
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coefficient valuegshemselvesrun lengths, motiowectors or the like, as well as the number of
coefficients.(Dkt. No. 94at 3 (citing Dkt. No. 941 (Richardson Decl.) &t50-59.) PanOptis
contends the claim has no requirement of “only” and is draféea “comprising,” and thudpes
not exclude additiongdarameterg(ld.)

Huawei points to the surrounding claim language as reciting a “variablé ldagbding
unit” that is configured to perform variable length decoding on a “codedrst that has len
“generated by coding the number of the 1z@no coefficientancluded in the current block.”
Huawei contends that the '23&tent confirms that the “variable length decoding uretg(
element 1506 in Figure 20C) is configured to de@dpecific piecef data output by the encoder,
i.e., the coded stream of 1s and Os that contains the number aérmneefficients in the current
block. (Dkt. No. 101 at 5 (citing '238 Patent 24:B2).) Huawei contends thahé patent refers to
this piece of coded data as theo&tficient number bit stream(Td. (citing '238 Patent Figs. 18A-
B, 20A-C, 22A-B, 23A-B, 24A-B, 25).)

Huawei contends thdhe '238 Patent shows that, in every embodiment,abefficient
number bit stream, which is a VLC reeed by the “variable length decoding unit,” is generated
by the encoder usingnly the total number of nemero coéficients in the current blockid.)
Huawei contends that the patentee expressly identified encoding the total numberzefo
coefficients in a block into a VLC as a key feature of the invention that improves upon the prior
art. (Id. (citing '238 Patent 1:18-2:14).)

As to the use of “comprising,” Huawei contends the “comprising” languzgeot
abrogate claim limitationgDkt. No. 101 at 6, n..2 As to PanOptis’ argument that other items
may be coded in the bit stream, Huawei contends that PanOptis relies on portieri2@BrPatent

that refer to the gemic bit stream that is ultimately output from the encoder to the decatiat.
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6.) Huawei contends that the phrase in dispute, however, concerns a “variable lengthgdecodin
unit” (itself part of the “coefficient number decoding unit”) that is configucegerform only one

task: transform the VLC into the number of rearo coefficients in the current blodkd. (citing

Dkt. No. 1013 (Schonfeld Decl.) &70.) Huawei contends that the variable length decoding unit
does not alsalecodeotherinformation that may be contained elsewhere in a generic bit stream
(e.g, values of coefficients)(ld. (citing Dkt. No. 1013 (Schonfeld Decl.) af[71).) Huawei
contends thathie patent teaches that other units are responsible fodegoking €.g, Fig. 17,
Coefficient value decoder 1404).

Huawei contends that PanOptis’ constructieould allow for the use of the number of
non-=zero coefficients in the current bleelandadditional, unrelateshformation—o generate the
VLC. At the oral hearing, Huawemphasized that in the figures of the '238 Patent the coding of
the number of nouzero coefficients is only shown to occur in a coder that has only one input, the
coefficient number. (Dkt. 114t18-27.)

In reply, PanOptis contends that Huawei’s expert admits the coding of the total mimber
non-zero coefficients in a block “uses” not only that value, but atssthe numbef nonzero
coefficients in blocks on the periphery to select a VLC table for coding. (Dkt. No. 1(2iahg
Dkt. No. 101-3(Schonfeld Decl.) #13841).)

PanOptis contends that the disputed term is nested wiitlirireceiving gparatus”
comprising “a picturelecoding unit” that “includes a block decoding unit,” which further includes
“a coefficientnumberdecoding unit configured to decode the coded block data to obtain the
number ofnonzerocoefficients.” PanOptis contends that “to obtain the number of-zemo
coefficients,” claim 1 requires th#te “coded stream” was “generated by coding the number of

the nonzero coefficients includeth the current block.” PanOptis contends that this does not
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require the exclusion of other coded information fromktestream provided to the decoder or
any of its componentsld.)
Analysis

The parties do not seem to dispute that other data can be coded in the main data stream
between the encoder and decoder. Huawei's argument relates to an assertion thiabthbepar
process that codes the number of non-zero coefficients does so by only using teeoean-the
current block. In effect, Huawei contends that other information cannatcheled for the
particular portion of the coding recitéttoding the number of the naero coefficients included
in the current block Huawei arguethat in this context, Huawei’s construction can be read to not
limit thecoding of other data in the stream provided between the encoder and decoder.

However,Huawei’'s arguments fail for two reasomstst, even if Huawei's embodiment
did not exclude the disclosed coding process, Huawei hagoirtded to clear language in the
intrinsic record of lexicography, disavowair disclaimer mandatinthe “only” limitation of
Huawei’s proposed constructidBee GE Lighting Solutiong50 F.3d at 130 ordis Corp, 561
F.3d at 1329Rather Huaweimerely poinsto an embodiment of the specificatitiowever, even
a single embodiment is not necessarily enough to read a limitation into the claim from the
specification. Arlington Indus., Inc. v. Bridgeport Fitting#c., 632 F.3d 1246, 1254 (Fed. Cir.
2011) (“[E]Jven where a patent describes only a single embodiment, claims will neade r
restrictively unless the patentee has demonstrated a clear intention to limit the olzénusing
words of expressions of manifest exclusion or restrictiof:dy. thisreason alone, Huawei’'s
arguments faiind the Court explicitly rejects inclusion of “only” in the construction.

Second, as noted by PanOptis, in the '238 Patent the particular coding recitedamthe

includes more than merely transforming “only” the number ofzeno coefficients in the current
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block. Huawei's own expert, and the specification, makes clear that the pradedss usinghe
number of norzero coefficients in the surrounding blocks to makeedliption and then usinthe
predictionto selecthe particulaVLC tablethat is used for the current block. Furtherpefficient
value is encoded in the coded bit strear@kt( No. 101-3(Schonfeld Decl.) at 712381);, '238
Patent Figure 1, 9:420, 104-7, 11:4850, 15:1128, Figure 4A, Figure 5. Huawei’s construction
which requires “only canberead to exclude the disclosed coding embodiment. A construction
that excludes embodiments is rarely corr8ete Accent Packaging, Inc. v. Leggett & Plait,,
707 F.3d 1318, 1326 (Fed. Cir. 2013) (holding that a construction that excludes the preferred
embodiment “is rarely, if ever, correct.’luawei contends that the “coded stream” in question
must bea datastream at the location that includwedy theencoded coefficient numbgéhe output
of block 111 of Figure 1) Howeverthe “coded stream” is not claiméalrequire such Bmitation.
But rather,as claimedthe coded stream merely mustdeneratedy coding the number of nen
zero coefficiets included in the current block. This could include the coded stream at the point at
which the coded streamcludeshe other informatiorincluding prediction and value information
because the claimexddream is not limited to only containing the numisienonzero coefficients

The Court construes “generated by coding the number of the nemero coefficients
included in the current block” to mean “generated by transforming the number of norzero

coefficients included in the current block into a variabldength code.”

3. “ordering vector” ['216 Patent claims 1, 2, 3, 11, 14, 19, 21, 34]

PanOptis: Huawei:
“one or more ordering patterns thiagether | “a onedimensional array of numbers, not
define the reordering of the bits of the motheémplemented in an interleaver”
code word”
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The paries’ arguments raise two issues. Firstesl the specification mandate“one
dimensional arrdylimitation? Second, des the file history mandatkee “not implemented in an
interleavet limitation?

Positions ofthe Parties

PanOptis states that in the prior, anultiple puncturingpatterns (all different) would be
used separately to puncture separate copies of the mothevaabi@ll the same) to form separate
subblocks, each comprising a subset of the motiae word (Dkt. No. 94 at 7 (citing '216 Patent
6:47-53).)PanOptis characterizéise '216 Ritent as describingpplying an ordering vector to the
(single) mother code word to form a unitary reordered mother code word. PanOptis points to
exemplary puncturing “patterns” P1=[100100100100100100 . . . @6]010010010010010010
... 010], and P3=[001001001001001001 . . . 001] “together forenéxemplary ordering vector,
0=[1,4,7,10,...,2,58,11,...,3,6,9,12, ... ], and this ordeeciyr define the order in which
the bits forming the reordered mother code word are todaiilated and forwarded to the receiver.

(Id (citing 216 Patent7:1-10).) PanOptis contends its construction conforms to such usage.
PanOptis further contends that one skillethe art would not limit the term to “ordmensional”
in light of the specification.d. at 310 (citing Dkt. No. 942 (Haimovich Decl.) aff111-20).)

PanOptis contends that thwrd “interleaver” is not mentioneih the specification othe
claims.PanOptis contends that the patentee’s Nov. 5, 2002, Office Action Response, relied on by
Huawei does not containckear disclaimerPanOptis contends thiie patentee’s remarks refer to
an“interleaver”with respect to the Li reference. (Dkt. No. 94 & (citing Dkt. No. 942 p. 158
of 193(File History Excerpts) at p@-12).)PanOptis states thditd patentee amended the pending
claims by adding the “wherein the reordered modoele word is generated based on an ordering

vector, the ordering vectoetining an order invhich bits forming the reordered mother code word

24



are to be modulated and forwarded t@eeiver” limitation.ld. PanOptis states thdid patentee
argued that Li fails to teach “a reordered mother code thartds generated based amordering
vector . . .,” stating, “[ijn contrast, Li's interleaver breakscorrelation of sequential fading
coefficients, maximizes the diversity order of the system, lanedks the correlation among
sequentiallycoded bits and the correlation among thites associated with the same seven
symbols.” (d. (citing Dkt. No. 94-2 p. 165-166 of 19Bile History Excerpts) at p@&-9).)

PanOptis contends thate patentee did not argue that Li is distinct from the claims
because Li uses anterleaverPanOptis contends thtlite patentee explained how Li’s particular
interleaver and the functions peerforms are unrelated to the amended claims’ requirement to
generate a reordered mother caaed.(Dkt. No. 94 at 8.)PanOptis contends that thereference
can be described as: (i) create a mother code word, (ii) purtbeir@other code word with a
puncturing pattern to create a subblock, (iii) and then interleavautitdock PanOptis contends
that Li's interleaver at best createseordered subblocks, not a reordered mother code word as
required by the amended clainfll.) PanOptisstates thak.i is akin to the por art described in
the passage &t47-53of the patentPanOptiontends thgbrosecutiorargument echoes the '216
specification, whichcontrasts the prior art method of puncturingcteate subblocks with the
inventive scheme of reordering the whole mother code word. (Dkt. No. 94 at 8-9.)

With respect to the “ondimensional array” limitationPanOptis contends that Huawel
relies on the “exemplargrdering vector” from the preferred embodiment, which is depicted as a
commaseparated list aiumbers between square brackBenOptis contends that t124.6 Patent
does not describtbe ordering vector @ene-dimensional,” nodoes it mention dimensionality or
“arrays” at all.(Dkt. No. 94 at 9 PanOptis contends that tiverd “vector” does not suggest siegl

dimensionalityasa “vector” can have aarbitrarynumber of dimensionsld.).

25



PanOptis further contendsluawei’s prgosal is inconsistent with the preferred
embodiment, wheréhe mother code word 506 is sequentially punctured using one or more
puncturing patterns P1, P2, P3, ... Pn that together form the ordering vector.” PanOptis contends
that even assumintpat eab patternis onedimensional, because there ardistinct patterns in
the preferred embodiment, theesultant ordering vector need not be represented one
dimensionally, foexamplejn a matrix. (d. at 310.)

As to “vector,” Huawei contends that itonstruction trackshow a skilled artisan
understand$vector.” Huawei notes that as claimetle ordering vector both reorders the mother
code wordand “defines the order in which the bits of the mother code word are to be modulated
and forwarded to a retver.” Huawei contends that the patent only discloses adonensional
array of nunbers for the ordering vectdduawei also contends that only a atieensional array
of numbers can achieve this dual purp@dbé&t. No. 101 at 8 (citing Dkt. No. 161 (Bims Decl)
at 1196-97).. Huawei also contends that technical dictionaries point to a vector being a one
dimensional array of numbersd(at 8, n.3.)

As to Pa®ptis contention that théordering vector” could be, for example, a matrix,
Huawei contends that matrix is anot vectorHuawei also contends that the patent never teaches
or suggesta matrix, but even if it did, the claim term is orderiuggtor Huawei contends that
multi-dimensional arrayi.€., a matrix) cannot rearrange a code wordasddefine the order in
which those bits are to be modulated and forwarded; it requires more informagiono(@form
whether bits are sent relay-row or columnby-column). Dkt. No. 101 at 1).Huaweicontends
that PanOptiss correct that a veéar could be multdimensional in that &ector’'s entries can

represent multiple dimensions, but the vector itself is still adimensional array (like a line on
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a 2D map)Regardlessiiuawei contends thaéhe patent does not contemplate or suggest a multi
dimensional vectorld. (citing Dkt. No. 101-1Bims Decl.) aff110-11).)

With regard to the prosecution history, Huawei contends lilea®TO rejected all original
independat claims over three referencesdaach reference taught an interleaver, which the PTO
found to be a reordering circuftd.at 8.)Huawei contends thab tbovercome this art, the patentees
added the “ordering vector” limitation to the reordering circuit and argued tiavidistinguished
their reordering circuit from interleavetduawei contends th&b overcome.i, the patentees just
guotedLi and argued, without explanation, that what they quoted rhadkfferent. Huawei
contends, however, that what the paterdeetedin Li describes “the purposef bit-by-bit
interleaving. Specifically, Huawei compares the statement in the Amendment and Response to

the statement in Li:

Li fails to teach, suggest, or render obvious at least one of the distinguishing features of
independent claim 1 as amended. In particular, Li fails to teach, suggest, or render obvious a
reordered mother code word that is generated based on an ordering vector, wherein the ordering
vector defines an order in which bits forming the reorderedemother code word are to be modulated

and forwarded to a receiver. In contrast, Li's interlever breaks a correlation of sequential fading

coefficients, maximizes the diversity order of the system, and breaks the correlation among

sequentially-coded bits and the correlation among the bits associated with the same seven symbols.

(Dkt. No. 101 at 9 (quoting Dkt. No. 141 (October 31, 2002 Amendment) at 8) (emphasis

added).)
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interleaved bits are grouped into modulatien symbols. The

purpose of bit-by-bit interleaving is*(1) to break the cor-
relation of sequential fading coefficients and to maximize
the diversity order of the system (3] and (2) to break the
correlation among the sequentially coded bits and the cor-
relation among the bits associated with the same channel
symbols.

(Id. (quoting Dkt. No. 10414 (Li) at 625emphasis added)).) Huawei contends that this “purpose”
is the purpose of an interleaving circutiis notthe interleaver circuit itselfnd it is the purpose
of all interleavers(ld.) Huawei contends thathen the patentees distinguisiedoased orlLi’s
description of the “purpose” of interleaving, a person of ordinary skill understandshéha
patentees distinguished their claims from all interlea\kts(citing Dkt. No. 1011 (Bims Decl.)
at 115556, 80).)

At the oral hearing, Huawei somewhat shifted arguments and emphasizedt that
minimum, the file history serveas a disclaimer to a “bly-bit interleaver.” Dkt. No. 111 at 48-
50, 57-59.)

In reply with respect to the “one dimensional array of numbers,” PanOptis contends that
Huawei relieon extrinsic evidence and the preferred embodinfento Huaweis argument that
a matrix “requires more information” to define the order (express whédibebits are selected
across rows or columns), PanOptis contends thalonensional array would also need madhe
starting point, the gaps betwe@ subsequent sequences, and whether the array should be read
left to right or rightto left. (Dkt. No. 102 at 3 (citing ‘216 Patefitl1-3 (“[A] first subsequence []
taken from a first sequence of bits (e.g., startingy the leftmost value) in the reoreéermother
code word [] is modulated and transmittecthe receiver”);216 Patent7:34-38 (“the second

sequence of bits can be adjacent to the $eguence”); an@:1922 (“a second sequence of bits
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preferably starting from where the firsubsequence] [stopped”)).) PanOptis contends that
Huawei’s argumentegarding matrices raises a distinctisithout a difference.

As to interleavers, PanOptis contends that the patentee distingthistieebrdered mother
code word . . . based on an ordering vectdrlimitation from three referenceBanOptis contends
thatwhile the references each have interleavers, at no point did the patentee ever siatlghat
having an interleaver was a basis for distinction. PanOptis contendBehgtentee’s reciian
of what Li explains to béhefunctionsof Li's interleaver isnot a disclaimer of interleavers as a
whole. (Dkt. No. 102 at 4BpanOptis contends that there is no suggestion that an interleaver used
differently could nosatisfy the claim limitation Further,PanOptis contends thuawei ignores
the fact that the patente@ not evermention interleavingvhile distinguishing Eroz and Kleider
on the same limitationPanOptis contends thatpatenteewould not disclaim interleavers to
traverse a firsteference, and then not use that same, univpmat to traverse the second and
third references, where those references also use interle@@grs.

PanOptis contends th&tuawei (1) refers to the alleged purpose of Li's interleav @)
argues thathe purpose of Li'snterleaver is the same as the purpose of every interleane(3)
reasons that since the paterdestinguished away from Li’s interleaver, it mustaalisclaimed
all interleavers.PanOptis contends this is a flawed argumest nterleavers are broadly
understood to shuffle bits, and they can be usetiasteof different ways and for a host of different
purposes based on where in a system’s datatfiey are usedld. at 45 (citing Dkt. No. 942
(Haimovich Decl.) at{18693)). PanOptis contends thai’'s interleaver serves the purposes
explained in the file historipecause o#vhere it exists in Li's systenmamely, downstream from
where Li creates subblockisrough puncturing. PanOptis contends that Li’s interleaver does not

create a reordered mother code word.
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Analysis
As to “onedimensional, Huawei does not point to intrinsic evidence that mandates

inclusion of the limitation in the term “ordering vector.” The patent does noterégite

dimensional” or make references timénsions at all. What the patent does teach is that in the
disclosed embodimeythe “ordering vector” is comprised of the combination of multiple patterns.

Whether those patterns mustdmmbined in a long series to form a single-dimaensional array

or combined in a multi-dimensional array is not described. Specifically, thet platkes teach:

“In the preferred embodiment of the present invention, the mother code word 506
is sequentidl punctured using one or more puncturing patterns P1, P2, P3 ... Pn
that together form the ordering vector. An exemplary ordering vector is given
below:

0=[1,4,7,10,...,2,58,11,...,3,6,9,12, . ..]

'216 Patent 7:1-6. Further, the example puncturing patterns in bit form are dessribed a
Exemplary puncturing patterns P1, P2 and P3 are given below:
P1=[100100100100100100 . .. 100]

P2=[010010010010010010 . . . 010]
P3=[001001001001001001 . .. 001]

Id. at 6:5357. Huawei would have these bits be combined to “together form the ordering vector”

in a one dimensional array. To rebut PanOptis’ assertion that the data could be combined in a

multi-dimensional array, Huawei contends that additional information would be needed to apply

the vector (such as row and column information), and thus a-diénsional array cannot be
used. That argument conflicts with the specification that teaches additionahatifmn beyond

the bit listingis needed, such as whether bits of each pattern are read Igfittdhaw and where

each pattern is placed, and where one pattern stops and one loe@in8:13, 7:34-38, 9:19-22.

At the oral hearing, Huawei acknowledged that nothing in the specificatien #tat the “ordered

vector” cannot be an arrayDKt. No. 111 at 36.)
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As to the extrinsic evidence (dictionaries and experts), the Court findsathrabstthe
evidence is conflicting. Even Huaweisvn dictionary citationsecite a broad meaning beyond
one-dimensionalFor example, one definition Huawei cit@sincludes “aset of numbers in an
order that has meaning when each position is mapped to a corresponding dim@igioNo.
10118 at 520.) This definition does not mentiéone-dimensiondl and comes from a
telecommunications dictionary, as opposed to Huawei’s other general dictioacpraputing
dictionary. (d.) Anotherof Huawei’'s definitions alsoincludes “an ordered set of two or more
numbers.” Dkt. No. 10219 at2.) In light of the specification’s more general description that the
multiple patterns of bits (puncturing patterns) may meradgéther form the ordering vector
(216 Patent 7:%6), the Court declines to limit the “reordering vector” to only -air@ensional
arrays of data.

As to the prosecution historggarding interleavershe Court finds PanOptis’ arguments
better supportedB ecause the prosecution history represents an ongoing negotiation between the
PTO and the applicant, rather than the final product of that negotiation, it often lacksithi@t
the specification anchts is less useful for claim construction purposesillips, 415 F.3d at
1317 Here, the prosecution history does not provide clear support to exclude all intsrfeawve
the claim. If anything, the prosecution stands for the proposition that aleaters were not
excluded. With regard to Li, “interleaver” was not mentioned. Rather, mshelyLi stated to be
the purpose of the bliy-bit interleaving as characterizatd usedy Li was referenced by the
patentees. There is no mention that the ephdisclosed by Li applies to all interleaverseven
applies to all bHoy-bit interleavers. It is the “actual arguments made” that provide disclaimer.
Tech. Props. LLC v. Huawei Techs..Chbtd., 849 F.3d 1349, 1359 (Fed. Cir. 2017). Here,

“interleaves,” “bit-by-bit interleavers’or interleaving in general was not stated to be the point of
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distinction. SeeDkt. No. 10113 (October 31, 2002 Amendment) aB.3 The prosecution
statementdoes not support the position that all interleavarall bit-by-bit interleaverswere
disclaimed. Though the parties dispute whether the stated purpose in Li wouldcappbry
conceivable interleaver bit-by-bit interleaver, as opposed to the particular implementation of Li
that is the very reason prosecution drigtmay “lack the clarity” to limit the claims. Moreover, as
both parties admit, all three references included the use of interleavers. Hotiveedeaver”
(and thanterleaver‘purpose” argued by Huawei) was not mentioned with regard to the other two
references. (Dkt. No. 1013 (October 31, 2002 Amendment) afl8) This further counsels
against the position that the Amendment disclaimed all interleavers in general.

The Court construes “ordering vector” to mean “one or more ordering patterns that

together define the reordering of the bits of the mother code word

4. *“reordering circuit for reordering...and generating’ [216 Patent claims 1, 11, 34]

PanOptis: Huawei:
No construction necessary. “a circuit for reordering a sequence of bits
without interleaving the sequence ... and
generating”

OR

“a circuit for reordering, without using an
interleaver, the bits of ... and generating”

The parties dispute wtteer Huawei’'soriginal use of “sequence of bits” causes confusion
and whether “without usingn interleaver” is propdpresenting the same dispute as addressed in
“ordering vector”)

Positions of the Parties

PanOptis contends th&luaweiintroduces the termséquencef bits” in a way that is
likely to lead to jury confusiorRPanOptis notes that, in the clairtise reordering circuit reorders

32



the mother code word to create a reordererdher code word, and then a modulating circuit
modulates a “subsequence” that is taken froereordered mother code word. PanOptis contends
that n Huawei’'s proposed construction, theequencef bits” is the mother ate word before it

is reordered, Wt the claims also recite‘aubsequence” to be taken from the reordered mother code
word. PanOptis contends that “subsequence” would imply a portion of the sequence (pre
reordered)nother code word, and thithiawei’s suggestion that tsequencexists both before

and aftereordering injects confusion and inconsistency into otherwise clear clagudge (Dkt.

No. 94 at 4-5.)

Huawei contends #t, in the alternativehe Court should construe the term as “a circuit
for reordering, without using an interleaver, the bits of ... and generating,” vehstibstantively
identical to Huawei’s original proposaihd removes the “sequence of bits” isgdt. No. 101 at
7.) As to its original constructiorjluaweistates that itloes not suggest théte sequencexists
both before and after reorderinguawei states that irecognizes that the “sequence” being
reordered is the mother code word and thatrésellt generated by the reordering circuit is a
different sequencehe reordered mother code word). (Dkt. No. 101 at 7-8.)

Both parties rely on the arguments presented with regard to “ordering”vecsatdress
the “without an interleaver” language.

Analysis
Huawei has proposed a construction without the use of “sequence.” Because both parties

propose a construction without the use of “sequence,” the Court does not have to address the
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guestion as to whether the use of “sequence” would potentially cause confusiorgaithtoethe
subsequently recited “subsequence.”

The only dispute left for the Court to resolve is the inclusion of the phrase “without an
interleaver, adisputeboth parties contend should trgck not)the inclusion of that phrase the
“ordering vectot term. The Court has resolvetthe interleaveissueabovewith regard to the
“ordering vector,” finding that the prosecution history does not suppuoitirig the claims to
“without an interleaver.” The Couapplies the sammationale to the “reordering circuit” term.

The Court construesthe term “reordering circuit for reordering ... and generating”

to have its plain and ordinary meaning.

5. “puncturing pattern” ['216 Patent claims 2, 14, 21, 34]

PanOptis: Huawei:
No construction necessary. “pattern of numbers that identifies bits to be
preservednd bits to be removed”

Alternatively: “bit selecting pattern used to
fully or partially reorder the mother code
word”

The parties dispute whether puncturing patterns “remove” bits.

Position of the Parties

PanOptis contends that Huawei proposes “identif[ying] bits . be t@moved.PanOptis
contends that this is confusing the patent makes clear that bits are not “removed” from the
mother codevord, but rathethey are reorderedDkt. No. 94 atl0-11.) RnOptis contends that
unlike the prior art, where the mother code worplisctured to create subblocks, the patent appli
an orderingvector (formed from puncturing patterns in the preferred embodiment) to receder th

entire mother code wordd( (comparing '216 Patent Fig. 3 wilg. 5).).
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PanOptis contends that the '2R&tent discloses puncturing patterns tbhgetherform the
ordering vector: “[ih the preferred embodiment . . . , the mother code wordss8équentially
punctured using one or more puncturing patterns P1, P2, P3 . . . Pn that together form the ordering
vector.”’216 Patent 7:47. PanOptis contends th&ietexemplary puncturing patterns are readily
understood and the term is used@aordance with its plain meanirfkt. No. 94 at 11.) PanOptis
also contends thatuaweis argumentthat the claimed “orderingector” is “not anindividual
punctuing pattern”is inconsistent with claim 2, whicstates that the ordering vector may be
“based on at least one puncturing pattern.” (Dkt. No. 102 at 5.)

Huawei contends that the patent states, puncturing patterns are “bitonégisiog ones
[bits to keep] and zeros [bits to remove].” '216 Patent-47Z.3Huawei contends that thmgatent
discloses three exemplar puncturing patterns. Huawei points to one ofbiiegnP1 =
[100100100100...]Huawei contends thapplying the first ten slots of P1 to a-bfi code word
will keep the bits in positions 1, 4, 7, and 10 and delete (i.e., “puncture”) théluastei notes
thatP1 could also be written as [1,4,7, ...] because these nuaredise bHpositions to keep; the
numbe(s) in-between (i.e., 3, 56, etc.) can be left out because they are th@dsitions to
remove. (Dkt. No. 101 at 11.)

Huawei contends that the admitted prior art uses puncturing patterns to keemawel re
bitsfrom a mother code word to reducguse less bitdp a punctured data block that can fit on a
fixed-sized channel. '216 Patent Figs-3,11:6267 (“[T]lhe coded data block is punctured
according to a selected deleting pattermproduce a corresponding punctured data block having
erasure$). Huawei contends thatripr art cited on the face of the patent describes puinct

patterns in the same way. (Dkt. No. 101 at 12.)
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Huawei contends that the 216 patent discloses another use for these punctteing pat
applying multiple priorart puncturing patterns, one after the other. '216 Patdnb (“[T]he
mother code word 506 is sequentially punctured using one or more puncturing patterns ....").
Huawei contends thatpplying these puncturing patterns seufisdly means that “together” they
form an “ordering vector.Huawei contends that the ordering vector (not an individual puncturing
pattern) ensures that no bits are added or removed from the mother code word. (Dkt. No. 101 at
12 (citing '216 Patent 7:8 and Dkt. No. 1041 (Bims Decl) 1113840).) Huawei contends that
each individual pattern still defines bits to keep and remove from the mother codédwibraits
are added or removeHuawei contends that the result is not a “reordered” mother codg o
is something else-a modified or punctured data block (like in the prior §B@kt. No. 101 at 12,

n. 6.)

Huawei agrees that bits are not removed from the mother code word, but disagrees that
Huawei’s construction is confusingluawei states thahbugh the net overadéffect of using
sequential puncturing patterns that form an ordering vector is only to reorslewbén each
individual puncturing pattern is applied it defines bits to keep and bits to remove from ée cod
word. Id. Huawei contendthat thisis apuncturing pattern, regardless of how the system joins its
result with othe puncturing patterns’ result@Okt. No. 101 at 12-13.)

Huaweicontends thaPanOptisconstruction does not track how the patent uses puncturing
patterns and jushuddies the wateiPanOptiscontends tha& puncturing pattern cannot “fully”
reorder a mother code word: it can only remove bits, wiiahOptis expert agrees is not
“reordering.”(ld. at 13 (citing Dkt. No. 101- (Bims Decl.) afj134; Dkt. 94-ZHaimovich Decl.)
at7155.) Huawei contends that a puncturing pattern can only “partially reorder the noother

word” by identifying bits to keep and to remove from the code word; the removed bits must be put
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back into the final sequence (e.g., via another puncturing pattern that keeps thase ditpa
all others) to ensure that no bits are removed; but accounting for those (terypaardved bits
is not the role of any single puncturing patt€rd.) Huawei contends that P@ptis’ construction
is incorrect because it focuses on a particular use ofll@a@mn of puncturing patterrend does
not address the meaning of “puncturing pattern,” independent of how it is hsadei also
contends that PanOptis’ constructismedundantvith other language othe claimghat“each of
the at least one puncturing patterns being used to reorder the mother codéi6rddtent claim
2.
Analysis

The specification makes clear that “puncturing pattern” is a term known inidherand
that the term is used in the specification in the same manner as in the pAsrdascribed in the
Background of the Invention, the prior art techniques applied a single puncturing pateer
mother code word to create a “punctured data block (subblock)” whidedsads than the mother
code word due to deleting bit216 Patent Figures 2, 3,;62-67, 2:12-3:20.[T]he coded data
block is punctured according tcsalected deleting patteta produce a corresponding punctured
data block havingrasures Id. at1:62-64.Further, the specification is clear that the usage of the
puncturing pattern is what is different in the current disclosure, not the puncturie gatcept
itself. Specifically,the specification disclosesultiple puncturing patterns may be used together
to reorder a mother code word to form an ordering vector. The ordering vector includesds t
of the mother code word, just reorderdtthoughindividual puncturing patterns removesithe
usage bmultiple puncturing pattern®gether, provideall the bits. This is described:

For example, different puncturing patterns P1, P2, P3 . . . Pn may be used in

sequence to reorder and form the reordered mother code word 508. Whereas, in the

prior art different puncturing patterns P1, P2 . . . Pn (all different) would be used
separately to puncture each mother code word 306 (all the same) and ferendliff
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subblocks 308a, 308b . . . 308n (see FIG. 3). Exemplary puncturing p&iei2
and P3 are givendbow:
P1=[100100100100100100 . . . 100]
P2=[010010010010010010 . .. 010]
P3=[001001001001001001 . .. 001]
In the prior art, the subblock 308a would contain the bits in positions 1,4,7,10, . . .
of the mother code word 306, since the puncturing patternaBlones in these
positions. Similarly, the subblock 308b would contain the bits in positions 2,5,8,11,
... of the mother code word 306, and the subblock 308c (not shown) would contain
the bits in positions 3,6,9,12 . . . of the mother code word 306. These subblocks
308a, 308b and 308c are sequentially sent to the receiver 120 until the receiver
successfully decodes the digital data block 304.

In the preferred embodiment of the present invention, the mother code word
506 is sequentially punctured using one or more puncturing patterns P1, P2, P3 . ..
Pn that together form the ordering vector. An exemplary ordering vector is given
below:

0=[1,4,7,20,...,2,58,11,...,3,6,9,12,...]

'216 Patent 6:4+7:6. This usage of “puncturing patteralsoconforms to thaisage in theited

prior artand also conforms to both expémsderstanding of the term as used in the prio(@ee

Dkt. No. 1011 (Bims Decl.) af|1132-134;Dkt. No. 942 (Haimovich Decl) at {1 88, 106, 1)8
The Court finds that thextrinsic evidence is clear as to the meaning in the art of “puncturing
pattern” and that it conforms to the usage in the specification described above.

PanOptis contends that it would be confusing to define “puncturing patterns” as
“removing” data. Howeer, it is clear thatas known in the art and also as used in the specifi¢ation
that isexactlywhat puncturing pattesdo. That the patent describes using a technique to apply
multiple puncturing patterns to the mother code word and then combinestlits t® form a
reordered word that includes all the bits, does not change the meaning of an individualnmunct
pattern.At the oral hearing, PanOptis agreed to a construction as adopted below if the Court
changed “preserved” to “selected” and changed “removed” to “igndte"Court declines to

adoptsuch changes so as to stay more true to the intrinsic record as each individualrmqunctur
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pattern preserves angmovesbits, again the combination of multiple puncturing patterns
providing all the bits.
The Court construes “puncturing pattern” to mean “pattern of numbers that

identifies bits to be preserved and bits to be removed

6. “fixed net rate channel” 216 Patentclaim 34]

PanOptis: Huawei:
“fixed net bit rate channel” Indefinite.

Alternatively:
“channel characterized by a fixed number pf
net bits transmitted in a given time period.’
(Dkt. No. 94 at 14)

The parties dispute whether a term absent from the specificatetrate; rendes the
claim indefinite.

Positions of the Parties

PanOptiscontends that the claim itself provides conteyxtreferring to a “digital data
block” that is coded to create a coded mother code .\vRadOptis contends that one of ordinary
skill would understand that, the claim’s context, the net rate is the effextransmissionate of
those digital data bits. (Dkt. No. 102 at 6 (citing Dkt. No-29¢Haimovich Decl) at 1149))
PanOptiscontends thathie relevant claim language maps directly to a single paragraph in the
specificatin, at ‘216 Patent9:60-10:11, discussing “quality of service requments” and

“desired” “code rate.’PanOptiscontends thathis embodiment involves determining a “suitable
code rate” and then selecting “as maitg as is needed to obtain the subsequence corresponding
to that rate” ér transmission on thehannel(Dkt. No. 94 at 13 (citing '216 Patent 9:40:11).)

PanOptiscontends that one of ordinary skill in the art would understand that the “net bit rate” of
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the claimterm refers to selecting a bit sequence that correspondstie aateand thathe channel
is “fixed” in the sense that the desired “net bit rate” is unchanging over tanat (314 (citing
Dkt. No. 94-2 (Haimovich Decl.) at 1114®).)

As to the passage at 9:80:11, PanOptis contends thilaé claim maps$o this paragraph
PanOptis contends that the claimisique elements, includii‘quality of service requirements,”
and “as many bits as [is] needed” to obtain a “desirefvanted code rate,” are described in the
specification only within this particulgpassage(Dkt. No. 102 at 6.) As to the relevant disclosure
mentioningonly “variable rate,"PanOptis contends that the patent describes two solutions within
avariablegrossrate channel: (i) where the desired code rate stays the “same” (i.e., isdix@q)
where it changegld. (citing’216 Patent ai0:3-8 (“the same number of bits if the same code rate
is desired,” or “more ofewer bits if not, are . . . transmitted.]) PanOptis contends thdtet
specification thus discloses the claingmnariovhere the same number ét digital databits
are transmitted each timegi, where the net ratdannel is fixed.

Huawei contends that unlike the gross rateet rate depends on context. Huawei contends
that a “net rateis generally the ratat which “useful” bits are transmitte(@kt. No. 101 at 14
(citing PanOptis expertDkt. 942 (Haimovich Decl.) atf150 (*[N]et’ bitrate is commonly
understood to in the art as referring to the rate at which information bits, or usefuhriit
transmited.”)).) Huawei contends thathat is ‘Useful” depends on the context.

Huawei notes that inelesssystems use a layered protocol design. (Dkt. No. 94-4614
(citing Dkt. No. 1011 (Bims Decl) at1124)) Huawei's expert contends thatecommon layer,
the transport layer, manages retransmissions. (Dkt. Ne4 1Bitns Decl) at15.) He states that
to calculate the net rate of this layer, one must account for retransmissipni {ee same data

is sent twice, the net rate is roughly halvdt. at 1125) Further he states thatifferent layers
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typically have different net rate@d. at 1126.) Huawei contends that Pguis’ expert agrees that

a “net rate” is contextlependent: he explains that calculating the “net” bit rate should “exclude][],
for example, certain types of overhead bits.” (Dkt. No. 101 at 15 (quoting DRt(I9dimovich
Decl.) at150)) Huawei's expert states thaterhead bits are not fixed within or across layers;
instead, they depend, for example, on the layer being coedidel. (citing Dkt. No. 10t1 (Bims
Decl) at 1125.)

Huawei contends that claim 34, the specificatéomd the prosecution history dotexplain
the baseline (context) for the “net ratiddo not mention “net ratedther than in the claim.
(Dkt. No. 101 at 15.) Huawei further notes thaiugh the patent refers to a “fixed rate channel”
in the prior art, 1:44%62, a “fixed rate” is not a “fixedetrate.” (Id. (citing Dkt. No. 1011 (Bims
Decl.) at]128 (explaininghat there can be a “fixegtossrate” or a “fixednetrate”)).)

As to Pa@ptis citation of '216 Patent 9:60.0:11,Huawei notes that this passage does
not recite “fixed.” Huawei states that instead, these lines describe “variable ratéxXedaate,
channels:216 Paten®:60-64.Further Huawei states that this passage contains no meaotian
“net rate.”

In reply to Huawei’s arguments regarding network layers, PanOpt®atedges that net
rates can differ between layers, but states that, her@atkat is agnostiasto the concept of
layers. (Dkt. No. 102 at 6, n. 5.)

Analysis

The gecification repeatedly references a “gross rate chdrmdelmention is made in the
specification or prosecution history of a “net rate channel.” Further, the concepttbfis’ne
mentioned nowhere in the specification or prosecution histatgide of claim 34. PanOptis

contends that thirm “net” gains contexXtom the claim itself, specifically noting that the claim
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calls out “digital data block.” However, the specification is replete with disadothat what is
coded for transmission over a “gross rate channel” is also a digital data®bRigk.Patent
Abstract, Figure 4, 5:4:67, 7:178:11. Further, it is noted that claimvthich references a “gross
rate channgl uses similar “digital data block” language. PanOptis also contends that thetsonce
of “wanted/“desired” and'needed” provide context to “hé& That argument also fails. It is noted
that both claim 1 (“gross rate channel”) and claim 34 “fixed net rate channel” includettie w
“desired” and theconcept ofa “desired” number of bits to fill the bandwidth of the gross rate
channel (claim 1) or the “desired” code rdtarther, PanOptis notes that the passage ati43
includes these concepts. However, there is nothing to indicate that this passageirsctext
toward a “gross rate channel.” In fact, in context of the specification as le wa passage is
directed toward a gross rate channel.

As to the claim'sreference to “quality of service,” PanOptis again points to the passage at
9:43-10:11 for suppding such alanguageAgain, thispassaggn the context othe specification
as a whole, iglirectedto a gross rate channdlhe usage in the specification of “as many bits as is
needed to obtain the subsequérn(¢c2l6 Patent 10:R) also does ndend supportto PanOptis
argumentsAgain there is nothing to indicatbatthis passage is not directed toward a gross rate

channel. Further, this passage is explicitly directed to channels having veatable'schemes on

3The parties have agreed that “gross rate channel” is “a channel characterized by thehiatebdts may
be transmitted.”$eeDkt. No. 111 at 69.)
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variable rate, i.e., the transmittemtmls theoccupied bit rate channeldd. at 9:6264. However,
the term in question is “fixed net rate channel.”

As to quality of service requiremententified by PanOptisit is noted that quality
measurements are mentioned in context of the prididagt 2:17In context of the specification,
such reference applies to gross rate channels.

Based on the intrinsic evidenoghich provides no reference to the “net rate channel”
concept the “fixed net rate channetérmis indefinite as to the meanimg a “net rate channel.”
The extrinsic evidence also supports such a conclusion. The parties cite to conxpetitigeports
as to such issue. The Coalsofinds that Huawei’s expert’s opinions are more supported by the
intrinsic record ananoreplausble in light of the evidence as a wholéhe competing extrinsic
evidence of those skilled in the art better supports Huawei's position that the rtermate
channel” does not have definite meaning to those in the laght of the '216 Patent speciiion
See ®Bva Pharm. USA135 S. Ctat 841 (2015)(allowing courts tomake subsidiary factual
findings about thextrinsic evidence

The Court finds that the term “fixed net rate channel” is indefinite.

7. “transmit/transmitting the first absolute CQI value and the relative CQI value of
the second absolute CQI value in the same block’851 Patentclaims 1, 5]

PanOptis: Huawei:
“transmit/transmitting th@bsolute CQI value| “transmit/transmitting the absolute CQI valug
for a blockfor the first data and the relative | calculated for each block of the first data
CQIlvalue for the same block for the second plurality of blocks and the relative CQI value
data” calculated for each block of the second data
plurality of blocks”

The parties dispute whether the transmitting has to be “for each block.”
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Positions of the Parties

PanOptis contends th#ie patenteelaimed(in claim 1 for examplea calculating unit
configured to calculate CQI values “per each of the blocks” of thedata streamsBut, the
patentee then claimed a transmitting unit configured to transmit “thalfissiute CQI value and
the relative CQI value of the second absolute CQI value in the lslmclie” PanOptis contends
that he patentee plainly chose not taim transnitting “per each of the blocKs(Dkt. No. 94 at
16-17) PanOptis contends that Huawei’'s construction would limit the claims to embodimient 2 o
the specification.l(l. at 1617, n.7.)

PanOptis contends that the patent describes various embdosliareh that Huawei's
construction conflicts with some of the embodiments. PanOptis contends that thes pateod’'s
embodiments describe feeding back CQI information wamety of different ways, including
certain embodimentghat describe that CQI felack is reported as a single value per data
stream—i.e., “CQI of the reference substream alone is given in an absolute value and tled CQls
the othersubstreams are given in relative CQI valuékl” at 17 (quoting ‘851 Patent 6:-1®).)
Huawei contend¢hat reading each block would cut agaitie patent’sstated aim, which is to
“reduce the amount of feedbagKormation and system traffic(ld. (quoting’851 Patent 2:22
25).)

PanOptis also contends thdtet patentee amended thensmitting limitaton “to
specifically recite that ‘the first CQI value’ for the first data i@bsolute value and is not a relative
value.” (Id. at 17(citing Dkt. No. 942, Ex. B-4, p. 179f 193 (File History Respongeat p. 9.)
PanOptis contends thahe patentee thusonfirmed the claim covers transmitting a single
(absolute)CQI value for the first data and a single (relative) CQI value for the detada (Id. at

17.)
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Huawei contends that the '851 Patent describes a narrowband technique (embodiment 2)
that transmis an absolute/relative CQI value pair feach subcarrier block for frequency
scheduling purposebluawei also contends that the patent descthmsideband CQI techniqse
discussed in the patent transionily one absolute/relative CQI value pdor each data streato
the MIMO transmitting apparatus to reduce the amount of transmitted data. Hoategids that
the narrowband techniques are bettegcause they provide all the information required for
frequency scheduling but at the cost of transmittmoge CQI data(Dkt. No. 101 at 16.)

Huawei contends that the narrowband CQI techni¢pmbodiment 2 is the only
embodiment discussed in the proseculimtory andhe only technique that is captured by claims
1 and 5 of the patertluawei contends that its construction aligns the claims withahewband
techniques described in embodiment 2 that calculate and transmit CQI data for elac{Dktoc
No. 101 at 16-17.)

Huawei contends that loth independent claims, the “calculatifighitations require that
the absolute/relative CQI value pairs are calculatecdan subcarrier block of a plurality of
subcarrier blocks in the frequency domain. Huawei contendshibagh they are calculated for
each subcarrier block, the claims refer to them as first absolute CQI valveatndg CQI value.
Huawei contends that, thuke “transmit unit/transmitting” limitations would require that all the
subcarrier block pairs, subsequent to the calculation process, be transmitted back to the
transmitting apparatus. (Dkt. No. 101 at 17.)

Huawei states thatlven summarizing the claims at issue to the Examiner in response to a
rejection, the patentee explained that the claims require calculating aebstdtive CQI value
pairs on a “per each ofélblocks” and transmitting the block pairs:

[T]he subject matter of claims 11 and 18, which recite “calculat[ing] a firstwbso
CQI value per each of the blocks for the first data and a second absolute CQI value
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per each of the blocks for the secondagand calculat[ing] a relative value of the

second absolute CQI value with respect to the first absolute CQI palueach of

the blocksfrom the first absolute CQI value and the second absolute CQlimalue

the same blogk“transmit[ting] the first #solute CQI value and the relative value

of the second absolute CQI vainghe same blogk
(Dkt. No. 101-9at 8 emphasem original).)

Huawei further contends that the subseqtwherein” limitations of claims 1 and &lso
support Huawei’s proposdtiuawei contends that tlfesherein the relative CQI value...” clause,
which was added for reasons of patentability, minimally requires that tarission of CQI
values includes at least the first and second absolute/relative CQphioskDkt. No. 10l1at 17
18.) Huawei contends thd&anOptisnever addresses the effect of the “wherein” clause on the
“transmit unit/transmitting” limitations of claims 1 andHuawei contends that PanOptis ignores
the language of claims 1 and 5, both of which comport with only a single technigloselisin
the specification. Further, Huawei contends tRahOptis’ expert further ignores that all the
narrowband CQI techniques of the 851 patent transmit of all the absolute/rel@iivdoCk pairs
in the “plurality of blo&s” back to the transmitting apparatdsl. at 18-19.)

Huawei contends thdanOptis expert admits to mixing the disclosures fralfferent
embodiments that operate in different ways to support his claim construction argiichetitl8
(citing Dkt. 94-2 (Haimovich Decl.) af21]).) Huawei contends th&anOptisis using a non
existent embodiment to contradict the plain language of the clduohs.

Huawei contends thatPanOptis proposed construction renders the “transmit
unit/transnitting” limitations indefinite because it ambiguous as tawhichabsolute/relative CQI

value pair of the frequency domain is transmitted: the third CQI value papethdtimate pajr

etc? Huawei contends that its proposed consisaeliminates this ambiguityld.)
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As to the file history, PanOptis contends that the cited passage does nothing more than
parrot the claimsPanOptis contends thdte patentee explained that the claim covers a unit
configured to transmian absolute CQI value for the first data amdelative CQI value for the
second datgDkt. No. 102 at 7.)

As to the “wherein” clause, PanOptis contends that the earhdsulating unit” clause
defines what must bealculated, and the “wherein” clause explains how that calool&imade
acrosshe blocks of the first and second dadiee., taking first block from first block, second block
from second block. PanOptis contends that,reopto Huawei's argument, the “wherein” clause
does not require transmitting two or more pairs of data. PanOptis contendisishaasy to
calculate multiple pasr of values and transmit onlysangle pair, and the patent claims just that.
(Id.) PanOptisstates that one of ardary skill in the art wouldunderstand thathe claim’s
transmitting unit is configured to transmit pairs of data., where the absolute valfgg the first
block of the first data is to be transmitted, the relatafeie for the first block of the second data
is transmitted; where the absolute value for the second block of the first data isaiosbatted,
the relative value for the second block of the second data is transnmdted. (

Analysis

At the oral hearing?anOptis emphasized that “the first” merely references “the first data”
and “the second” merely references “the second datd’that what is recited in the claim is
transmitting one value for all of the dat@k{. No. 111at 77.) PanOptis’ argument does not
conform to the claim language. The claim language in questionadifth absolute CQI value”
and “the second absolute CQI valueAt the oral hearing, PanOptis could not rebut that it was
ignoring the antecedent basis of “the first...” and “the secondld.’af 7983.) The claimdoes

make reference to “first data and second data.” However, the claim then recites:
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...calculatea first absolute channel quality indicator (CQI) valueper each of the

blocks for the first data and a second absolute CQI value per each of the blocks for

the second data, and calculateelative CQI value of the second absolute CQI

value with respect to the first absolute CQI value, per each of the blocksthigom

first absolute CQI value and the second absolute CQI value in the same block...

‘851 Patent claim 1 (emphasis adde@ihe claim then rgtes the transmitting limitation in
guestionlt is clear from the claim languagiatin the transmitting limitatiothe antecedent for
“the first absolute CQI value” is the earlrecited ‘a first absolute channel quality indicator (CQI)
value per edtof the blocks and “therelative CQI value of theecond absolute CQI value” is the
earlier recited “a relative CQI value of the second absolute CQI value with respketficst
absolute CQI value, per each of the blocks.”

PanOptisjn effect contends that the use of “the” creates ambiguity and that “the” should
be ignored by contending that any absolute value CQI related to the firshdatayarelative CQI
value related to the second data may be transmitted. In support of such ay@an@ptis cites
to embodiments in which the absolute CQIs and relative CQIs are not calculateanandtted
on a block by block basibutrather,as an average of multiple blocl&ee’851 Patent Figure 4,
5:65-6:21%

The Court finds that such a readioigthe claim language is not reasonahléght of the
claim language itself and also in light of the specificat@sto the claimgusing claim 1 as an
example)first, the Court cannot ignore the claims referencehe first absolute CQI value” and

“therelative CQI value.” Second, the transmitting limitation further emphasizes ttietytdolock

nature of the claim by stated that “the” values are transmitted “in the samé€ BlanlOptis would

*Though the Court disagrees with PanOptis’ interpretation of the cldightrof the actual claim language
and the specification, to the extent PanOptis seeks to change the use of “the” as an gnsechdan
correction to the claim would be subjectremasonable debate. Such corrections cannot be made by the
Court as a Courtan only correcanerror if it “is not subject to reasonable debatédvo Indus.,

L.P. v. Micro Molds Corp.350 F.3d 1348, 1354 (Fed. Cir. 2003)
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ignore that the transmitting step of “the” values (wteeklier in the claim are calculated for “each
block”) are explicitly recited to be transmitted “in the same block” as opposaxne average
value for multiple blocks.The same block” appears to clearly refer to usageled Same block”

in the calculating step in which the calculations are performed “per each obtks.bThough,
“the same block” in the calculating step also lacks an antecedent basis, a most natugabfeadin
“same blocks” in the calculating step is as a reference to the claimed “per eaetbloicks” of

the calculating limitation. Third, theubsequentwherein” clause provides further details of the
calculating process. This limitation further emphasizes a block by block pregescribing
calculatng the relative CQI value in the first block with respect to the first CQI absaiue,v
and calculating the relative CQI second value in the second block with respedirst tizsolute
value CQI of the second block. Fourth, the wherein clause agasthe samehe absolute CQI
value” antecedence anthérelative CQI value” antecedence in usage where the claim is clearly
referencing a per block connotation.

The specification also conforms to Huawei’'s constructidnawei is correct in that
PanOpis, in effect mixes features of various embodiments. PanOptis contends that the patent
disclose<QI feedbackhatis reported as a single value per data stresting to the embodiment
of Figure 4 and its description &10-16 However, PanOptis has not identified, and the
specification does not describe, such embodiment with relation to the tbebleak” limitations
of the calculating unit claim element, “the same block” of both the calculating elemeérihe
transmitting element, and the “firstdek” and “second block” calculations of the wherein clause.
It is clear that as claimed, the claim is directed to ke each blockembodiments of the

specification.
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The Court construes “transmit/transmitting the first absolute CQI value and the
relative CQIl value of the second absolute CQI value in the same block” to mean
“transmit/transmitting the absolute CQI value calculated for each blockof the first data
plurality of blocks and the relative CQI value calculated for each block othe second data

plurality of blocks.”

8. “wherein the relative CQI value of the second absolut€QI value in the first block
of the plurality of blocks for the second data is calculated with respect te first
absolute CQI value in the first block of the plurality of blocksfor the first data, and
the relative CQI value of the second absolute CQI value in the second blodktbhe
plurality of blocks for the second data is calculated with respect to thert absolute
CQI value in the second block of the plurality of blocks fotthe first data” ['851
Patentclaims 1, 5]

PanOptis: Huawei:
“wherein the relative CQI for the first block ( “The relative CQI of the initial block in the

the plurality of blocks for the second data ig plurality of second data blocks is calculate
calculated as the absolute CQI value for the based on the absolute CQI of the initial
first block of the plurality of blocks for the | block in the plurality of first data blocks,
first data minus the absolute CQI value for thend the relativ€Ql of the next block in the
first block of the plurality of blocks for the | plurality of second data blocks is calculaté
second data, and the relative CQI for the | based on the absolute CQI of the next black
second block of the plurality of blocks for thein the pluality of first datablocks”
second data is calculated as #solute CQI
value for the second block of the plurality of
blocks for the first data minus the absolute
CQI value for the second block of the
plurality of blocks for the second data.”

U
o

\1%4
o

Two issues are presentéiirst, is the “first block of the plurality of blocks” the first block
in time, or justa more generabentification ofthe “first” block and the “second” block of the
plurality of blocks?Second the parties dispute PanOptis’ requirement that the calculation be a

subtraction (“minus”alculation
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Positions of the Parties

PanOptis contends thdtis term defines the dlas’ relative value calculatioPanOptis
contends that “initial” is not used in the claims or the specification, and is cogfiunsihat it
implies a temporal relationship between the blocks that does not @ds$t.No. 94 at 18.)
PanOptis also contends that “first/second data blocks” are not found elsewherelaims, in
any party’sconstruction, or in the specification of the patélat) PanOptis contends that the sub
phrase “first block of the plurality dilocks for the second data” is readily understood and needs
no construction.

PanOptis contends that its constructotarifies the claimlanguage to better explain how
the claimed relative value calculations are m&#Optis points tde specification as describing
the calculation asxamining the CQI values of “the individual chunks” of the various data streams
and calculatinghe difference “between the CQI value of the reference substream and the CQI
values ofsubstreams other than the reference substrgénat 18 (citing ‘851 Pater@&:17-24).)
PanOptigontends thahis term and thepecification both describe reducing feedback information
by calculating thelifference“between” and “with respect to” theCQI value of the reference
substream and the CQI values of [other] substreams.” (Dkt. No. 102 at 8 (citing '8518Pkient
24; 1:4757, 2:2225).) PanOpticontends that itproposal captures thgatent’s “educ|ing],”
(1:4757, 2:2225) and clarifies how it occursnamely, subtracting treecond value from the first
to find the diffeence “between” the two values.

PanOptis contends that the reduction in feedback (which is based on thetfacethgve,
slbtracted, valuecan be represented by fewer bits than an absolute)valube core of the
invention. (Dkt. No. 94at 19 (citing '851 Patert:47-57 2:2225).) PanOptisontends that its

proposal captures this reduction in feedback size by explaining thetlahige value calculation
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is based on a subtraction operatiamamely, the absolute CQI valta a block of the plurality of
blocks for the first data minus the absolute CQI value for the béouk of the plurality of blocks
for the second data.

Huawei objects to PanOptis additige subtraction function into th claim limitation.
Huawei contends that the 851 patent does not explicitly disclose any method for icegdhiat
relative CQI value(Dkt. No. 101 at 19citing Dkt. No. 1014 (Wells Del.) at 166).) Huawei
states that PanOptisclusion of “subtractionfor calculating theelativeCQI value is not proper
since no calculation functions for relative CQI values are disciostbe patent(ld.)

Analysis

Though PanOptis contends thaé patent teaches calculating the “difference” (Dkt. No.
102 at 8) the specification citationprovided by PanOptis do noexplicitly provide for a
difference, subtraction or minus calculatiom any manner At the oral hearing, PanOptis
acknowledged that was only relying on the specificatianuse of “between.”SeeDkt. No. 111
at 8889.) The patent does describe reducing the amount of feedback information by sending
“relative CQI” value as opposed to the absolute CQI vdleat 1:4757, 2:2225, 7:23-29.
Furthermore, thpatent descrilsthat the:

[r]elative value calculating section 350 calculates relative CQI values of the

individual chunks (hereinafter may be referred to as "relative chunk CQI values")

between the CQI value of the referesabstream and the CQI values of substreams

other than the reference substream
Id. 8:17'-22. This passage provides no limitation, though, on the particular method of calculating
the relative value between the reference substream and the other subSueaimh.PanOptis’
alleged subtraction embodiment was disclo&ahOptishas nofpointed to clear language in the

intrinsic record of lexicography, disavowal, or disclaimer mandating thét aanembodiment

must be incorporated into the clainfsee GE Lighting Solutiong50 F.3d at 130 ordis Corp,
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561 F.3d at 132%RatherPanOptisnerely poinsto an embodiment of the specification. However,
even a single embodiment is not necessarily enough to read a limitation into therahaithd
specification Arlington Indus, 632 F.3dat 1254 (“[E]Jven where a patent describes only a single
embodiment, claims will not be read restrictively unless the patentee hasstietsaha clear
intention to limit the claim scope using words of expressions of estr@kalision or restriction.”).
In context of the intrinsic record as a whole, PanOptis has not provided sufficient sigpport
incorporate “minus” into the construction.

As to the use of “initial” by Huawei, PanOptis contends that such a term could amply
tempaoal meaning. The specification does indicate that the blocks (also called chumiisated
in the patent at 1:492) refer to bundles in the frequency doméjh] ere, a "chunk” refers to a
bundle of consecutive subcarriers in the frequency domamil Patent 5:562. The claims also
call out ‘using a plurality of blocks, into which a plurality of consecutive subcarriers iqaeiney
domain are divided.” ‘851 Patent claims 1, 5. As draftkd claims recite “the first block” and
“the second block andmerely require thérst/secondblocks to be the first and second of “the
plurality of blocks.” Since Huawei has not pointed to any reason to potentially imgoniparal
limitation into the claims, the Court considers it improper to do so.

The Court construes the term “wherein the relative CQI value of the second absolute
CQlI value in the first block of the plurality of blocks for the second datasg calculated with
respect to the first absolute CQI value in the first block of the pluralityof blocksfor the first
data, and the relative CQI value of the second absolute CQI value in the seddnlock of the
plurality of blocks for the second data is calculated with respect to therft absolute CQI
value in the second block of the plurality of blocks fothe first data” to have its plain and

ordinary meaning.
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9. “wherein a first subset of the valuess reserved for indicating the transport format
of the protocol data unit and a second subset of the values, different from thiest
subset of values, is resged for indicating the redundancy version for transmitting
the user data”['284 Patentclaims 1, 14]

PanOptis: Huawei:
No construction necessary. “wherein a first subset ofalues is set aside
just for transport formatalues of the protocol
Alternatively: data unit and a second subset ofvakies is
“wherein a firstsubset of the values is used | set aside just faredundancy version valués
for indicating the transport format tfe transmitting the usetata”

protocol data unit andsecondsubset of the
values different from the first subset te

values, is used for indicating the redundangy
version fortransmitting the user data”

The parties disputehether‘reserved for,” requires set aside just for.”

Positions of the Parties

PanOptis contends thaet aside just fortvould narrow the claims to exclude virtually
every disclosed embodimeitanOptis contends Huawei’'s only basisddding this limitation is
dictionary definitions of the word “reserved.” PanOptis contends hlegbatent describes “jointly
encoding” at least two values in the control information, tthasport format and redundancy
version, in subsets of values reserved for the transport f@¢theatTF range”) and redundancy
version (the “RV range”), respectiyel(Dkt. No. 94 at 21 (citing '284 Patethb:29-41, 16:60-
17:24,Table 3)) PanOptis contends thdte patent does not disclose that these subsets are “set
aside just for'transport format or redundancy version; rather, it teaches and claims the opposite,
explicitly giving examples where a redundancy version is implicit in the values of thafgEr
or atransport format is implicit in values of the “RV rang@d. (citing '284 Patentl5:29-60,
claims 3, 29.) PanOptis contends theiuawei’s constructionwvould exclude these disclosed and
claimed embodiments.

Huawei contends that their construction is consistent with the way the patent ugesithe

“reserved.” For exampldjuaweicontends thathe patent explainshat prior art techniques had
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“25[32] -1 = 31 transport format values,” with “one valeserved forOut of Rangg” and a7
bit example where “3 values are toreserved fosignaling.” (Dkt. No. 101 at 21 (quoting '284
Patent 27:141, 27:1015).) Huaweifurther contends that themonstruction is consistent with
extrinsic evidenceélictionaries. id. at 22, n.9.Huawei also points tthis Courts construction of
“reserved”in other casesld. (citing Customedia Techs., LLC v. DISH Networks Cd&p17 WL
568669, 9 (E.D. Tex. Feb. 13, 2017) (construing “individually controlledesetvedadvertising
data storage section” to mean “individually controlled data storage seetiaside just fastoring
the specifically identified advertising dajaFreedom Wireless, Inc. v. Alltel Cor2008 WL
4647270, 11 (E.D. Tex. Oct. 17, 2008) (construirggérvedorepaid cellular telephone number”
to mean “a telephone numbeledicated fomssignment to a preaid subscriber™).)

Huawei contends thatsitonstruction also properly recognizes that the asserted claims do
not cover every disclosed embodiment and that the “reserved for” feature, whiti described
once in the pater{in the summary), is not illustrated in the joint field Tables (i.ablds 38).

(Dkt. No. 101 at22 (referencing '284 Patent 38-46).) Huawei contends thatlaims need not
cover every embodimenHuawei contends that the summary of the invention has three dozen
embodiments, it not each one is described in detail and none of those detailed embodiments
represent all other embodimenfisl.) Huawei contends thatone of the joint field embodiments

in the detailed descriptions demonstrate the “reserved for” feéiDkie No. 101 at 23 (citing '284
Patent13:1828:42 and Dkt. No. 101 (Bims Decl) at 1139)) Huawei contends that ntrary to
PanOptisexpert, Dkt. 942 116364, Tables 3 and 4 do not show the “reserved for” feature for

both subsets of values:
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TABLE 3

TABLE 4
Signaled Signaled Signaled Signaled
Value Value TF E;Ji[e ]‘»fg';.lil; TF
(binary) (decimal} (TBS) RV Ranges (binary) (decimal) (TBS) RV Ranges
P

0000 0 — [§] TF range 0000 0 — 0 TF range
0001 1 — 0 0001 1 — 0

0010 2 — 0 0010 2 — 0

0011 3 — 0 0011 3 — 0

0100 4 — 0 0100 4 — 1

0101 5 100 g 1 0101 5 100 1

0110 6 120 g 0110 6 120 1

0111 7 150 0 0111 7 150 1

1000 8 200 Q 1000 % 2061 2

1001 g — 0 — 2

1010 10 — 0 18?(1) 13 — 2

1011 11 — 0 ] 1011 11 — 2

1100 12 — 0 1100 12 — 2

1101 13 1 RV range 1101 13 N/A 0 RV range
1110 14 2 1110 14 1

1111 15 3 1111 15 2

Huawei contends that in Tables 3 & 4, each Signaled Maltlee defined TF range (rows1®)
explicitly indicates an RV value (red boxes on the right sides); so no SignaledivaheeTF
range (rows €2) is reserved for TF valuefid. at 23 (citing Dkt. No. 104 (Bims Decl) at
1916263).) Huawei contendshiat @nversely, the RV range (rows-13) is set aside just for (i.e.,
reserved for) RV values: those rows only explicitly indicate RV valu@sor 3; but the TF values
in this range are “N/A” (green boxes on the left sides) because one cannotlgxtoidla TF
value in these RV rangeduawei states tham Tables 3 & 4, only the RV ranges are reserved for
RV; the TF ranges are not reserved for TF (the TF range can explicitly cbatrelrV and TF
but does not exclusively indicate TF values; it & explicitly indicates an RV valug)d.)
Huawei contends thahé same is true for the other joint field embodiments in the detailed
description (Tables-B): they only show one subset reserved for particular values (the RV values
in the RV ranges), but none of them show both sulbes&ved for respective valuekl. ((citing
Dkt. No. 100-1 Bims Decl.)at1116263).)

Huawei contends that P@ptis’ constructiorreads the wordreserved out of the claim
language. Huawei contends thaPanOptis proposed construction renders “reserved for”

meaningless because “using” one subset of values for TF values is differentpader lthan,
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“reserving it for TF values.Huawei contends that “allocated,” which was rejected by this Court
in Customedia Tdts is evennarrower thaParOptis’ “used for.”(Dkt. No. 101 at 2324.) Huawei
contends thaPanOptiswould haveeveryembodiment be a “reserved for” embodiment because
every embodiment “uses” a subset for a TF range and another subset for an RVHuamgs.
contends that not every one of the three dozen embodiments is cleinaecei contends thabe
“reserved for” feature is just part of ordternativeembodiment; it is not a feature of every
embodiment(Dkt. No. 101 at 24 (citing '284 Patent36-46 (“According toanotherexemplary
embodiment ....")).)

In reply, PanOptis contends that@ustomedia Techshe patentee made distinguishing
arguments thatems were “reservespecifically for” reserved for one type of datas opposed
to” another,and/or ‘set asidé during prosecutionCustomedia Techs., LLC v. DISH Networks
Corp., 2017 WL 568669, at *8 (E.D. Tex. Feb. 13, 2017). (“On balance, the [] consistent
statements during prosecution should be given effe@d)Optis contends that, héset aside
just for’ neverappeas in the intrinsic record(Dkt. No. 102 at 8, n. 6.)

PanOptis contends that the specification describes embodiments of the inventiatiygener
in the summary of the invention, and then provides more detail on individual embodiments later
in the detailed description. (Dkt. No. 102 at 8.) PanOptis contends that Huaweonairdines
of the summary but that the patent describes utilizing the “jointly encodediaagbpfas opposed
to utilizing shared signalingjld. (citing '284 Paten¥:36-46, 7:15-35.) PanOpttontends that
acrosssixteen columns in the detailed description, the patent provides the details of itsumime
embodiments, all of which afgintly encoded” but nonef which mention that values are “set
aside just for."PanOptis contends thaach embodiment demonstrates that the two subsets of

values are “reserved” or “usgdespectively, for transport formats or redundancy versiang (
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may implicitly signal othemformation). (Dkt. No. 102 at 9 (citing '284 Patent 1563, 16:60
21:3; Dkt. No. 94-2Klaimovich Decl.) at 111641.64).)
Analysis
Independent claims 1 and 14 apelicitly focused on the joint encoding embodiments:
wherein the control channel signal received within saidfsarhe comprises a
control information field, in which the transport format and the redundancy version
of the protocol data unit ajeintly encoded,..
'285 Patent claim 1 (2B7-60), claim 14 (3(®-12).In context of theexplicit claim languagetself,
and the specification as a whole, this is clear. Huawei argues that the emiiadithe Summary
of Invention is a different staralone embodiment than the joint encoding embodiments of Tables
3-8 and the rest of the specificatioHowever, the passage cited to by Huawei does not make
mention ofjoint encoding. As the claims aear, even if such embodiment was a separate
embodiment, its relevance to the joint encoding ctasnimited at bestMoreover, the claimand
specification must be read as whole. In context of the totality of the intrvigienee, it is clear
that “reservedor” does not have to be reserved for exclusive use. Repeatsellgmbodiments
for joint encoding show that the usage is not “set asideéxidusive use, aseven Huawei admits.
In context of the joint encoding embodiments of the specification, it is clear thatsstnset of
valuesisreserved for the transport foat and some subset of valieseserved for the redundancy
version. That the values are reservidyever,does not mean that the values are reserved
“exclusively for” so that nothing else can be found thex does it mean that there cannot be
overlapof the subsets, as shown in the joint encoding embodin&ed®84 Patent 16:60-21:3.
The claims in question amiirected toward a joint encoding embodiment, and Huawei
would exclude all of the joint encoding embodimeftsereforethe Court concludes thatading

the claim to exclude thdisclosedjoint encoding embodiments would becorrect See Accent
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Packaging, Inc. v. Leggett & Platt, IncZ07 F.3d 1318, 1326 (Fed. Cir. 2013) (holding that a
construction that excludes the faeed embodiment “is rarely, if ever, correcfTiough Huawei
cites to other results in other cases dealing with other intrinsic records, thsiégntecordhere
dictates otherwisé[C]laims ‘must be read in view of the specification, of which theyapart.”
Phillips, 415 F.3d at 1314-1%quotingMarkman v. Westview Instruments, &2 F.3d 967, 979
(Fed. Cir. 1995) (en banc)). “[T]he specification ‘is always highly relevanthe claim
construction analysis. Usually, it is dispositive; it e tsingle best guide to the meaning of a
disputed term.”1d. (quotingVitronics Corp. v. Conceptronic, In®@0 F.3d 1576, 1582 (Fed. Cir.
1996)).

Having resolved the dispute between the parties, finding that “reserved” is rietllbmi
“set aside,” theCourt finds that the plain meaning of the term needs no further constrigsien.
02 Micro Int’l Ltd. v. Beyond Innovation Tech. C621 F.3d 1351, 1362 (Fed. Cir. 2008) (“district
courts are not (and should not be) required to construe every limitagsenp in a patent’s
asserted claims.”Finjan, Inc. v. Secure Computing Carp26 F.3d 1197, 1207 (Fed. Cir. 2010)
(“Unlike O2 Micro, where the court failed to resolve the parties’ quarrel, the district coented)
Defendants’ construction.”).

The Court construes the term“wherein a first subset of the valuess reserved for
indicating the transport format of the protocol data unit and a second subsetfdhe values,

different from the first subset of values, is reserved for indicating the redudancy version

for transmitting the user data” to have its plain and ordinary meaning.

11.“processing unitfor determining based on the received control channel signal a
transport format of and a redundancy version for an initial transmission or a
retransmission of a protocol data unit conveying user data” ['284 Patentl@im 1]
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PanOptis:

Huawei:

No construction necessary.

This claim term should not be governed by
U.S.C. § 112(6). But, should the Col
determine that this claim term should
governed by 35 U.S.C. § 112(6), tHearOptis
identifies that one or more of the followir
structure(s), act(s), or materials cepend to
this claim term:

Structure:

Figs. 510, cols. 10:21411:5, 11:5212:26,
23:32-25:17, 27:5e28:17, and/or equivalen!
thereof.

Function:

“determining based on the received con
channel signal a transport format of ang
redundancy version fan initial transmissior
or a retransmission of a protocol data U
conveying user data”

This term is written as a meaphis-function
subject to 35 U.S.C. § 112, Y 6.

Structure:

The specification does not disclose
necessary structure, algorithm, fowchart,
which renders the term indefinite under
US.C.8112, 9 1.

Function(s):

“determining based on the received con

irol

channel signal a transport format of and a

redundancy version for an initial transmiss
or a retransmission of a protocohtd unit
conveying user data”

on

The parties dispute whether the term is a mgdunsfunction term. If a meanglus-

function term, Huawei contends that no algorithm is disclosed for the “procesdifig uni

Positions of the Parties

PanOptis contends that tterm does not include “means for” language, and is therefore

entitled to a presumption thitis not subject to § 112 f@anOptis contends that'jgrocessing

unit” is a wellunderstood term in the networking and communicatants (Dkt. No. 94 at 22

(citing Syncpoint Imaging, LLC v. Nintendo of Am. Jido. 2:15¢v-00247JRGRSP, 2016 WL

55118, at *20 (E.D. Tex. Jan. 5, 2016) (finding the term “processor” not subject to 112(6) where

the claim “itself recites the objectives camperations of the processor’) and Dkt. No-294

(Haimovich Decl.) af1167#70).) PanOptis further states ththe “processing unit” is not a nonce
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term; rather, it connotes a weihderstoodtructure: the processing unit of a mobile terminat
generically meang anything tlat manipulates datéDkt. No. 94 at 22.)

PanOptis contends thdhe claim itself describes the processing unit determining a
transport format and redundancy version “based on the received control channélfsignahe
“receiver unit”using the contl channeinformation field that consists of two distinct subsets of
values—of which one is reserved famdicating the transport format and the other for indicating
the redundancy version. PanOptis further notes thahtbiemation is subsequently utikd by a
“transmitter unit” to transmit a protocol dateit using the transport format and redundancy
version.(Dkt. No. 94 at22-23 (citing claim 1) PanOptis contends this is analogouf&altime
Data, LLC v. Rackspace US, Inblo. 6:16¢cv-961, 2017 WL 2590195, at *16 (E.D. Tex. June 14,
2017) (holding “processor” not subject8ol12 16, noting 8§ 112 16 is not applicable where the
objectives and operations are sufficierdgscribed) an@&2E Processingv. Cabela’s Ing2015
U.S. Dist. LEXIS 86060 (E.D. Tex. July 2, 201%)15 U.S. DistLEXIS 86060 at *20 (noting
that 8 112 16 does not apply when there is context as to the “enpditsutputs” and where the
components “interact[] with other components... in a way that... inform[s] the s@mlcharacte
of the limitationin-question or otherwise impart[s] structure.”).

PanOptis contends that if the term is a mgaos{function term,the specification sets
forth sufficient structure for performing the claimed function. PanOpti¢ecals thathe claim
and specification describe the processing unit determining a transport formatcamdiancy
version based on the received control channel signal using the control anéomnetion field.
PanOptis contends tha&laim 1 and the specification further illustrate this determining by

explainingthat the control channel information field consists of a number of bits representing a
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range ofvalues, including two distinct subsets corresponding to the transport format and the
redundancy version. (Dkt. No. 94 at 23 (citing '284 Patent 11:53-12:129-48, 23:47-24:14).)

Huawei contends that “unit” is a nonce word that imparts no structure ukididraanson
analysis. Huawei notes that this Court has found “unit” to be a nonce @elidlar Commc’ns
Equip. LLC vHTC Corp, 2015 WL 10741012, 13 (E.D. Tex. Mar. 9, 2015) (“determination unit”
term subject to 8112(6) because the term “only recites the function of designatiogtwany
corresponding structure”gt. Lawrence Commc’ns LLC v. ZTE Co2016 WL 6275390at 19
(E.D. Tex. Oct. 25, 2016) (“spectral shaping unit” subject to 8112(6) because “unitidisca
word, the term was “otherwise arranged in meanosfunction format[,]” and the modifier
“spectral shaping” did not “impart sufficient structural mea). Huawei contends thatklgond
the nonce words, the term just recites the function performed. (Dkt. No. 101 at 25-26.)

Huawei contends that the term is indefinite because the specification does losedsc
algorithm for performing the “determiningunction. Huawei contends that the specification
merely parrots the claimed functional language without more. (Dkt. No. 101 at 26.) Huawei
contends that PanOptis’ identified passages for structure do not citelgonthms: claim 1
(merelyrecites the fuetions), 11:5312:11 (functional descriptions and not clearly linked to the
claimed “determining” function), 15:281 (same), 23:424:14 (same). (Dkt. No. 101 at 26.)
Huawei further distinguishesSyncpoint Imagingand Realtime Dataas being caseabout a
“processor” not a “processinqit.”

In reply, PanOptiscontends that Huawegnoresthe “wherein” clause limitation that
further defines the processing unit: “wherein the processing unit is furtheguweaf for the
determination of the control information field, which consists of a number of bits eagiresa

range of values that can be represemdte control information field.” PanOptis further contends

62



that the claim language describes how the processinginiaiacts with the receivingnd
transmitting units(Dkt. No. 102 at 9.PanOptis points to claimand the passages at 115311
and 15:291 agdescribing(1) that control informatiois transmitted to the receivingit, (2) how
the information determined by the processing isjbintly encoded in the contrahannel field
in N bits, (3) how the processing unit is configured for the determination of that ineldiding
specific information about subsets of values, édhow the information the processingit
determines ishen utilized by the transmitter unit to transmit a protocol data(kt. No. 102 at
9,n.9)

PanOptis further contends that Huawagued to this Court earlier this year that
“processing unit” in a mobile systelhas sufficient structurand is wellknown in the art to be
structue. (Dkt. No. 102 at 10 (citing Dkt. Nos. 142 1023, and 1024 (briefing and expert reports
in Huawei Techs. Co. Ltd. v:Nlobile US, Inc.No. 2:16¢cv-56 (E.D. Tex.)).) PanOptis contends
thatwhenthe claim and the specification debe the inputs and outputs of the processing unit,
the processing unitimteraction with other units in the terminal, and the “determiningéiforms,
the term is not subject to 8112(6ke Huawei Techs. Co. ¥Mobile US, Inc.2017 WL 2267304,
at *16 (E.D. Tex.) (“processing unit” is not subject to 8112(6)).

Analysis

The term in question is “processing unithe term “processor” may connote structure
such as a central processor or a microprocessor. However, here the term isitgracess a
term which may mean more. In fact, the specification makes clean thatdisclosure of the ‘284
Patent embodiments of the invention are intended to encompass more than merely processors:

Moreover, the invention according to otleemplary embodiments relates to the

implementation of the methods described herein in software and hardware.

Accordingly, another embodiment of the invention provides a computer readable
medium storing instructions that, when executed by a processoofuaibase
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station, cause the base station to generate a control channel signal comprising a
control information field in which a transport format and a redundancy version of
the protocol data unit is jointly encoded, and to transmit the control chanmal sig

to at least one mobile terminal.

'284 Patent 12:122. Similarly,
Another embodiment of the invention relates to the implementation of the above
described various embodiments using hardware and software. It is recogaized t
the various embodiments of the invention may be implemented or performed using
computing devices (processors). A computing device or processor may for exampl
be general purpose processors, digital signal processors (DSP), appbpattific
integrated circuits (ASIC), field pgrammable gate arrays (FPGA) or other
programmable logic devices, etc. The various embodiments of the invention may
also be performed or embodied by a combination of these devices.
Id. at 27:60-28:4. Moreover,
Further, the various embodiments of theeintron may also be implemented by
means of software modules, which are executed by a processor or directly in
hardware. Also a combination of software modules and a hardware implaorentat
may be possible. The software modules may be stored on any kamnpiuter
readable storage media, for example RAM, EPROM, EEPROM, flash memory,
registers, hard disks, CROM, DVD, etc.
Id. at 28:528:12 It is clear that in context of thgarticular specificatiorof the '284 Patent
“processing unit” is broadly intergted, including a wide range of hardwdirecluding but not
limited to, processors)ardware and softwarer software modules executed by a processor or
directly in hardwarePanOptis contends that this case is simildddawei Techs. Co. Ltd. v-T
Mobhile US, Inc, No. 2:16cv-56 (E.D. Tex.)in which this Court found “processing unit” to not be
a meangplusfunction term. The intrinsic record here is different, however, as noted in the
specification passages above
Further, though PanOptis argues that the claims provide definite inputs, outputs and

structural connections for the processor unit, the Court finds the oppbséeclaim herds

distinguishable fronthat inHuawei Techs. Co. Ltd. v:Nlobile US, IncHere, the claim calls out
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a mobile terrmal having a receiver unit, processing unit and transmitting unit. Though the claim
may include numerous limitations as to the various signals, transport format, reduvelain,
control information field, et¢the claim provides very little detail beyd the functional language

as to the processing unit. The inputs to the processing unit are not explicidy rédoe outputef

the processing unit are not explicitly recited, and where signals arael@doio and from the
processor are not recitefls to the processor unit specifically, the claim merely states:

a processing unit for determining based on the received control channel signal a

transport format of and a redundancy version for an initial transmission or a

retransmission of a protocol data unit conveying user data
(284 Patent claim 1) and “wherein the processing unit is further configured fortérendwtion
of the control information field (1d.). It is noted that as draftgtthe processaunit does not even
have to receive the control channel signalaasinput, but rather mereljhas tomake a
determination “based” on the control channel signal received by the receiver. Tdseokdhe
claim itself provide no bounds or meaning to the “processing unit” beyond the functional
limitations noted above. In this regard, the intrinsic record, including the ispé&oif and the
claims, is distinguishable frouawei Techs. Co. Ltd. v. T-Mobile US, Inc.

Though a presumption that the term is not a m@msfunction term existsbecause
“means” is not recitedWilliamsonmakes clear the use of a nonce word that does not provide
sufficiently definite means as the name of structure can invoke mpaasiginction claiming.
Williamson 792 F.3d at 1349. Specificaliilliamsonstates the standard to be:

The standard is whether the words of the claim are understood by persons of

ordinary skill in the art to have a sufficiently definite meaning as the name for

structure Greenberg91 F.3d at 1583. When a claim term lacks the word "means,"

the presumption can be overcome and 8§ 112, para. 6 will apply if the challenger

demonstrates that the claim term fails to "recite sufficiently definite structure™ or

else recites "function withouteciting sufficient structure for performing that
function.”" Watts,232 F.3d at 880. The converse presumption remains unaffected:
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"use of the word "'means' creates a presumption that 8§ 112, 6 applies.”
Personalized Medial61 F.3d at 703.

Id. Williamsonfurther stated that:

Generic terms such as "mechanism,” "element," "device," and other normt® wor
that reflect nothing more than verbal constructs may be used in a claim in a manner
that is tantamount to using the word "means" because they "typicaibt donnote
sufficiently definite structure” and therefore may invoke § 112, para. 6.

Id. at 1350.As used in the broad generalized descriptions of the ‘284 Patent, “unit” is a nonce

word and the “processing” modifier provides no structural bouruaishe, as to the surrounding

claim language, the statementdpilliamsonare applicable here:

While portions of the claim do describe certain inputs and outputs at a very high
level (e.g., communications between the presenter and audience member computer
sysems), the claim does not describe how the "distributed learning control module”
interacts with other components in the distributed learning control server in a way
that might inform the structural character of the limitatiomuestion or otherwise
impartstructure to the "distributed learning control module" as recited in the claim.

Id. at 1351.

Though Huawei contends no algorithms are disclosed, the Court finds otherwise.

Specifically, Figure 5 provideexemplary channel signalsathave a joint transport format and

redundancy version (TF/RV) field. '284 Patent Figure 5, 1:58§322:4559. Tables 33 illustrate

signaled values identifying joint transport format and redundancy versiorontext of the

specification, the processing unit detects these signaled values in the TieliRVI'ie patent

describes the control information field has this data jointly encoded, andispdrt format and

redundancy version are determined from the control information liteld):2134. Thus, as shown

in theFigures and Tables, an algorithm for detecting transport format and redundesion &

> At the oral hearing, PanOptisaintained its assertion that the term was not a mgassunction term.
However, if the term is found to be a meghssfunction term, PanOptis agreed to the Court’s construction
adopted hereinOkt. No. 111at102) The issue as to whether an alduritis required, is, thus, not before
this Court as the parties agree to the inclusion of an algorithm
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provided in which data in a joint field of a transmission is detected to obtain a signaiedhazl
correlates to a transport format and redundancy version.

The Court construes” processing unit for determining based on the received control
channelsignal a transport format of and a redundancy version for an initial transmissan or
a retransmission of a protocol data unit conveying user data” to mean:

Function: “determining based on the received control channel signal a transport forat of
and a redundancy version for an initial transmission or a retransmission of a @tocol data
unit conveying user data”

Structure: hardware programmed, or hardware with software programmed, according to
an algorithm in which a determination of the transport format and the redundancy ersion
is made such as described at 10:234 by determining the data within a joint field of a
transmission such as shown and described in Figure 52:5558, 22:4559 and that data is
correlated to the transport format and redundancy version via tables such agables 38, and

equivalents thereof.

12. “in response to” ['293 Patent claims 1, 12, 20]

PanOptis: Huawei:
NoO construction necessary. “In response to . . . and not in response to t
occurrence of any intermediate condition,
event, or determination”

The partiesdispute whether “in response to” requires an event to occur with no
intermediate conditions, events or determinations.

Positionsof the Parties

PanOptis contends that the intrinsic record does not require the negativedmuten

absence of “any intermediate condition, eventjeiermination” in anglaim elementPanOptis
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also contends that the epended‘comprising” language, which allog/for additional elements
beyond the claimed elemerndscurring “in response to” a condition, including the existence of
intermediate conditionsevents, or determinations. PanOptis also contends Hioatvei’s
construction reads out ritple preferredembodiments in the specification that suggest or allow
intermediate conditions, events, determinations when using the phrase “in response to,”
including embodiments reading on eadthe three identified elements of the above cla{Dkt.

No. 94 at 30 (citing Dkt. No. 94-2 (Haimovich Decl.f§227%33).)

PanOptis acknowledges that the plain meaning of “in response to” indicates a causal
relationship. However, PanOptis objects to Huawei's construction as impgrqpetibiting
intermedate conditions, determinations, or events, such as links in a causal chain. (Dkt. No. 102
at 10.) PanOptis contends that Huawei fails to identify any intrinsic evideateetjuires the
exclusion of links in a causal chain. PanOptis contends that thes@ad specification allow for
the possibility of such linksld. (citing Dkt. No. 94-2 (Haimovich Decl.) at 11222-33).)

Huawei contendsthat “in response to” defines a logical relationship where (i) the
occurrence of the cause controls whether or not (ii) the effect is perfarnadei states that
the “occurrence of any intermediate condition, event, or determination” contnethev or ot
the effect is performed, the effect is no longer “in response to” the cause.

Huawei contends its construction isonsistent with the structure of the claims and
disclosure in the specificatioHuawei states thahé claim limitations that recite “iresponse to”
include acause, (e.g. “first data becoming available for transmission”) andeféect (e.g.
“transmitting a first scheduling requestijuawei contends that the claims unequivocally require
a cause and effect relationship without the interference of any “intermediatgeaohdDkt. No.

101 at 27.)or exampleHuawei points to claim,llimitation [c], whichrecites “in response to
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receiving the SG, transmitting from the mobile terminal to the base station transreitdiattis
information.” Huawei contends thaheé plain language of the claim requires that if a mobile
terminal “receiv[es] . . . the [scheduling grant]” it must “transmit[] . . . dru$tatus information”

in order to meet the limitatiofuawei contendthatthe specificatiortonfirms a cause and effect
relationship that lacks intermediate cdratis that control the outcom&he UE transmitting a
first scheduling request (SR) to the base station in response to data beconlaigeat@i
transmission to the base statidi?93 PatenB:3-6); “[ijn response to receiving the SG, the UE
transmits to the base station transmit buffer status informa(ig@3 Patent3:8-9); “the UE
transmits a second SR to the base statiomakbopportunity in response to determining that the
triggering event has occurre@293 3:15-18). (Dkt. No. 10&t 2728.)

Huawei contends that theederal Circuit and District @irts have repeatedly interpreted
the phrase “in response to” in a manner consistent with Huawei’s profidsat 28 (citingAm.
Calcar, Inc. v. Am. Honda Motor Co., In6é51 F.3d 1318, 1340 (Fed. Cir. 2011) (*[i]n response
to’ connotes that the second event occur in reaction to the first eygrtlipwei states that
American Calcarunderscores that “in response to” requieesause and effect relationship.
Huawei contends that l\merican Calcarthe District Court rejected a patentee’s contention that
the term should merely mean “after:

“[1In response to[]” means something more than simply “after”...the phrase ‘fdomss

to” connotes more of a cauaad-effect type of relationship rather than a straight temporal

sequence.

Am. Calcar 2007 WL 5734827, 6 (S.D. Cal. Sept. 24, 2007). Huawei contendshéh@burt
construed the term “according to its plain and ordinary meaning, i.e., provisibe option on
the display element occurs in response to the notable condition, not in response toamnacti

the part of the user” and the Federal Circuit agréekk. No. 101 at 28 (citingnm. Calcar 2007
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WL 5734827 at 6Am. Cdcar, Inc, 651 F.3d at 1324-25, 1329, 1339-40).) Huawei contends that
PanOptis’ infringement contentions make clear that PanOptis is interpretingnthertenultiple
independent conditions, events and determinations that control whethertbe metitel effect
occurs. [d. at 29, n. 12.)

Huawei contends that the alternative embodiments pointed Rab@ptis{1) contradict
other portions of the specificatiof?) do not use the term “in response t¢3) describe an
embodiment subject to a restriction requirement during prosecution, gdaji/are explicitly
claimed by another patent related to the '293 pafenan example, Huawei points BanOptis
experts statement thatn alternative embodiment whistates “[i]n response to the SG, UEI may
transmit a buffer report that indicates the high priority of the data in UBHsHmit buffer” means
the performance of step (c) of claim 1, (b) of claim 12 and (c) of claim 20 is optionalf &ven i
“cause” (ie. receiving a scheduling grant) occijig. at 29 (citing Dkt. No. 92 at 1231 an293
Pdent 7:29-31).) Huawei states thathé quoted portion relied upon anOptis expert is
describing Figure 5 of the '293 patent, which describes claims thatamecelled by the applicant
pursuant to a restriction requirement during prosecufidn(citing Dkt. No. 1011 (Bims Decl)
at 1123233).) Huawei contends th&anOptishasnot explained why this single inclusion of the
word “may” means that the claimmiitation does not have a cause and effect relationship when
the claim does not use the word “may” and other portiotiseo$pecification do not use optional
language for this interactiorid( at 29-30 (citing '293 Patent 3:8-9).)

Huawei also addressdzanOptis argumentthat an alternative embodiment where “a
triggered but not yet transmitted SR should be cancelled whenever the UE olselesialing
grant” contradictdHduawei’s construction(Dkt. No. 101 at 30 (citindgpkt. No. 942 (Haimovich

Decl.) d 122729; '293 Paten¥:15-21)) Huawei contends that thgassage does not use the
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phrase“in response to” and also plainly does not support the corresponding limitations of claims
1, 12, and 20 because the passage contemplates a situation where a scheduling request is not
transmitted “in response to” a “scheduling request triggering eventifary to the requirements
of the asserted claim@ld. (citing claim1 (d2) (“in response to determining that the triggering
event has occurred, at a next opportunity, transmitting a second SR to the base)station”)
Analysis

The term is found in various portions of the claifG&aim 1 is illustrative of the term’s
usage in the claim# mobile terminal may transmit a scheduling request to a base station *“
response to” data becoming available to transmit from the mobile terminal. Téftar,a mobile
terminal sends a scheduling request to a base station, the mobile terminal r@saikeduling
grant from the base statiofihen ‘in response to receiving the SG, transmitting from the mobile
terminal to the base station transmit buffer status informatieimally, the claim statesin
response to determining that the triggering event has occurred, at a next opportunity, ittggsm
a second SRb the base statioh’293 Patent claim Iemphasis addedfending the scheduling
request, receiving the scheduling grant and transmission of buffer statusalk/idéscribed in
the Background portion of the specificatideh. at 1:58-2:61, Figures 2 and 3.

This is not a situation such asAm. Calcarwhere the parties debated whether merely
having one event occur after another satisfies “in response to.’P81©ptis agrees that a causal
relationship is needed between the reception of the SG and transmission of thetatuféer s

information.(Dkt. No. 102 at 10.Am. Calcarstands for the proposition that “[i]n response to’
connotes that the second event occur in reaction to the first exemiCalcar, 651 F.3cat 1340.
There is no dispute between the parties as to such meblowgver,Huawei would distort that

meaning to mean the second event occurs in reaction to the first event and no otheragvent
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intervene,or have any impacivhatsoever onthe occurrence of theecondevent® Am. Calcar
stands for the proposition thatcausalrelationship exits, but doe®t supporthe construction
proposed by Huawei.

At the oral hearingHuaweiemphasized th8owchart of Figure 6a as indicating that a
simple yes/no decision is made in &®6 anddirect feedback is provided to box 604 to transmit
a scheduling request, indicative that “in response” requires no intermediateacmditents or
determinations(Dkt. No. 111 at 103 At most Huawei relies on the illustrative embodiment of
one of the claimed “in response to” usages. Huawei has not pointed to any evidence in tlee intrins
record indicative that the plain and ordinary causal relationship (“itiseao”) was disclaimed
or disavowed to warrant inclusion thfe negative limitations Huawei seeks. Mere citation to one
embodiment in the specification dagst support the negative limitation&rlington Indus, 632
F.3d at 1254 Further, even thelescription of that embodiment does not describe that all
intermediate conditions, events or determinations are baRoedhese reasons alone, Huawei’s
arguments fail.

The parties debate the relevance of the various embodiments to the particoaratlai
issue. However, as noted above, “in response tgéieerallyutilized in connection to multiple
stepsof the claimsThe overall context of the specification provigesaning to “in response” as
the term is utilized throughout the various embodimeartd within various steps of each

embodiment. Even accepting Huawei's arguments as to differing embodimeahese

¢ At the oral hearing, the narrowness of Huawei's interpretation Wsdfought out when the Court asked
Huawei if a first phone would ring “in response” to a second phone dialing the first pinomeber. Huawei

did not deny that intervening events, conditions and determinations ghetypémne lines being connected,

the phone company switch working, the first phone being powered, etc. would exoidée Huawei's
construction) the first phone from ringing “in response” to the second phoireydie number of the first
phone. Dkt. No. 111at 108-109) There can be no doubt, however, that in such situation a cause and effect
relationship exits sucthat the first phone rings in reaction to the dialing by the second phone.
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embodimentsstill provide overall context in view of the intrinsic record as a whole as to the
meaning of “in responde.” Further, as to the embodiment in which a triggered scheduling request
may be cancelledhe Court finds such an embodiment provides relevamtee claims at issue.
Huawei argues that thela@ims in question require the actual transmission of the triggered
scheduling request, and thus cancellation is not relevant. Howduawyei's strict negative
limitation itself indicates the relevance. Under Huawei’'s construction, checking for legiocel
(even if not canceled) would be an “intermediate determination” barred by the.dlaencontext
of the intrinsic record as a whofgovides further reasons to reject Huawei’s strict negative
limitation. As such,Huawei’'s negative limitation strictlyrhiiting the plain and ordinargausal
relationship is not supported.

The various claim limitations require various events to be “in response to” othes.event
Such language requires some causal relationship such that an event occurs in ceactitiret.
The parties have not presented evidence that this does not conform to the plain and ordinary
meaning. In addition,Huawei has not shown suppant the intrinsic evidencéo narrow this
meaning to “not in response to the occurrence of any intermediate condition, event or
determination.” Having rejected Huawei’s narrowing construction, thet@ads that the claim
construction dispute has been resolved and no further construction is rigegcjan, Inc, 626
F.3dat 1207 (Fed. Cir. 2010) (“Unlik€©2 Micro, where the court failed to resolve the parties’
quarrel, the district court rejected Defendants’ construction.”).

The Court finds that the term “in response to” has its plain and ordinary meanmg.

CONCLUSION

The Court adopts the constructions above for the disputed and agreedTtegmarties
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should ensure that all testimothat relates to the terms addressed in this Order is constrained by
the Court’s reasoning. However, in the presence of the jury the parties should notlyexpress
implicitly refer to each other’s claim construction positions and should poessly refeto any
portion of this Order that is not an actual construction adopted by the Court. Tkaceteto the
claim construction process should be limited to informing the jury of the cotistrs adopted by

the Court.

SIGNED this 18th day of January, 2018.

%SQMJL_

ROY S. PAYNE
UNITED STATES MAGISTRATE JUDGE
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