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INTHE UNITED STATESDISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
MARSHALL DIVISION
LIZABETH ANN BROWN,
Plaintiff, CaseNo. 2:17ev-00461 RSP
V.

COTTONWOOD FINANCIAL TEXAS,
LLC,

w W W W W W W W W W

Defendant

MEMORANDUM OPINION AND ORDER

This is an employment discrimination case in which Plaintiff Lizabeth Ann Bedieges
that Cottonwood Financial Texas, LLC (“CottonwootBjminated her employmeit violation
of the Age Discrimination in Employment Act (ADEA) and Title VII. M&own also alleges that
Cottonwood violated the Equal Pay Act and retaliated agdiastfor complaining about
Cottonwood’s allegedly discriminatory practic€ottonwood moves for summary judgment on
each of MsBrown'’s claims. Dkt. No. 28. Cottonwood’s motion is granitegbart and denieth-
partfor the following reasons.

BACKGROUND

Cottonwood owns and operates a number of payday loan stores, known as the Cash Stores.
SeeWard Decl. 18, Dkt. No. 281 at APP. 3Each store is typically staffed with a faiine store
manager and one or more ftilne assistant store manageds .Stores within a certain geographic
region constitute a district, which is supervised by aidisttanagerld. Districts in turn form a
region supervised by a regional managgerRegiondorm an area, which is supervised by an area
managerand multiple areas form a territogupervised by a territory managkt. Managers at

each level repontip within the chain of commantdl. § 4.
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Ms. Brown started workindor Cottonwood in June of 2010 as assistant store manager
ata Cash Storocated in Longview, Texa8rown Dep. at 13:120, Dkt. No. 391. Ms. Brown
later became a district managerd then regional manager, which was the position she held when
Cottonwood terminated her employment in June of 20d5at 16:1117, 17:2218:2. While
employed as a regional manager, Bswn was supervised by Rebecca Pigreev Rebecca
Ward), her areananagerWard Decl. 15-6, Dkt. No. 281 at APP. 4Ms. Wardcontends that she
documented a number of issues with Bown’s peformance as a regional manager, including
her tendencya micromanage, rather than coach, district manaderdf7-11; Crooks Dep. at
40:1841:23, Dkt. No. 28l at APP. 886.Ms. Ward eventually recommended that Bsown be
dischargegdand this recommendation was accepted by the territory manager in June dvaed 5.
Decl. 12-14, Dkt. No. 281 at APP. 5. Ms. Brown was 62 years old whé&er employment was
terminated Crooks Dep. at 56:1-4, Dkt. No. 39-2.

Prior to Ms.Brown’s termination, in January of 2015, MBowncomplained to MsWard
about thdargepay disparity between h&i§and Damien Carrasceubordinatalistrict manager.
Brown Dep. at 49:250:13, Dkt. No. 28 at APP. 5465. Ms. Brown questioned why Mr.
Carrasco was making more than aed the other female managedsspite being in a subordinate
position.ld. Ms. Ward became angry and tols. Brown that thedisparity was a result foMr.
Carrasco’grior position at Financial Service Centers of Texas, a company that Cottonwood had
acquired in 2013See idFollowing Ms. Brown’s termination, Mr. Carrasco filled her position as
regional managefCrooks Dep. at 43:8, Dkt. No. 392. Mr. Carrasco was under 40 years old at
the time.ld. at43:5-8.

On May 31, 2017, after exhausting administrative remedlissBrown filed a lawsuit

against Cottonwood. Compl., Dkt. No. 1. NBsown's complaint alleges violations of the ADEA,



Title VII, and the Equal ActSee id.Cottonwood moves for summary judgment on each of
Ms. Brown’s claims.SeeDkt. No. 28.
DISCUSSION

Summary judgmernits appropriatevhen there is no genuine issuetasny material fact
and the movant is entitled to judgment as a matter of law. Fed. R. Civ. P."B&fenuineissue
of material fact exists ‘if the evidence is such that a reasonable jury could aetadict for the
non-moving party” Crawford v. Formosa Plastics Corp., [.234 F.3d 899, 902 (5th Cir. 2000)
(quoting Anderson v. Liberty Lobby, Inc477 U.S. 242, 2481986)). The courtmust consider
evidence in the record in the light most favorable to themowing party and draw all reasonable
inferences in favor of that partyhorson v. Epps7/01 F.3d 444, 445 (5th Cir. 2012). The moving
party must identify the portions of the record that demonstrate the absence of a tpuaiod
material fact.Celotex Corp. v. Catretd77 U.S. 317, 323 (1986). Once a party has made that
showing, the nomoving party bears the burden o$tablishing otherwiseGeiserman v.
MacDonald 893 F.2d 787, 793 (5th Cir. 1990) (citi6glotex 477 U.S. at 323). The nanoving
party cannot “rest upon mere allegations or denials” in the pleadings, but “mimstisapecific
facts showing there is a genuine issue for triailserty Lobby 477 U.S. at 248. Thus, summary
judgment “is appropriate if the nanovant ‘fails to make a showing sufficient to establish the
existence of an element essential to that party’s caBeiEbonnet Hotel Ventures, Clv. Wells
Fargo Bank, N.A.754 F.3d 272, 276 (5th Cir. 2014) (quotidglotex 477 U.S. at 322).

. AgeDiscrimination Claim

The Age Discrimination in Employment Act (ADEA) prohibits an employer from

discharging an employee because of the employee’Saged U.S.C. $23(a)(1)Because there

is rarely direct evidence of discrimination, ADEA claims typically rel}cwmoumstantial evidence



evaluated under the burdshifting framework articulated iMcDonnell Douglador Title VII
claims of employment discriminatioBee Bienkowski v. Am. Airlines, 851 F.2d 1503, 1504-
05 (5th Cir.1988) (citindicDonnell Douglas Corp. v. Gregd11 U.S. 792802 (1973)). Under
the McDonnell Douglasframework, a plaintiff must first establish a prima facie case of age
discrimination by showing that (1) she was discharged; (2) she was qualified parsitien; (3)
she was within the protected class at the time of discharge; and (4) shéher)aieplaced by
someone outside the protected class, (i) replaced by smmgounger, or (iii) otherwise
discharged because of her aGeudeau v. Nat'l Oilwell Varco, L.P793 F.3d 470, 474 (5th Cir.
2015).

The first three elements for a prima facie casagefdiscrimination are nadisputed.The
parties agree th&ottonwood terminateMs. Brown's employment in June of 20;1&nd there is
no dispute that MEBrown was qualified for her positio®eeWard Decl.{ 14, Dkt. No. 281 at
APP. 6; Resp. Br. at 6, Dkt. No. 39s. Brown was 62 years old at the time of hemtimation.
SeeCook Dep. 56:4, Dkt. No. 392. Ms. Brown was therefore within the protected class at the
time of her discharg&ee29 U.S.C. $31(a) (protecting individuals “who are at least 40 years of
age”).

Cottonwood mistakenly argues that for a prima facie case of age discrimination,
Ms. Brown must “identify a similarly situated male employee or younger employeeeshived
preferential treatment under nearly identical circum&sricSeeMot. at 89, Dkt. No. 28.
However, here is no dispute that MCarasco was under 49ears oldwhen he replaced
Ms. Brown, seeCook Decl. 43:8, Dkt. No. 392, which is sufficient to establisthelastprima
facie element, a point that Cottonwood appears to concede in itssegReply Br. at 2 n.1, Dkt.

No. 48.



If a plaintiff makes out a prima facie case of age discrima#istMs Brown has done here,
the burden shifts to the employer to articulate a legitimate, nondiscriminatoon reasthe
termination.SeeGoudeat 793 F.3d at 474Cottonwoodhasproducedevidence thaMs. Brown
was terminated because of her pgr performance which is sufficient to meet theequisite
burden of productionSeg e.g, Reeves v. Sanderson Plumbing Prod.,,I6B80 U.S. 133, 142
(2000) (“Respondent met this burden by offering admissible evidence sufficient fioettud fact
to conclude that petitioner was fired because of his failure to maintain accurate ateendan
records.”).Thus, the presumption raised by \Bsown’s prima facie case has been “rebutted and
drops from the caseS3t. Mary’s Honor Ctr. v. Hicks509 U.S. 502, 507 (1993)yoting Tex.
Dep’t of Cmty. Affairs v. Burding50 U.S. 248, 255 & n. 10 (1981) (quotation marks omitted)).

Consequentlyto overcome summary judgment, NBsown must show that a reasorabl
jury could conclude that Cottonwood’s “proffered reason was not the true reason for the
employment decisionSee Hicks509 U.S. at 508 (1993) (quotiBgirding 450 U.S. at 256))An
employee such as MBrown can show pretext “either through evidence of disparate treatment or
by showing that the employer’s proffered explanation is false or unwoftttredence.’Squyres
v. Heico Companies, LLT82 F.3d 224, 231 (5th Cir. 201&uoting Moss v. BMC Software,
Inc., 610 F.3d 917, 922 (5th C2010). Ultimately, Ms.Brown has the burdeat trialto prove by
a preponderance of the evidence that age was afdtfutause of Cottonwood’s adverse
employment decisiorSee id.

Ms. Brown’s response states that the “CEO of Cottonwood observed Plaintiff's job
performance in 2014 and observed no problems.” Resp. Br. at 4 (citogsDep. at 11:814:11,
Dkt. No. 392). Ms. Brown points to two facti raise a triable issue regarding pretefirst, that

Ms. Brown received a pay raisevé months before her termination, and second, that Cottonwood



allegedly failed tavarn Ms.Brown or document MBrown’s poor work performangarior to her
termination SeeResp. at 10, Dkt. No. 3The inference that could be drawn from the first fact,
construed in a light most favorable to NBsown, is thatMs. Brown was performing fine at work,
as wavident from her pay raise.

The second faatffered toprecludesummary judgmeris thatCottonwood never warned
Ms. Brown or documented M&rown’s poor work performanc&eeResp. Br. at 10, Dkt. No. 39.
The inference that could presumably be drawn from this fact, construedlitversls. Brown'’s
favor, is that because there was no record of the poor performand@idws. wasin fact not
performing poorly, or at least this was not the real reason for her termination.

Ms. Brown testified thats she was interviewing a retired male for an assistant manager
position, her area manager, Stacey Dav@d her that “it's not a goodtea to hire people of
retirement age.” Brown Dep. at 34:35:12, Dkt. No. 39L. This statement is competent summary
judgment evidengeeven if Ms.Davis did not haveiltimate decisionmaking authority, because
Ms. Davis’s statement wasade on the joland could have influenced a personnel decistae,
e.g, Cross v. Sharro Am., IndNo. 1:09CV-275, 2011 WL 572415, at *14.9(E.D. Tenn. Feb.
15, 2011). MsDavis’s alleged commenis therefore at least circumstantial evidence of
discriminaton. See id.

In addition, Ms Brown testified that therfst time her area manager expressed any concerns
with her performance was after she complained thaOdirasco was making more than.l&se
id. at 134:316, Dkt. No. 391. This suggets that MsWard’s accounts of extensive documentation
and counseling prior to thaime are false and hence there is a factual dispute for the jury to

resolve Moreoever, the testimongaises an inference that Cottonwood’s proffered reason for



Ms. Brown'’s terminatbn was pretext for discrimination. Accordingly, a factual dispute precludes

summary judgment on M8rown’s age discrimination claim.

[I.  Sex Discrimination Claim

Title VIl prohibits discrimination “because of” a protected characteristotyding sex. 42
U.S.C. 82000e2(a)(1). As with ADEA claimsa sex discrimination claim requires the plairttff
first demonstrate a prima facie case, and then the burden of production shifts to thentiédenda
offer a legitimate, nondiscriminatory reason for its act{duatley v. Luke & Assocs., In840 F.3d
212, 216 (5th Cir. 2016}t the employer satisfies this burden, “the presumption of discrimination
disappears.ld. (quotingVaughn v. Woodforest Ban&65 F.3d 632, 636 (5th Cir. 2011)). The
plaintiff must then “produce substantial evidence indicating that the proffiegitimate
nondiscriminatory reason is a pretext for discriminatioiol.” (quoting Burton v. Freescale
Semiconductor, Inc798 F.3d 222, 233 (5th Cir. 20)5)

To establish a prima facie case, Bsown must provide evidence that she (1) is a member
of a protected class; (2) was qualified for her positiony@s subject to an adverse employment
action; and (4) was replaced by someone outside the protected class, or, ie tifeacdisparate
treatment claim, shows that others similarly situated were treated morebigvdada As with
Ms. Brown’s ADEA claim she has satisfied her prima facie burden to raise an inference of sex
discrimination.

There is also evidence in the recottiat raisesa triable issue of fact concerning
Cottonwood’s proffered reason for her termination. Cottonwood emphasizes thoMe. was

discharged because loérpoor work performanceé&eeDkt. No. 28 at 911. For the same reasons



discussed above, there are genuine disputes of material fact preslucinzgry judgment on Ms.
Brown’s sex discrimination claim
[I1.  Equal Pay Act Claim

The Equal Pay Act prohibits employersrfraliscriminating “between employees on the
basis of sex . .for equal work on jobs the performance of which requires equal skill, effort, and
responsibility, and which are performed under similar working conditions.” 29 U.2@&(8)(1).
In other words, the Act demands “that equal wages reward equal V&ilk-Khodr v. Univ. of
Texas Health Sci. Ctr. San Anton##61 F.3d 542, 546 (5th Cir. 200T)o establish a prima facie
case under the Equal Pay Act, a plaintiff must show that (1) her employbiastgo the Act; (2)
she performed work in a position requiring equal skill, effort, and responsibility undgarsi
working conditionss an employee of the opposite sex; ahgdl{@ was paid less than the employee
of the opposite sex providing the basis for compari€trance v. Rice klv., 984 F.2d 151, 153
(5th Cir. 1993) Once a plaintiff has made a prima facie case by showing that an employer
compensates differently for equal work, the burden shifts to the employer to “pyoe
preponderancef the evidence that the wage differential is justified under one of the four
affirmative defenses set forth in the Equal Pay Act: (1) a seniority systgmp{@rit system; (3)
a system which measures earnings by quantity or quality of production; ory(éjhen factor
other than sex.Siler-Khodr, 261 F.3d at 546.

While there is no dispute that Cottonwood is subject to the Equal Pay Act and that
Ms. Brown was paid less than Mr. Carrasco, her subordiddseBrown has not shown that
Mr. Carrasco’s position was comparable to her positisl Brown was a regional manageho
supervised district managers such as GarrascoSeeWard Decl.§ 3, Dkt. No. 381 at APP. 3.

The responsibilities of regional managers and district managers diffeificantly. District



managers such as MZarrascownere responsible for store operations whereas regional managers
such as MsBrown were responsible for overseeing district managers. Brown Dep. ai@,8:3
Dkt. No. 281 at APP. 47.Although Ms.Brown may have hadmore responsibility than

Mr. Carrascoempoyees that are subordinate to a plaintiff pursuing an Equal Pay Act afaim

not typically suitable comparisontsecause they are not “similarly situate&ee, e.g.Bry
Singleton v. Autozoners LL.@®lo. 8:12CV-2641-T30, 2013 WL 5954781, at ¥23 (M.D. Fla.

Nov. 7, 2013)Ms. Brown has therefore failed to establish a prima facie case under the Equal Pay
Act.

Even if Mr. Carrasco could be considered similarly situated toBviswn, Cottonwood
has explainethe pay disparityoy coming forward with evidence that Mr. Carrasco was paid more
than Ms.Brown because of the seniority system of Financial Service Centers of (TES43).
When Cottonwood acquirdeSC, all newly acquiregemployeesuch as Mr. Carrasgetained the
pay level they had acquiresith FSC, which was significantlyhigher than Cottonwood pay
levels for similar jobs SeeCrooks Decl. 11, Dkt. No. 281 at APP. 389, APP. 3841.

Ms. Brown, like all other Cottonwod managers, was therefore paid substantially lesSdiniauer
FSC managersuch adMr. Carrasc@andthe otheformer FSQregional and district managers, evh
included five women and one man. Crooks Decl94), Dkt. No. 281 at APP. 38Even Ms.
Brown appars to concedthat the reason for the pay disparity was unrelated tcSseResp. Br.
at 9, Dkt. No. 39 (“While the reason for the pay disparity may lie in a reasetatedto] gender,
this does not insulate Defendant from liability for retaliatiggiast Brown for complaining about
the pay disparity). Accordingly, summary judgment must be granted onBAswn’s Equal Pay

Act claim. See, e.gMeisner v. State of Texaz52 F.3d 435 (5th Cir. 2001).



V. Retaliation Claims

In addition to the discrimination and pay disparity claims, Btswn also alleges that
Cottonwood terminated her employment because she complained about Cottonwood’s allegedly
discriminatory practicesSeeCompl. 1118-32, Dkt. No. 1.The ADEA, TitleVII, and the Equal
Pay Act each prohibit an employer from retaliatinggainst an employee who opposes
discriminatorypractice prohibited by the statut8ee29 U.S.C. $23(d) (ADEA); 42 U.S.C.

§ 2000e3(a) (Title VII); 29 U.S.C. 815(a)(3) (Equal Pay ActYo establish a prima facie case
of retaliation under these statutes, a plaintiff must show that (1) she emgagedtected activity;

(2) there was an adversenploymentaction; and (3) a causal link exists between the protected
activity and the adverse employment actiSaeWooten v. McDonald Transit Assocs., Jik88

F.3d 490, 49@7 (5th Cir. 2015JADEA); Cabral v. Brennan853 F.3d 763, 766 (5th Cir. 2017)
(Title VII); ThibodeauxWoody v. Houston Cmty. Colb93 F. App’x 280, 285 (5th Cir. 2014)
(Equal Pay Act).

There is no dispute that MBrown was terminated by Cottonwood, and tMs Brown
has established that skaffered an adverse employment actiof.plaintiff's opposition to a
prohibited practicean take many formsge Crawford v. Metro. Gov't of Nashville & Davidson
Cty., Tenn.555 U.S. 271, 276 (20099nd Ms. Brown has met her burden of showing that she
engaged in a protected activity.

To show a causal link between the protected activity andemminationMs. Brown again
points to her pretermination pay raise and Cottonwood’s alleged lack of documentation
concerning MsBrown’s poor performanceeeResp. Br. at 40, Dkt. No. 39. Ms. Brown also
argues that because the person who discharged her was the same person t@atiopianed

there is a triable issue concerning causattm®d. at 9.

10



Ms. Brown also emphasizes “[tlhentgoral proximity of Brown’s termination andeh
complaints of wage disparityResp. Br. at 10, Dkt. No. 39. There is no dispute thatBviswn
was dischargetess tharfive months after she complained about the pay disp&égResp. Br.
at 45, Dkt. No. 39; Reply Br. at-20, Dkt. No. 48The Supreme Court h&eld thateven “mere
temporal proximity between an employer’'s knowledge of protected activity and arsedve
employment action” is sufficient to establish a prima facie case of cansaien the temporal
proximity is “very close.’Clark Cty. Sch. Dist. v. Breedeb32 U.S. 268, 273 (2001).

Ms. Brown’s deposition testimonglso creates a factual disputeegarding her retaliation
claimsfor the reasonalready explainedNamely, Ms.Brown testified that she never heard a single
complaint about her poor work performance until after she complained about the @aitydisp
See idat 134:316, Dkt. No. 391. This at least gives rise to an inferetitat Cottonwood began
developing a record regarding M&rown’s poor performance only after she complained about a
prohibited practice which ultimately culminated in M&rown’s discharge. A triable issue
regarding causation has therefore been establighecordingly, summary judgment on Ms.

Brown’s retaliation claimsnust be denied.

CONCLUSION

Ms. Brown has not raised a triable issue regarding her pay disparity cidien the Equal

Pay Act. Accordingly, partial summary judgment on that claim is gdails. Brown has

howeverraised a triable issue regarding her discriminatiaims under the ADEA and Title VII

and her retaliation claimander the ADEA Title VII, and the Equal Pay ActAccordingly,
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Cottonwood’s motion for summary judgment, Dkt. No. 28, is gramtqzhrt and denieth-part

to that extent

SIGNED this 8th day of March, 2018.

%SQMJL_

ROY S. PAYNE
UNITED STATES MAGISTRATE JUDGE
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