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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF TEXAS
MARSHALL DIVISION

JOE ANDREW SALAZAR
Plaintiff,

V.

AT&T MOBILITY LLC, SPRINT
UNITED MANAGEMENT COMPANY,

T-MOBILE USA INC., CELLCO CIVIL ACTION NO. 2:20-cv-00004JRG
PARTNERSHIPD/B/A VERIZON

WIRELESS, INC.
Defendants,

HTC CORP. and HTC AMERICA, INC.,

Intervenors.

CLAIM CONSTRUCTION MEMORANDUM OPINION AND ORDER

Before the Court is the opening claim construction briefoaf Andrew SalazgtPlaintiff”)
(Dkt. No. 97, filed on June 10, 2020 the response oAT&T Mobility LLC ; Sprint/United
Management Companyl-Mobile USA, Inc; Cellco Partnership d/b/a Verizon Wirelg$sI'C
Corporation;and HTC America, Inc(collectively “Defendants”) Dkt. No. 102 filed on
June 24, 2020 andPlaintiff’s reply (Dkt. No. 103 filed on July 1, 2020and supplemental brief
(Dkt. No. 112, filed on July 30, 2020). The Court held a hearing on the issues of claim construction
and claim definiteness aluly 24, 2020. Having considered the arguments and evidence presented

by the parties at the hearing and in their briefing, the Court issues tf@s. Or

! Citations to the parties’ filings are to the filing’s number in the dodBkt. No.) and pin cites
are to the page numbers assigned through ECF.
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l. BACKGROUND

Plaintiff alleges infringement of U.S. Patent Np802,467(the 467 Patent). The 467
Patent is entitledVirelessand Wired Communications, Command, Contmotl Sensing System
for Soundand/a Data Transmissioand ReceptionThe application leading to thé87Patent was
filed on September 28, 19@hd the patent issued on September 1, 1PB&tiff asserts Claims
1-7, 27-30, and 34. Dkt. No. 97 at 7.

The 467 Patent was previoustpnstruedoy the Court in Claim ConstructiorOpinion and
Order,Joe Andrew Salazar. HTC Corporatioret al.,No. 2:16-cv-01096JRG, Dkt No108(E.D.
Tex.Nov. 3, 2017)and Report and Recommendatidae Andrew Salazar. HTC Corporationet
al., No. 2:16€v-01096JRG, Dkt No.250 (E.D. TexMay 1, 2018) Theclaim constructiororder
is referred to herein as thelTC CC Order” the Report and Recommendatasithe HTC R&R,”
and the case as the “HTC Case.”

In general, thé&467 Patent iglirected to technologfpr “wireless and wired communications,
command, control and sensing ... for the two way communication of sound, voice, and data with
any appliance and/or apparatus capable of transmitting and/or receiving congmtiide voice
and data signals.” ‘467 Patent col.1 11.8-13.

The abstract of thd67 Patenprovides:

An interactive microprocessor based wireless communication device includes
sound and data transceivers, signal detection and coupling devices, signal
conversion device, voice recording, playback and storage device, voice activated
device, display device, touch screen or similar device, sensors, frequency
generation device, sound detection and reproduction devices and power source to
concurrently perform generalized two way wireless communications, codima
control and sensing functions utilizing radio and infed frequency
communication links. A microprocessor receives signals from the touch screen and
geneates a digital data, command/or control signal for transmission to external
devices such as home appliances and remote sensors. The microprocessor also

responds to voice signal commands received via microphone and a voice processor.
The microprocessor uses this signal to generate data, command/or control signals



for transmission to external devices such as telephone, paging and intercom
systems. Sound signals may be stored in a voice recorder and playback IC for
subsequent message processing and coupiray ttansceiver and/or a speaker.
Telephone ringer signals are generated by the microprocessor and are coupled to a
ringer for audio output. In response to certain commands, the wireless
communication device establishes a communication link with extemates$

using radio frequency or infn@ed frequency transmission and/or reception. Sensor
signals are created by sensors that can detect physical differential changes and that
can convert the changes into measurements. These signals are coupled to the
microprocessor for further processing, display and/or transmission.

Claims 1and 34, the asserted independent claims, recite as foltbedisputed termsre
emphasizednd the terms that Defendants contend render claims indefinite are underlined

1. A communications, command, control and sensing system for

communicating with a plurality of external devices comprising:

a microprocessor for generating a plurality of control signals used to operate
said system, said microprocessor creating a plurality of reprogrammable
communication protocolsfor transmission to said external devices wherein
each communication protocol includes a command code set that defines the
signalsthat are employed to communicate with each one of said external
devices;

a memory device coupled to said microprocessamfigured to store a
plurality of parameter sets retrieved by said microprocesswas taecreate
a desired command code sstich that the memory space required to store
said parameters is smaller than the memory space required to store said
command code sets

a user interface coupled to said microprocessor for sending a plurality of
signals corresponding to user selections to saidromiocessor and
displaying a plurality of menu selections available for the user's clgaiick,
microprocessor_generating communication _protocoln response to said
user selectionsand

an infra-red frequency transceiver coupled to said microprocessar fo
transmitting to said external devices and receiving from said external
devices, infrared frequency signals in accordance withsaid
communications protocols

34. A communications, command, control and sensing system for

communicating with a plurality axternal devices comprising:

a microprocessor for generating a plurality of control signals used to operate
said system, said microprocessor creating a plurality of reprogrammable
communication protocolgor transmission to said external devices wherein
each communication protocol includes a command code set that defines the
signals that are employed to communicate with each one of said external
devices;




a memory device coupled to said microprocessamfigured to store a
plurality of parameter sets retri@d by said microprocesssp as taecreate
based on said parameter sets a desired set of pulse signals corresponding to
logical“1’s” and “0’s” as specified by a command code set;

a user interface coupled to said microprocessor for sending a plurality of
signals corresponding to user selections to said microprocessor and
displaying a plurality of menu selections available for the’ ssdmoicesaid
microprocessor_generating communication protocol in response to said
user selectionsand

an infra-red frequency transceiver coupled to said microprocessor for
transmitting to said external devices and receiving from said external
devices, infrared frequency signals in accordance withsaid
communications protocols

Il. LEGAL PRINCIPLES

A. Claim Construction

“It is a‘bedrock principle of patent law thatthe claims of a patent define the invention to
which the patentee is entitled the right to excltidehillips v. AWH Corp.415 F.3d 1303, 1312
(Fed. Cir. 2005) (en banc) (quotitgnova/Pure Water Inc. v. Safari Water Filtration Sys., ,Inc.
381 F.3d 1111, 1115 (Fed. Cir. 2004)h determine the meaning of the claims, courts start by
considering the intrinsic evidendel. at 1313;C.R. Bard, Inc. v. U.S. Surgical Cor3388 F.3d
858, 861 (Fed. Cir. Z21); Bell Atl. Network Servs., Inc. v. Covad CorimsdGroup, InG.262 F.3d
1258, 1267 (Fed. Cir. 2001). The intrinsic evidence includes the claims themselves, the
specification, and the prosecution histdphillips, 415 F.3d at 1314Z.R. Bard, InG.388F.3d at
861.The general rule-subject to certain specific exceptions discuseéd—is that each claim
term is construed according to wsdinary and accustomed meaning as understood by one of
ordinary skill in the art at the time of the invention in toatext of the patenkhillips, 415 F.3d
at 1312-13; Alloc, Inc. v. Intl Trade Comrim, 342 F.3d 1361, 1368 (Fed. Cir. 2008yure
Networks, LLC v. CSR PLJ71 F.3d 1336, 1347 (Fed. Cir. 2014) (“There is a heavy presumption
that claim terms carry their accustomed meaning in the relevant community dvaatréme.)

(vacated on other grounds).



“The claim construction inquiry . . . begiaad ends in all cases with thetual words of the
claim” Renishaw PLC v. Marposs Socigber Azionj 158 F.3d 1243, 1248 (Fed. Cir. 199@]).n
all aspects of claim constructiorthé name of the game is the claimA&pple Inc. v. Motorola,
Inc., 757 F.3d 1286, 1298 (Fed. Cir. 2014) (quotimge Hiniker Co, 150 F.3d 1362, 1369 (Fed.
Cir. 1999). First, a terms context in the asserted claim can be instrucBdlips, 415 F.3d at
1314. Other asserted or unasserted claims can also aidrimidétg the claims meaning, because
claim terms are typically used consistently throughout the pademifferences among the claim
terms can also assist in understanding a’®meaningld. For example, when a dependent claim
adds alimitation to an independent claim, it is presumed that the independent claim does not
include the limitationld. at 1314-15.

“[C]laims ‘must be read in view of the specification, of which they are a"phtt.(quoting
Markman v. Westview Instrumentsg., 52 F.3d 967, 979 (Fed. Cir. 1995) (en bant])j]he
specificatiortis always highly relevant to the claim construction analysis. Usually, it is disggsitiv
it is the single best guide to the meaning of a disputed 'tetth. (Quoting Vitronics Corp v.
Conceptronic, InG.90 F.3d 1576, 1582 (Fed. Cir. 1996)gleflex, Inc. v. Ficosa N. Am. Carp.
299 F.3d 1313, 1325 (Fed. Cir. 2002). Bufa]lthough the specification may aid the court in
interpreting the meaning of disputed claim language, particular embodiments anplesxam
appearing in the specification will not generally be read into the clai@smark Commias, Inc.

v. Harris Corp, 156 F.3d 1182, 1187 (Fed. Cir. 1998) (quoti@gnstant v. Advanced
Micro-Devices, InG.848 F.2d 1560, 1571 (Fed. Cir. 198&ge also Phillips415 F.3d at 1323.
“[1]t is improper to read limitatios from a preferredmbodiment described in the specification

even if it is the only embodimestinto the claims absent a clear indication in the intrinsic record



thatthe patentee intended the claims to bémsited.” LiebelFlarsheim Co. v. Medrad, Inc358
F.3d 898, 913 (Fed. Cir. 2004).

The prosecution history is another tool to supply the proper context for claim construction
becausglike the specificationthe prosecution history provides evidence of howlilte Patent
and Trademark Office PTO’) and the inventor understood the patéillips, 415 F.3d at 1317.
However, “because the prosecution history represents an ongoing negotiatiearbtéte PTO
and the applicant, rather than the final product of that negotiation, it often lacksrityeoflthe
specification and thus is less useful for claim construction purpddeat 1318;see alsdthletic
Alternatives, Inc. v. Princéifg., 73 F.3d 1573, 1580 (Fed. Cir. 199@mbiguous prosecution
history may be “unhelpful as an interpretive resorce

Although extrinsic evidence catsobe useful, it is* less significant than the intrinsic record
in determining the legally operaéivmeaning of claim language.Phillips, 415 F.3d at 1317
(quotingC.R. Bard, Inc.388 F.3d at 862). Technical dictionaries and treatises may help a court
understand the underlying technology and the manner in which one skilled in the art might use
claim terms, but technical dictionaries and treatises may provide definitions thabdread or
may not be indicative of how the term is used in the patkrdat 1318. Similarly, expert testimony
may aid a court in understanding the underlying technology and determining the particular
meaning of a term in the pertinent field, but an expanclusory, unsupported assertions as to a
term's definition arenot helpful to a courtld. Extrinsic evidence iSless reliable than the patent
and its prosecution stiory in determining how to read claim tertnisl. The Supreme Couhas
explained the role of extrinsic evidence in claim construction

In some cases, however, the district court will need to look beyond the’ patent
intrinsic evidence and to consult extrinsic evidence in order to understand, for

example, the background science or the meaning of a term in the relevant art during
the relevant time perio&ee, e.g., Seymour v. Osbqrh# Wall. 516, 546 (1871)



(a patent may béso interspersed with techaicterms and terms of art that the
testimony of scientific witnesses is indispensable to a coarederstanding of its
meaning”). In cases where those subsidiary facts are in dispute, courts wilbneed t
make subsidiary factual findings about that extdnsvidence. These are the
“evidentiary underpinningsof claim construction that we discussedMarkman

and this subsidiary factfinding must be reviewed for clear error on appeal.

Teva Pharm. USA, Inc. v. Sandoz, |34 U.S. 318, 331-32 (2015).

B. Departing from the Ordinary Meaning of a Claim Term

There are “only two exceptions to [the] general rule” that claim terms are aahatroording
to their plain and ordinary meaning: “1) when a patentee sets out a definition and acts as his ow
lexicogragher, or 2) when the patentee disavows the full scope of the claim term either in the
specification or during prosecutioAGolden Bridge Tech., Inc. v. Apple In£58 F.3d 1362, 1365
(Fed. Cir. 2014) (quotinghorner v. Sony Computer Entm. LLC 669 F.3d 1362, 1365 (Fed.
Cir. 2012)); see alsoGE Lighting Sols LLC v. AgiLight, Ing. 750 F.3d 1304, 1309 (Fed.
Cir. 2014) (“[T] he specification and prosecution history only compel departure from the plain
meaning in two instances: lexicography and digald). The standards for finding lexicography
or disavowal are “exactingGE Lighting Sols.750 F.3d at 1309.

To act as his own lexicographer, the patentee muletirly set forth a definition of the
disputed claimdrm,” and ‘tlearly expres an intent to define the termd. (quotingThorner, 669
F.3d at 1365)see alsoRenishaw 158 F.3dat 1249 The patentee’s lexicography must appear
“with reasonable claritydeliberateness, and precisioRénishaw158 F.3d at 1249

To disavow or disclaim théull scope of a claim term, the patentee’s statements in the

specification or prosecution history must amount toleal and unmistakable” surrend€ordis

2 Somecases have characterized other principles of claim constructitexe@sptions’to the
general rule, such as the statutory requirement that a fpeeamfinctionterm is construed to
cover the corresponding structure disclosed in the specific@®s. e.g CCS Fitness, Inc. v.
Brunswick Corp.288 F.3d 1359, 1367 (Fed. Cir. 2002).

9



Corp. v. Boston Sci. Corps561 F.3d 1319, 1329 (Fed. Cir. 20089e also Thornei669 F.3dat
1366("“ The patentee may demonstrate intent to deviate from the ordinary and accustamed me
of a claim term by including in the specification expressions of manifest exclusiestiction,
representing a clear disavowal of claim scp&Where an apficant’s statements are amenable
to multiple reasonable interpretations, they cannot be deemed clear and urastadd
Innovative Props. Co. v. Tredegar Cqrp25 F.3d 1315, 1326 (Fed. Cir. 2013).

C. Definiteness Under 35 U.S.C. 812, 12 (pre-AlA) / 8§ 112(b) (AIA)

Patent claims must particularly point out and distinctly claim the subject matter regarded
the invention. 35 U.S.& 112 2. A claim, when viewed in light of the intrinsic evidence, must
“inform those skilled in the art about the scope of the invention with reasonable ceridanilytis
Inc. v. Biosig Instruments, InG72 U.S. 898, 910 (2014j it does not, the claim fails 12, 2
and is therefore invalid as indefinite. at 901 Whether a claim is indefinite is determined from
the perspective of one of ordinary skill in the art atheftime theapplication for thgpatent was
filed. I1d. at911.As it is a challenge to the validity of a patent, the failure of any claim incsuit t
comply with 8112 must be shown by clear and convincing evideB&&SF Corp. v. Johnson
Matthey Inc.875 F.3d 1360, 1365 (Fed. Cir. 2017)]ndefiniteness is a question of law and in
effect part of claim constructiohePlus, Inc. v. Lawson Softwaiegc., 700 F.3d 509, 517 (Fed.
Cir. 2012).

When a term of degree is used in a claim, “the court must determine whethgatehe
provides some standard for measuring that degBesig Instruments, Inc. v. Nautilus, In¢83
F.3d 1374, 1378 (Fed. Cir. 2015) (quotation marks omitted). Likewise, when a subjective term is
used in a claim, “the court must determine whether the patent’s specificatidresiggme

standard for measuring the scope of the [teridhatamize, LLC v. Plumtree Software, Ing17

10



F.3d 1342, 1351Fed. Cir. 200k The standard “must provide objective boundaries for those of
skill in the art.”Interval Licensing LLC v. AOL, Inc766 F.3d 1364, 1371 (Fed. Cir. 2014).

D. Previous Constructions of Disputed Terms
D-1. Prior court constructions are entitled to reasoned deference.

The “importance of uniformity in the treatment of a given patent” suggests a levét oz
to previous court constructions of disputed claim te®esFinisar Corp. v. DirecTV Grp., In¢.
523 F.3d 1323, 1329 (Fed. Cir. 2008) (quotingrkman v. Westview Instruments, |rigl7 U.S.
370, 390 (1996))Teva Pharm. USA, Inc. v. Sandoz, J&&4 U.S. 318, 329 (2015) (noting that
“prior cases . sometimes will serve as persuasive authorityhile the “doctrine oktare decisis
does not compel one district court judge to follow the decision of anothgrevious claim
constructions in cases involving the same patent are entitled to substantial wig@ftDev.,
LLC v. Intuit Inc, No. 212-CV-180WCB, 2014 U.S. Dist. LEXIS 84057, at *222 (E.D. Tex.
June 20, 2014) (Bryson, J.).

D-2. In some instances, a party may be estopped from pursuing a claim

construction different from a prior court construction under the
equitable doctrine of issue prelusion.

In some instances, previous court construction of a disputed term may trigger iskiséqorec
and bind a party to a previous constructibevag 574 U.S. at 329 (“prior cases will sometimes be
binding because of issue preclusion”) (citiMarkman, 517 U.S. at 391). “Issue preclusion
generally refers to the effect of a prior judgment in foreclosing successpatititi of an issue of
fact or law actually litigated and resolved in a valid court determination tedsenthe prior
judgment, whetheor not the issue arises on the same or a different claim [for reli\y
Hampshire v. Maine532 U.S. 742, 74819 (2001). “Issue preclusion prohibits a party from
seeking another determination of the litigated issue in the subsequent &tieerain Software
LLC v. Victoria's Secret Direct Brand Mgmt., LLZ78 F.3d 1311, 1315 (Fed. Cir. 2015) (quoting

11



State Farm Mut. Auto. Ins. Co. v. Logisticare Sols., L I%1 F.3d 684, 689 (5th Cir. 2014)). Issue
preclusion applies only if four conditions are met:
First, the issue under consideration in a subsequent action must be identical to the
issue litigated in a prior action. Second, the issue must have been fully and
vigorously litigated in the prior action. Third, the issue must have been necessary

to support the judgment in the prior case. Fourth, there must be no special
circumstance that would render preclusion inappropriate or unfair.

State Farm 751 F.3d at 689. Ultimately, issue preclusion is an “equitable doctrine” and the
“discretion vested in triatourts to determine when it should be applied is bradddtions v. Sun
Oil Co,, 705 F.2d 742, 744 (5th Cir. 1983) (citiRgrklane Hosiery Co., Inc. v. Sho#39 U.S.
322, 331 (1979)).
1. AGREED CONSTRUCTIONS

The parties have agreed to constructions sét fo theirRevisedJoint Claim Construction
Chart Pursuant to Patent Rulé@l). Dkt. No. 108. Based on the parties’ agreement, the Court
hereby adopts the agreed constructionshisrcase
V. CONSTRUCTION OF DISPUTED TERMS

A. “a plurality of signals” and “a microprocessor for generating a plurality of

control signals used to operate said system, said microprocessor creating a
plurality of reprogrammable communication protocols”

Disputed Term?3 Plaintiff's Proposed Defendants’Proposed
Construction Construction
“a microprocessor for amicroprocessor configured| a microprocessor configured
generating a plurality of to generate a plurality of to bring into existence two or
control signals used to control signals used to more control signals used to
operate said system, said | operate said system and operate said system and
microprocessor creating a | configured to create a configured to bring into
plurality of reprogrammable | plurality of [reprogrammable] existence two or more
communication protocols” | communication protocols [reprogrammable]
communication protocols

e 467 Patent Claini, 34

3 For all term charts in this order, the claims in which the term is found are listed withrthe te
but: (1) only the highedevel claim in each dependency chain itelis and (2) only asserted claims

12



Disputed Term?3 Plaintiff's Proposed Defendants’Proposed

Construction Construction
“a plurality of control to the extent not covered by| two or more signals
signals” this Court’s construction in

theHTC Caseplain and
e 467 Patent Claims 1, 34| ordinary meaning

Because the parties’ arguments and proposed constructions with respect tiertimssare
related, the Court addresses the terms together.

The Parties’ Positions

Plaintiff submis: This term should be construed as the Court construed it ifTikeCase
(citing HTC CC Order at 15-22). Specifically, it would be improper to construigenerating”
control signals and “creating” protocols in the term to requireniceoprocessor brinthe signals
and protocols into existence. Indeed, the Court rejected such an interpretatioMirCtitgase
and therenoted that the creation of new ‘rules’ for communicating. would defeat the purpose
of the inventior—to facilitate communication witlifferent thirdparty external devicégquoting
HTC R&Rat 8-9). Finally, construing “plurality” as “two or more” improperly deviates from the
ordinary and customary meaning of “plurality.” Dkt. No.&726-17, 20.

In addition to the claims themselves, Plaintiff cites the following intrinsic and @agtrins
evidence to support its positiomtrinsic evidence '467 Patent col.8 11.2230, col.8 11.66-65,
col.16 11.4645; 467 Patent File Wrapper October 31, 1997 Amendment3t1D (Plaintiff's
Ex. B, Dkt. No. 973 at 2-3, 11), February 17, 1998 Notice of Allowability2a{Plaintiff's Ex. C,

Dkt. No. 97-4 at 3).

identified in the partiesRevisedJoint Claim Construction Chart Pursuant to Patent R}
(Dkt. No. 1@®) are listedBased on Plaintiff's statement in its opening claim construction brief,
the Court understands thtite asserted claims aréa@ins 17, 27-30 and 34. Dkt. No. 97 at 7. Of
these, Claims 1 and 34 are independent and the others are dependent claims.

13



Defendants respondhe claim terms “create” and “generate” and variants mean to bring
something into existence, thus the microprocessor term is directed to bringing sigdals
protocolsinto existence. Further, the plain and ordinary meaning of “plurality” is “two or more.”
Dkt. No. 102at8-9, 13, 17-18.

In addition to the claims themselvd3efendants citehe following intrinsic and extrinsic
evidence to support their positiomtrinsic evidence '467 Patent col.7 11.1419. Extrinsic
evidence Webster's New World College Dictionaf@d ed. 1996), “create” and “generate”
(Defendants’ Ex. C, Dkt. No. 102-at 4-5).

Plaintiff replies As described in the 467 Patent, the claimed invention is directed to
facilitating communication with thirgarty devices, and the manufacturers of those devices
determine the communication protocols and command sets for those devices. In other 8ords, it
the manufacturer of those devices, not the recited microprocessor, that brings thelgpestdc
command sets into existence. Further, “plurality” in the microprocessor tesrnmot a
guantification but rather simply refstto a variety/various (and is used interchangeably with these
terms) control signals used to communicate with different 4bartly external devices Dkt.

No. 103at4—-6.

Plaintiff cites furtherintrinsic evidenceto support its position: 467 Patent col.7 18D,
col.8 11.52-54, col.11 1.15-19, col.16 11.42—-46.

Analysis

There are two issues in dispute. The first issue is whether “generating’ssagildicreating”
protocols requires bringing the signals and protocols into existence. To the extent ¢énafaiDef
contend that “generating” and “creating” in the term somepmeludes the use of signals and

protocols thatare previously defined the Court rejects Defendants’ “bring into existence”

14



constructionThe second issue is whetltilee“plurality” of signals and protocols necessarily refers
to two or more signals and protocols. It does.

In theHTC Casethe Court directly address#tkissue of whether “generating” or “creating”
in the claims requires bringing new protocols into existence and thereby exsyistems that
utilize predefinedhird-party protocolsHTC R&R at 8-9. The Court there held as follows:

In describing the microprocessor, the specification notes one embodiment is
“configured to utilize several communication protocols employed by various
manufacturers or various models of the same brand.” 46 hiPaté:37-39. But
nowhere does the specification teach the creation of new “rules” for

communicating, which would defeat the purpose of the invertionfacilitate
communication with different thirgarty external devices.

Id. The position tat Defendants here advocate is the same as that rejected by the CoudTiCthe
CaseTheCourt reiterates the reaning and ruling set forth IHTC R&Rand rejects Defendants’

proposed construction regarding “create,” “generate,” and variants of those words.

The Court rejects Plaintiff’'s position that “plurality of control signals” and raity of
reprogrammable communication protocols” is satisfied by a single control signal or
communication protocol, respectively. The Federal Cirgag instructed that “pluralityvhen
used in a claim, refers to two or more items, absent some indication to the cobBaggo Prods.
v. Total Containment, Inc258 F.3d 1317, 1328 (Fed. Cir. 200ih) other words, the plain and
ordinary meaning of plurality is “two or more.” The context in which “plurality” is usey m
indicate that the term is used other than according to this plain and ordinary medudiesctibe
a universe ranging from one to some higher number, rather than requiring moreghamsn
SeeVersa Corp. v. Ad@ag Int'l Ltd, 392 F.3d 1325, 1330 (Fed. Cir. 200B)aintiff has not
established any context in the '467 Patent that indicates “plurality” is meant to asthe

singular.The fact that “plurality” in the patent indicates a “variety” of control sigoalsrotocols

suggests just the opposite of Plaintiff’'s position. Instead of indicating that lipiracludes a

15



singular signal or protocol, the patent teaches that plurality indicates a varietynalssor
protocols, meaning several. For example, the patent provides:

One embodiment of handset,1ld accordance with the present invention, is
configured to communicate witlvarious devices such as TV sefgCR sets, CD
players, and Cable boxes. The handset is furtbefigured to utilizeseveral
communication protocolemployed by various manufacturers or various models
of the same brand. TypicaJlgach manufacturerof one of these devices such as
TV sets, VCR sets, CD players and Cable boxesiploys a specific
communication protocolthat includes a command code set for performing
various functions to remotely control the devicceach command code set
comprisesa set of signalswherein each signal is utilized to perform an available
function. For example, a TV set made by manufacturer A, may require a command
code set that includes various signalsrémotely control various available
functions such as channel up, channel down, volume up, volume down, mute, and
power “on” and ©ff”. This command code set may have a different set of signals
than another command code set employed for a TV set madenwfaciarer B.

In the alternative, manufacturer A may employ different command code siss for
own various models of TV sets.

'467 Patent col.7 1.3454 (emphasis added)ltimately, Plaintiff fails to identify any context that
indicates “plurality” in tle claims is used other than according to its plain and ordinary meaning
of “two or more.”
Accordingly, the Court construeseteterns as follows:
e “aplurality of signals” means “two or more signals”; and
e “a microprocessor for generating a plurality of control signals used to operhte sai
system, said microprocessor creating a plurality of reprogrammable
communication protocalsmeans ‘a microprocessor configured generate two
or more control signals used to operate said system and configured toweceate t

or more reprogrammable communication protocols.”
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B.

The Selector Terms

Disputed Term

Plaintiff's Proposed
Construction

Defendants’Proposed
Construction

“a selector controlled by saic
microprocessor for enabling
said radio frequency
transceiver and said infrad
frequency transceiver to
transmit a desired command
code set generated by said
microprocessor via either
radio frequency signals and
infra-red signals as desired,
and to receive a signal from
any one of said external
devicesvia either radio
frequency signals and
infra-red signals”

e ’'467 Patent Claim 2

a selector controlled by said
microprocessor for enabling
said radio frequency
transceiver and said infrad
frequency transceiver to
transmit a desired command
code set generated by said
microprocessor via either
radio frequency signals and
infra-red signals as selected
by a user, and to receive a
signal from any one of said
external devices via either
radio frequency signals and
infra-red signals

a multiplexer/demultipbeer
controlled by said
microprocessor for enabling
said radio frequency
transceiver and said infrad
frequency transceiver to
transmit a desired command
code set generated by said
microprocessor via either
radio frequency signals and
infra-red signals adesired,
and to receive a signal from
any one of said external
devices via either radio
frequency signals and infra-
red signals

“selectot

e 467 Patent Clain®

to the extent not covered by
this Court’s construction in
theHTC Caseplain and
ordinary meaning

a multiplexer/demultiplexer

Because the parties’ arguments and proposed constructions with respece tiertinssare

related, the Court addresses the terms together.

The Parties’ Positions

Plaintiff submits:These terms should be construed as the Court conshtreiedn the HTC

Case(citing HTC CC Orderat 31-39. Specifically,it would be improper to construe “selector”

as “multiplexer/demultiplexgr which terms do not appear in the '467 Patddki. No. 97 at

17-19.

In addition to the claims themselves, Plaintiff cites the follovimtignsic evidenceto support

its position:’467 Patent figs.1b, 3, 5, col.1 11.582, col.20 11.217, col.20 11.4156; '467 Patent
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File Wrapper October 31, 1997 Amendment at 5, 11, 13-14 (Plaintiff’'s Ex. B, Dkt. Nebba@-
12, 14-15).

Defendarg respondThe “selector” of ‘467 Patent is described as providing “full two R&y
and IR communication links” and is depicted as includingWwag connections to both RFadio
frequency)and IR (infrared)transceiversAs described,hte selectoroutes received RF and IR
signals from the appropriate transceiver to a common path, and routes RF and KRfiignal
common path to the appropriate transceiver for transmission. Thus, the defining nahee of t
selector is thatwhen receiving, iselects between multiple inpytsoth IR and RFjo route to a
single output, and when tremitting, it selects between multiple outputs (both IR and RF) to route
from a single inputThis is a multiplexer/demultiplexekt. No. 102at9-11.

In addition to the claims themselvd3efendants citehe following intrinsic evidence to
supporttheir position:’467 Patent fig.3, col.1 11.562, col.20 1.1317, col.20 11.4646, col.20
[1.49-50, col.20 1.60-63, col.23 1.23-29, col.23 11.32-38, col.23 11.51-55, col.24 11.25-28.

Plaintiff replies: Nothing identified by Defendants suppomsrrowing “selector” to a
multiplexer/demultiplexerDkt. No. 103at 6-7.

Analysis

The issue in dispute distills to whether the “selector” is, as a matter of claim ctiostru
necessarily a multiplexer/demultiplexdris not.

The “selector” is notecessarily d@multiplexer/demultiplexer.” @fendants’ argument is
essentially that the only “selector” embodiment in the '467 Patent has twoeirsrsconnected
to a single common path through the selector and thus the selector is limited to thisvembod
Defendants’ have not, however, established that the claims are necessamg tonsuch an

arrangementSeePhillips, 415 F.3dat 1323 (“In particular, we have expressly rejected the
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contention that if a patent describes onlgiregle embodimenthe claims of the patent must be
construed as being limited to tleahbodiment.”)see alspThorner v. Sony Computer Entm’t Am.
LLC, 669 F.3d 1362, 1366 (Fedir. 2012) (“It is likewise not enough that the only embodiments,
or all of theembodimentsgontain a particular limitation. We do not read limitations from the
specification into claims; wdo not redefine words. Only the patentee can do th&¥Hjle it is
plain from the claim language that the selector enables selection betweandRR signals
(“transmit a desired command code set generated by said microprocessor viaditifeequency
signals and infraed signals as desired”), the claims are silent on whether the RF and IR
transceivers are coupled to a common path thrthugikelectort-urther, neither “multiplexer” nor
“demultiplexer” are used anywhere in the patent. Thus, even if “multiplexef'demultiplexer”
carry the meanings Defendants accord tH@mhout evidencg injecting the terms into the
construction is not supported.

Accordingly, the Court determines that “selector” has its plain and ordinary meaniirgitvit
the need for further construction and construes the “a selector controlled by ...stithowas:

e “aselector controlled by said microprocessor for enabling said radio frequency
transceiver and said infrad frequency transceiver to transmit a desired
command code set generated by said microprocessor via either radio frequency
signals and infra-red signals as desired, and to receive a signal fromeaafy o
said external devices via either radio frequency signals andredrsignal$
means a selector controlled by said microprocessor for enabling said radio
frequency transceiver and said infed frequency transceiver to transmit a
desired command code set generated by said microprocessor via either radio

frequency signals and infra-red signassselected by a usand to receive a
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signal from any one of said external devices via either radio frequency signals and

infra-red signals.”

C. “a communication protocol”
Disputed Term Plaintiff's Proposed Defendants’Proposed
Construction Construction

“a communication protocol” | plain and ordinary meaning | a defined set of rules and
formats that allows devices to
e ’'467 Patent Claims 1, 34 communicate with eacbther

The Parties’ Positions

Plaintiff submits:This term should be construed as the Court construed it ifTikeCase
(citing HTC CC Orderat 42-46). Specifically,and as previously held by the Court, it would be
improperinject a “set of rulesfimitation into the constructiarDkt. No. 97at 19-20.

In addition to the claims themselves, Plaintiff cites the follovimtignsic evidenceto support
its position:’467 Patent col.7 11.1425, col.7 I.3754; '467 Patent File Wrapper October 31, 1997
Amendment at42, 10 (Plaintiff’'s Ex. B, Dkt. No. 93-at 2-3, 11).

Defendants respond\s described in the 467 Patent, communication protocols define the
devicespecificrules and formats for communicatitmetweendevices. This comports with the
customarymeaning of the term in the art of telecommunicati@id. No. 102at 11-13.

In addition to the claims themselvd3efendants citehe following intrinsic and extrinsic
evidence to support their positidntrinsic evidence 467 Patent col.7 11.1421, col.7 11.46-44.
Extrinsic evidence Newton’s Telecom Dictionarat 101314 (30th ed. 2016), “protocol”
(Defendants’ Ex. A, Dkt. No. 102-at4-5).

Plaintiff replies:As the Court stated in th¢TC Casethe term “‘communication protocol’ is

sufficiently defined by the claim language” (quotiidC CC Orderat 46). Dkt. No. 10at7.
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Analysis

The issue in dispute is whether the “communication protocol” of the ciaiimsited to “rules
and formats” that enable communication. It is not.

The issue here is substantially similar to the issue addressed by the CoultirCti@ase
There, the Court refused to construe “communication protocolsSeis bf rules that allow for
two or more devices to communicate wirelessly with one another using a command dode set
produce an action in a remotely controlled external device” and held:

The Court is not persuaded by Defendant’s arguments given that nothing in the
intrinsic record requires Defendant’s constructigor. example, the term “rules”

or “set of rules” is never mentioned in the intrinsic record, and the inclusion of
such terms would add ambiguity and/or confusion to this ter@verall, the
intrinsic record is consistent with the claims in defining the communication
protocol in relation to the command code sén effect, Defendant is trying to
redefine the “command code set” term rather than defining the “communication
protocol” term. Defendant’s attempt to separately define both “communication
protocols” and “command code set” using similar language / limitsimakes such
limitations redundant and/or superfluous.

Overall, the Court finds “communication protocol” is sufficiently defined by the
claim language and, in particular, the “command code set” limitation. Nothing else
is neededSee U.S. Surgical Corp. v. Ethicon, Int03 F.3d 1554, 1568 (Fed. Cir.
1997) (“Claim construction is a matter of resolution of disputed meanings and
technical scope, to clarify and when necessary to explain what the patentee covered
by the claims, for use in the determination of infringement. It is not an obligatory
exercise in redundancy.3ee also O2 Micro Int’l Ltd. v. Beyond Innovation Tech.

Co, 521 F.3d 1351, 1362 (Fed. Cir. 2008) (“[DJistrict courts are not (and should
not be) required to construe every limitation présn a patent’s asserted claims.”)
(citing U.S. Surgical103 F.3d at 1568).

HTC CC Order at 45-46 (emphasis added)The Court there noted that a “communication
protocol” of the claims is defined by its “command code ddt.at 39 (tach independentaim
specifies thateach communication protocol includes a command code set that defines the signals
that are employed to communicate with each one of said external deyidéss nature of the
protocol is repeated in the description of the inventidee, e.g, '467 Patent col.7 I11.4814

(“Typically, each manufacturer of one of these devices sutV agts VCR sets, CD players and
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Cable boxesemploys aspecific communication protocol that includes a commaodk set for
performing various functions teemotely controthe devic€’); see alspHTC CC Order at 40
(quoting this passage).

The Court is not persuaded that its holding or reasoning i Tt Caseis incorrectand
should be supplanted by Defendants’ current proposal. For example, Defendants propose “a
defined set of rules and formatsut their extrinsic evidence states that a protocchisét of rules
governing the formdt Newton’s TelecorDictionary at 1013, Dkt. No. 102 at 5. How is a “set
of rules and formas” different from d'set of rules governing the formatThe variance between
Defendants’ proposal and the extrinsic evidence proffered in support of that pemrsabates
the “anbiguity and/or confusidnthat the Court previously determineduld resit from injecting
“rules” or “set of rules” imo the constructionHTC CC Orderat 45. For example, does the
command code set itself set forth the “rudesl formatsof the communication? If not, what else
is requiredJltimately, the Court reiterates tlieasoning and ruling set forth the HTC CC
Order. “ communication protocbls sufficiently defined by the claim language and, in particular,
the‘command code sdimitation. Nothing else is needédd. at 46.

Accordingly,the Court determines thatommunication protocol” has its plain and ordinary
meaning without the need for further construction.

D. “a plurality of reprogrammable communication protocols”

Disputed Term Plaintiff's Proposed Defendants’Proposed
Construction Construction

“a plurality of reprogrammable | to the extent not Indefinite. Protocols cannot be
communication protocols” covered by this Court’'s reprogrammable.

construction in the
e '467 Patent Claims 1,34 | HTC Caseplain and | Alternatively:

ordinary meaning e two Oor more communication
protocols whose rules and
formats can be changed
through programming
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The Parties’ Positions

Plaintiff submits:In the HTC Case the Court construed “plurality of reprogrammable
communication protocols” in the context of trerhicroprocessor for generating’ phrase, and
gave the term its plain and ordinary meaning (citiigC CC Orderat 15-22).Here, Defendants
have not provided any evidence that a communication protocol cannot be reprogrammable an
thereforefail to establish by cleaand convincing evidence that this term renders any claim
indefinite. Further, Defendants’ alternative construction is improperly narrow. Dkt. Nat 97
27-28.

In addition to the claims themselves, Plaintiff cites the follovimtignsic evidenceto support
its position:’467 Patent col.8 11.2230, col.8 11.6665, col.16 11.4645; '467 Patent File Wrapper
October 31, 1997 Amendment at 1-2 (Plaintiff's Ex. B, Dkt. No3 &-2-3).

Defendants respond\ “communication protocol” is not a “program” and therefore is not
reprogrammable. Specifically, Plaintiff represented to the PTABN IPR proceedinghat
“reprogrammable” in the 467 Patent refers to “a program that can be replaced ottibramn
the patenthowever,a “communication protocol” is created by a program but is not itself a
program. Thus, it cannot be reprogrammable. Dkt. No.at02—-15.

In addition to the claims themselvd3efendants citehe following intrinsic and extrinsic
evidence to support themosition Intrinsic evidence: 467 Patent col.7 11.1:419; Patent Owner’s
Preliminary ResponseiITC Corp. et al. v. Joe Andrew SalazaPR201800273 (P.T.A.B.
Apr. 11, 2018), Paper No. 10 at 3 (Defendants’ Ex. B, Dkt. No. 102-3 aEdttinsic evidence
Newton’s Telecom Dictionamgt 101314 (30th ed. 2016), “protocol” (Defendants’ Ex. A, DKkt.

No. 1022 at 4-5).
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Plaintiff replies:As the Court previously determined in tHEC Casethe meaning of this
term is plain to a person of ordinary skill in the art without construction. Furtharaliy” here,

as in “plurality of control signals,” “is not a quantification but rather a reteréma variety/various

communication protocols.” Dkt. No. 1@G&7-8.

Analysis

There are two issues in dispute. The fisstie is whether “reprogrammable communications
protocol” renders the claims indefinite because a protocol is technologically not eepnogle.
It does not. The second issue is whether “plurality” necessarily refers to “mworer” It does.

The Courtrejects Defendantgontentiorthat Plaintiff’'s IPR statement somehow rersctayy
claim indefinite For example, the '467 Patent states that “each [device] manufactueanploys
a specific communication protocol that includes a command code set for performimgsvari
functions to remotely control the devideach command code set comprises a set of signals,
wherein each signal is utilized to perform an available function.” '467 Patent c40-4H. Thus,
it can fairly be stated that a communicatiootpcol includes a set of instructions for performing
functions and Plaintiff broadly used “program” in the IPR proceettirencompass such a set

The Court also rejects the phra&ehose rules and formats can be changed through
programming” in Defendants’ alternative construction. As set forth above, “mdefoanats” is

not a useful, or proper, construction of “communication proto€alrther,Defendants’ “through
programming” irasepresupposethat “program”and “communication protocol” are necessarily
mutually exclusive terms, which presupposition the Court rejects.

Finally, and as set forth in the discussion of the “a microprocessor for generating a

plurality ...” term, “plurality” is used in the claims to denote “two or more.”
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Accordingly, the Court holds that Defendants have not proven any claim indefinite for

including the phrase “reprogrammable communications protocol” and construe theaderm

follows:
e “a plurality of reprogrammable communication prototoieans two or more
reprogrammable communication protocols.”
E. “such that the memory space required to store said parameters is smaller
than the memory space required to store said command code Sets
Disputed Term Plaintiff's Proposed Defendants’Proposed
Construction Construction
“such that the memory spac| to the extent not covered by| indefinite
required to store said this Court’s construction in

parameters is smaller than théheHTC Caseplain and
memory space required to | ordinary meaning

store said command code
sets

e '467 Patent Claim 1

The Parties’ Positions

Plaintiff submits:This term should be construed to have its plain and ordinary measthg
Court construed it in thelTC Case(citing HTC CCOrder at 22-30). The only indefiniteness
position provided by Defendants appears to be that the term is part of a “memory deviagdiim
that is governed by 35 U.S.C182, 6. This exact issue was addressed and rejected by the Court
in theHTC CaseDkt. No. 97at 28-29.

In addition to the claims themselves, Plaintiff cites the follovimtignsic evidenceto support
its position:’467 Patent col.8 11.2230, col.8 11.6665, col.16 11.4645; '467 Patent File Wrapper
October 31, 1997 Amendment at 1-2, 10-12 (Plaintiff's Ex. B, Dkt. N@. &72-3, 11-13).

Defendants respond’he phrase “said parameters” lacks antecedent. &sexifically, the

claim recites “a plurality of parameter sets” and then “said parameters.”iflisust clear if “said
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parameters” refers to the parameter sets at all, to the entirety of the sets, talmmeais, or to
just some of the parameters within the sete. No. 102at16-17.

Plaintiff replies:As the Court recognized in th€TC Casethe '467 Patent uses “paratars”
interchangeably with “parameter sets” (quotHigC CC Orderat 46-49). Thus, “said parameters”
in the claims refers to the earliggcited “parameter setsDkt. No. 103at 8-9.

Plaintiff cites furthelintrinsic evidenceto support its position: ‘467 Patent col.8 11.22—-30.

Analysis

The issue in dispute is whether the meaning of “said parameters” is reasonityicehe
context of the claims and the description of the invention.. lit isefers to the earlierecited
‘parameter sets.”

Read inthe propercontext, it is reasonably certairatlisaid parameters” refers to the earlier
recited “plurality of parameter sets.” The ’'467 Patent notes one issue of supporting
communications with a variety of devices is the mgmequired to store the command sets for
the various devicesee, e.9.467 Patent col.7 .55 col.8 I.17 (it “requires a substantially large
memory to store all the command code sets with various sets of signals”). To dudrsssi¢, a
control device “in accordance with the present invention employs an encoding techrstpre to
the desired signals in a memory spadd.”at col.8 I.1#21. Specifically, the memory of the
control device “in accordance with the present inventions configured so as tstore a finite
set of parametershat may be used to recreate and generate signals corresponding to a desired
command code seThese parameterske substantially less memory space than if the entire signal
were to be stored.ld. at col.8 11.2230 (emphasis addedee also idat col.8 11.3654 (“each
command code set is represented by parameters stored in an.arfdys arrangement leads to

a substantial reduction in memory space required to store parameters corresporenngu$o
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command code sets.'In other words, the patent teaches representing a command code set with a
smaller parameter set. The benefit taught is not that some subset of the pasatmetprires less
memory than the entirety of the command code setdther that the entirety of the parameter set
requires less memory than the entirety of the command code set. This enablesethetsys
generat@any desiredommandcodeset signafrom the parameter set while requiring less memory
than storing the comand code set itself.
Thelanguageused to describe the memesgving aspect of the inventiaparalleled in the
claim at issue: d memory device coupled to sardcroprocessor configured &tore a plurality
of parameter setsetrieved by said microprocessor so as to recreate a desired command code set,
such that the memory space requiredttwe said parameterns smaller than the memory space
required to store sambmmand code sefsld. at col.26 I1.36. Inthe contexbf the description of
the invention it is reasonably certain that “said parameters” in the claimghié&¥parametersih
the descriptiorof the inventionrefer to the parameter sets that allow recreation of the command
codesets and require less memory than the commadedsets.
Accordingly, the Court holds that Defendants have not proven any claim is indefinite for
including “said parameters” and construes the term as follows:
e “such that the memory space required to store said parameters is smaller than the
memory spaceequired to store said command code’seisans such that the
memory space required to store said plurality of parameter sets is smalldgrethan

memory space required to store said command codé sets
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F. “a desired command code sét

Disputed Term Plaintiff s Proposed Defendants’Proposed
Construction Construction
“a desired command code | to the extent not covered by| a different command code s
set this Court’s construction in | than the command code set
theHTC Caseplain and that defines the signals that
e 467 Patent Claim 1 ordinary meaning are employed to communicate
with each one of said external
devices
alternatively,
¢ indefinite for lacking
antecedent basis

The Parties’ Positions

Plaintiff submits:This term should be construed to have its plain and ordinary meaning as the
Court construed it in théelTC Case(citing HTC CC Orderat 22-30). Defendants’ proposed
construction is improperly limiting and their alternative argument that the term secldens
indefinite for lack of antecedent basis is not supported by the requisite evibéhcHo. 97at
29-30.

In addition to the claims themselves, Plaintiff cites the follovimtignsic evidenceto support
its position:’467 Patent col.8 11.2230, col.8 I11.6665, col.16 11.4645; '467 Patent File Wrapper
October 31, 1997 Amendment at 1-2, 10-12 (Plaintiff's Ex. B, Dkt. N@. &72-3, 11-13).

Defendants respondhe term “a desired command code setiecessarily different from the
“a command code set thagfthes the signals that are employed to communicate with each one of
said external device®¥arlier recited in the claim for two reasons. First, the two command code
sets are separately recited in the claim. Second, the claims recite “a desired commaatf code s
rather than the command code set,” indicating that they are not the same command code set.
“Absent that construction, . this term is indefinite for lacking antecedent bddixkt. No. 102at

19-20.
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Plaintiff replies:The onlyrestriction on the “desired command code set” is that reisréated
from the retrieved parameter séidkt. No. 103at 9.
Plaintiff cites furtheiintrinsic evidenceto support its position: '467 Patent col.7 |-550l1.8
.65, col.16 11.25-46.
Analysis
The issue in dispute is whether “a desired command code set” is necessarilytdiifenen
the command code set earlier recited in the phraaeh' communication protocol includes a
command code set that defines the signals that are employed to comenunilsatach one of
said external devicéslt is not; and this does not render any claim indefinite.
Claim 1 provides significant context to inform the understanding of “a desired command code
set.” Specifically, the claim provides:
a microprocessor foremerating a plurality of control signals used to operate said
system, said microprocessor creating a plurality of reprogrammable
communication protocols, for transmission to said external devices wiearain

communication protocol includes_a command cosetthat defines the signals
that are employed to communicate with each one of said external devices

a memory device coupled to said microprocessor configured to store a plurality of
parameter sets retrieved by said microprocessor so a@scteate a_desired
command code sesuch that the memory space required to store said parameters
is smaller than thenemory space required to st@aad command code set

a user interface coupled to said microprocessor for seradpigrality of signals
corresponding to user selectidimssaid microprocessor and displaying a plurality
of menu selections available féret users choice, saienicroprocessogenerating

a communication protocol in response to said user selectiamsl

an infrared frequency transceiver coupled to said microprocésstmansmitting
to said external devices and receiving from sadternal devicesinfra-red
frequencysignals in accordance with said communications protocols.
'467 Patent col.25 1.66- col.26 118 (emphasis added)Plainly, there are a plurality of
communication protocols and thus there are a plurality of “commanel setd” that define the

communication signalthat are employed to communicate with each one of said external devices
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While the communicatiosgignaldefining command code sets are recited distinctly from “a
desired command code set,” there is nothingglaen reading of the claim language the precludes
the desired set from being one of tmenmunicatiorsignal-defining command code sets. Indeed,
and as discussed above, the '467 Patent teaches the command sets are recreated gtarsparam
to reduce theraount of required memo#yit takes less memory to store the parameters used to
recreate the command sets than to store the command sets. In this light, one woultabpett t
the “desired command code set” that is recreated from the stored parametérs ome of the
command code sets that definesdbenmunication signals.

Accordingly,the Court holds that Defendants have failed to prove any claim is indefinite for
including “a desired command code set” and further rejects Defendants’ proposkdctons
The Court therefore determines that this term has its plain and ordinary meahimgf #ie need
for further construction.

G. “a microprocessor forgenerating ..., saidmicroprocessor creating..., a

plurality of parameter setsretrieved by said microprocessor..., said
microprocessor generating...”

Disputed Term Plaintiff's Proposed Defendants’Proposed
Construction Construction
“a microprocessor for to the extent not covered by| one or more microprocessor
generating ..,.said this Court’s construction in | each of which must perform
microprocessor creating., a | theHTC Caseplain and thegenerating, creating,
plurality of parameter sets | ordinary meaning retrieving, and generating
retrieved by said functions

microprocessor.., said
microprocessor generating

e '467 Patent Claims 1, 34

The Parties’ Positions

Plaintiff submits: This term should be construed to have its plain and ordinary meaning

subject to the Court’s previous constructions inHi&€ Casgciting HTC CC Orderat 15-30).
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Defendants’ proposed constructiommgoroperly limiting in that it requires that the microprocessor
“must perform” the functions. As the Court explained inHieC Casethe claims are directed to
capability, and do not require actual performance of the functions. Dkt. Nt 297#23.

In addition to the claims themselves, Plaintiff cites the follovimtignsic evidenceto support
its position:’467 Patent col.7 11.37-39, col.8 11.22-30, col.8 11.60-65, col.16 11.40-45; 467 Patent
File WrapperOctober 31, 1997 Amendment at2l(Plaintiff's Ex. B, Dkt. No. 973 at 2-3),
February 17, 1998 Notice of Allowability at 2 (Plaintiff's Ex. C, Dkt. No. 97-4 at 3).

Defendants respondlhe claims are directed to capability, and do not require actual
perfomance, and the claims do not exclude systems of multiple microprocessordaiiise
however, require a (singular) microprocessor that is capable of perforlirthe recited
microprocessor functiongn other words, the claims require that the sameaprocessor that is

capable of the recitedjeneratinfis also capable of the lateecited “creating,” “retrieving,” and
“generating.” This does not encompass a system in which no single microprocesgahle of
performing all the recited functionsven if the system includes multiple microprocessbat in
the aggregate are capable of performing all the recited functions. Dkt. Nat 2D23.

Plaintiff replies: The claims are opeended “comprising” claims and “a microprocessor”
means “one or more microprocessors.” This means “#mt one of the one or more
microprocessors can be capable of performing any one of the recited funetibbissciaim term,
and any individual one of the microprocessors (or all the microprocessors) need natibe abp
performing all of the recited functions.” Dkt. No. 1a8-10.

Analysis

The issue in dispute distills to whether the claims require one microprotiesss capalel

of performing the recitedgenerating “creating,” “retrieving,” and “generating” function¥hey
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do. The plain reading of the claims is that the same microprocessor is capabitowhipg all
the recited functions attributed to “said microprocessor.”

The claims provide significant context to inform the understanding of the “micropartes
phrases. For example, Claim 1 provides:

1. A communications, command, control and sensing system for

communicating with a plurality of external devices comprising:

a microprocessor fogeneratinga plurality of control signals used to operate
said systemsaid microprocessocreating a plurality of reprogrammable
communication protocols, for transmission to said external devices wherein
each communication protocaldludes a command code set that defines the
signals that are employed to communicate with each one of said external
devices;

a memory devicecoupled tosaid microprocessorconfigured to store a
plurality of parameter setgetrievedby said microprocessao as to recreate
a desired command code set, such that the memory space required to store
said parameters is smaller than the memory space required to store said
command code sets;

a user interfacecoupled tosaid microprocessofor sendinga plurality of
signals corresponding to user selectidils said microprocessorand
displaying a plurality of menu selections available for the user's clsaiick,
microprocessorgeneratinga communication protocol in response to said
user selections; and

an infra-red frequency transceivercoupled to said microprocessorfor
transmitting to said external devices and receiving from said external devices,
infra-red frequency signals in accordance with said communications
protocols.

'467 Patent col.25 [.5% col.26 1.18 (emphasis added). Thus, the claimed system includes “a
microprocessor” hamg various structural characteristics defined its/functions andby its
relationships to other structural limitations. Claim 34 is similar in this respkhtiff contends

that “a microprocessor’of the claims,becauseit means “one or more microprocessors,”
encompasses a plurality of microprocesstiat in the aggregate satisfy the functional (and
presumably relaticad) limitations. For example, Plaintitontends that Claim 1 encompasses a
multi-microprocessor system in which no single microprocessor is configured “for gegérati

control signals, for “creating” reprogrammable communication protocols, for €vgtrg]”
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parameter sets, and for “genergtim communication protocol in response to a user selection.
Plaintiff's argument also necessarily implies that no single microprocéssooupled to” a
memory device, a user interface, and an inéichfrequency transceivedRather, Plaintiff contends
that each recited microprocessor limitation may be satisfied by a different roespor.

The Court agrees with Defendants that under Federal Circuit precedent, at least one
microprocessor must satisfy all the functiorfahd relational)limitations recied for “said
microprocessor.The parties dispute the import of two Federal Circuit opini@usivolve, Inc. v.
Compag Compet Corp, 812 F.3d 1313 (Fed. Cir. 201&hdIn re Varma 816F.3d 1352 (Fed.
Cir. 2016). Both opinions involve interpretationa€laimelemenintroduced with the indefinite
article “a” and further defined bglaim-recited characteristics of the elemdth opinions hold
that claim language alone may require a singular element to have all recited dsticacter
Convolvestateghat starting position of such an interpretation:

This court has repeatedly emphasized that an indefinite ddicte “an’ in patent
parlance carries the meaning‘ohe or moréin openrended claims containing the

transitional phrasécomprising” ... The exceptions to this rule are extremely
limited: a patentee must evince a clear intent to fafitor “an’ to “one.”

Convolve 812 F.3d at 1321 (quotation and modification marks omitted). In the context of
interpreting “a processor” defined simply by enumerated functions that it eseCainvolve
found no intent to limit the claims (claim 9 and 15) to one processor performing flhttiens.
Id. In the context of interpretingu]ser nterface for . . . working with a processor . . . comprising
in other claims (claims 1, 3, and 5), howew@onvolvefound an intent to limit “a processor” to a
singular processdraving all the clainrrecited characteristics

Here, unlike claims 9 and 15, the language and structure of claim 1 dest®ast

clear intent to tie the processor thatitput[s] commands to the data storage dévice

to the“user interfacé. Specifically, claim 1 recite$a processdrin the preamble

before recitation ofcomprising,”and the claim body uses the definite artfthe”

to refer to the' processor. This reference toéthe processar,referring back to the
“a processdrrecited in preamble, supports a conclusion that the recited user
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interface is*operatively working wth” the same processor to perform all of the
recited steps. In other words, the claim language requires a processmatadso

with the user interface to issue the shaped commands of the claims. Givenrthis cla
language, which contrasts with the clainesctibed above that allow for multiple
processors, we conclude that claims 1, 3, and 5 require the user interface to work
with a single processor in performing all of the claim steps.

Id. Varma in the context of interpretinga“statistical analysis requesorresponding to two or
more selected investmeritssimilarly found thata single“statistical analysis requesthust
correspond to two or more selected investments:
But while “a” sometimes is norestrictive as to number, permitting the presence
of more than one of the objects following that indefinite article, context matters
even as to whether the word has that meaningAnd here the question is not
whether there can be more than one request in a-clamnered system: there can.
Rather, the question is wheth&” can serve to negate what is required by the
language followindga”: a“request (a singular term) thédtcorrepond][s]” to ‘two
or more selected investmeritk.cannot. For a dog owner to have “a dog that rolls
over and fetches sticKsit does not suffice that he have two dogs, each able to
perform just one of the tasks. In the present case, no matter how maegtse
there may be, no matter the variety of the requests the system may receive, the
system must be adapted to receive a request that itself corresponds to ableast tw
investments.
Varmag 816 F.3d at 136263. Thuswhile a claim element introduced by ardefinite articleand
further defined by clainanecited characteristics mawpt belimited to oneinstance of thelement,
the way in which the characteristics are recitey dictate that at ést one instance of the element
must have all the claimrecited characteristics.

In the claims at issue herene “microprocessor” is set forth in the clasnas including a
variety of characteristics. Tlodaim-recitedcharacteristics are not just a simple listing of functions
to be performedby “a microprocessdr Ratherthecharacteristicare repeatedly introduced using
“said microprocessor.” Those characteristics include the functions thatrfseidprocessor” is
necessarily configured to perform as well as the structural relationsdtipedn “said
micropro@ssor” and other structural elements. In this respect, the claims hdistiaguishable

from claims 9 andl5 addressed i@onvolveand areanalogougo claims 1, 3, and 5 addressed in
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Convolveand the claim addressedViarma Notably, therepeated use of “said microprocessor”
to enumerate the functional and relational characteristics of “a micrgg@tesuggests that the
same microprocessor that is “coupled to” various structural elements is theabirseconfigured
to perform the various recited microprocessor functions. In other words, one micssproTeist
have all the recited characteristics.

Accordingly, the Court construes this phrase as follows:

e “amicroprocessor for generating ..., said microprocessor creating ..., a plurality
of parameter sets retrieved by said microprocessor ..., said microprocessor
generating ... means bne or more microprocessoas,least onef which is
configured to perform the generating, creating, retrieving, and generating
functions.”

H. “said communications protocols” and “said microprocessor generating a
communication protocol in response to said user selectish

Disputed Term Plaintiff's Proposed Defendants’Proposed
Construction Construction
“said microprocessor to the extent not covered by| said microprocessor
generating a communication this Court’s construction in | generating a communication
protocol in response to said | theHTC Caseplain and protocol different from the
user selectiosi™ ordinary meaning reprogrammable

communication protocols
e 467 Patent Claims 1, 34
alternatively,

e indefinite

“said communications plain and ordinary meaning | indefinite
protocols”

e ’'467 Patent Claims 1, 34

4 The parties identify the term with the singular “selection,” the claims recitectams.” Dkt.
No. 108-1 at 53-56.

35



Because the parties’ arguments and proposed constructions with respect tiertimssare
related, the Court addresses the terms together.

The Parties’ Positions

Plaintiff submitsThese terms should be construed to have their plain and ordinary meanings
consistent with the Court’s construction of “communication protocol” inHME Case(citing
HTC CC Orderat 42-46). Defendants’ proposed construction of “said microprocessor generating
a communication protocol in response to said user saitgttie improperly limiting and
Defendants have not provided the requisite evidence to establish that either tersyaepdéim
indefinite Dkt. No. 97at 30-31.

In addition to the claims themselves, Plaintiff cites the follovimtignsic evidenceto support
its position:’467 Patent col.7 11.1425, col.7 I.3754; '467 Patent File Wrapper October 31, 1997
Amendment at42, 10 (Plaintiff’'s Ex. B, Dkt. No. 93-at 2-3, 11).

Defendants respondhe term “a communication protocol” is necessarily different from the
“a plurality of reprogrammableommunication protocdlsearlier recited in the claim for two
reasons. First, the terms are separately recited in the claims. Second, the etiensar
communication protocol,” using the indefinite article “a” rather than the definiidea“the,”
indicating that it is not referring to a previously recited “communication protothéterm “said
communicatios protocols” renders the claims indefiniés the claims recite multiple different
communication protocols and it is not clear which one corresponds to “said commusication
protocols.” Dkt. No. 10&t23-24, 29-30.

Plaintiff replies: The claims recite that the microprocessor has the capabititgate a
“plurality of reprogrammable communication protocols” for communication with extdevices

and the term “said microprocessor generating a communication protocol in respondeusesai
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selections” refers back to the earlier recited commumwicarotocols The term “said
communicatios protocols” in the claims denotes that the generated protocol is for commamicati
with external deviceDkt. No. 103at11-12.

Analysis

There are two issues in dispute. The first issue is whether “a communicatioogltin the
claims is necessarily differeritom a plurality of reprogrammable communication protocols
recited earlier in the claims. It is nothe second issue is whethdretmeaning of “said
communicatios protocols” is reasonably certain. It is; it refers togheality of reprogrammable
communication protocols.

The communication protocol of “said microprocessor creating a plurality aigepnmable
communication protocols” is not necessarily different from the communication prototsaiof
microprocessor generating a communication protocol in response to said usevrselddtis
issue is similar to the difference between the “desired command code set” and the
comnunication-signaldefining command sets addressed above. Again, the claims provide
significant context to inform the proper understanding. For example, Claim 1 provides:

a microprocessor for generating a plurality of control signals used to operate said
system, said microprocessor creating a plurality ofreprogrammable
communication protocolsfor transmission to said external devices wheeaich

communication protocol includes a command code g#it defines the signals
that are employed to communicatettvieach one of said external deviges

a memory device coupled to said microprocessor configured to store a plurality of
parameter sets retrieved by said microprocessor so as to recreate a desired
command code set, such that the memory space requiredeteaib parameters is
smaller than the memory space required to store said command code sets;

a user interface coupled to said microprocessor for seadpigrality of signals
corresponding to user selectidissaid microprocessor and displaying a pityal
of menu selections available for the usehoicesaid microprocessogenerating

a communication protocoin response to said user selectigrasd
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an infrared frequency transceiver coupled to said microprocésstiansmitting
to said external devices and receiving from said external devjcedra-red
frequencysignalsin accordance with_said communications protocols

'467 Patent col.25 1.66- col.26 1.18 (emphasis added). Plainly, there are a plurality of
communication protocols that govern the communication with the external devices, eachgncludi

a communicatiossignaldefining command setWhile these reprogrammable communication
protocols are recited distinctly from “a communication protocol” that is gendarategponse to

user selections, there is nothing in a plain reading of the claim language the precludes the
userselected communication protocol from being one of ttwmmunication-governing
communication protocoldndeed, the 467 Patent describes selecéind activating mtocols

from amongstoredcommunication protocolsSee, e.g.'467 Patent col.19 I1.6467 (“In response

to touch sequences. modes of operation and communication protocols are selected as explained
above in reference with FIG. 6.”), col.20 #I7L (“Transmission and reception protocols are
contained within microprocessor 30 and are activated based on the mode selection madk via t
sensitive device 14. In this manner, handset 10 communicates with any number of exteres de
having compatible transcerge”). Again, under a plain reading of the patent, one would expect
that the communication protocol generated in response to the user selections may be one of the
reprogrammable communication protoctiiat include the communicatiesignaldefining code

sets.

The term “said communicatisiprotocols” in the claims refers back to the “reprogrammable
communication protocols.” First, there is only one earlier recitation of the pdaraimunicatios
protocols”; namely, the “plurality of reprogrammable communication protocols.” This
commonality of protocol courguggests thahe plural“communicatiors protocols” refers to the
“plurality of reprogrammable communication protocols.” Second, the reprogrammable

communication protocols govern communication with external devices through their
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communicatiorsignaldefining command code sets and the transmitting and receiving
(communicating) of the claim is in accord with “said communicatipnotocols.” This
commonality of communicatiegoverning function again suggests that tteidcommunicatios
protocols” refers to the “plurality of reprogrammable communication protocolsthatiely, when
read in context, the meaning of “said communication protocols” is reasonably certain.
Accordingly, the Court holds thabefendants have not proven any claim is indefinite for
including “said microprocessor generating a communication protocol in response toesaid us
selectios” or “said communications protocols.” The Court further determines thatd
microprocessor generating a communication protocol in response to said udemséleas its
plain and ordinary meaning without the need for further construction and construes “said
communications protocols” as follows:
e “said communications protocdlmeans Said pluraliy of reprogrammable
communication protocols.”
“an infra- red frequency transceiver coupled to said microprocessor for

transmitting to said external devices and receiving from said external
devices, infrared frequency signalsn accordance with said commurgations

protocols”
Disputed Term Plaintiff's Proposed Defendants’Proposed
Construction Construction
“an infra-red frequency to the extent not covered by| for each of the two or more
transceiver coupled to said | this Court’s construction in | external devicg, the infrared
microprocessor for theHTC Caseplain and frequency transceiver must be
transmitting to said external | ordinary meaning capable of both transmitting
devices and receiving from to that device and receiving
said external devicemfra- from that device, in
red frequency signals accordance with said
accordance with said communications protocols
communications protocols”

® The parties omit “infraed frequency signals” from the term identified for construction. Dkt.
No. 108-1 at 56-59.

39



e ’'467 Patent Claims 1, 34

The Parties’ Positions

Plaintiff submits:Subject to the Court’s constructions in tH€C Case this term should be
construed to have its plain and ordinary meaning (ciif@ CC Orderat 31-36, 42-46). Indeed,
the Court rejected Defendants’ proposed construction i@ Case there noting tha'[t] he
limitation only requires that the IR transceiver be capable of sending andngd#& signals to
the plurality of external devicesnot that it be capable of transmitting and sending to each device
within that plurality (quotingHTC R&Rat 6-7). Dkt. No. 97at23-24.

In addition to the claims themselves, Plaintiff cites the follovimtignsic evidenceto support
its position:’467 Patent figs.1b, 3, 5, col.1 I.582, col.2 II.1#20, col.7 11.1425, col.7 I.3%#54,
col.20 1.2-17, col.20 11.4156; '467 Patent File Wrapper October 31, 1997 Amendment at 5,
10-11, 13-14 (Plaintiff's Ex. B, Dkt. No. 97-3 at 6, 11-12, 14-15).

Defendants respon@he phrase “said external devices” refers to the earlier recited “plurality
of external devices” thus thefra-red transceiver must be capable of transmitting to and receiving
from each of the plurality of external devices. Dkt. No. a025.

Plaintiff replies:The Court should reject Defendants’ proposed construction here as it did in
theHTC CaseDkt. No. 103at 12.

Analysis

The issue in dispute distills to whether “said external devices” should be constriestia
external device of the plurality of external devices.” It should not.

This issue was addressed by the Court inHR€ Case The Court is nopersuaded by

Defendantsargument and evidence that tHEC Caseauling was incorrect. Specificatly
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The asserted claims require an “infed frequency transceiver coupled saif]
microprocessor for transmitting to said external devices and receiving from said
external devices.”. .

Effectively, Defendant urges the Court to construe “said external devices” in the
microprocessor limitation aseach external device of thelurality of external
devices.”. ..

The limitation only requires that the IR transceiver be capable of sending and
receiving IR signals to the plurality of external deweemt thatit be capable of
transmitting and sending to each device within that plurality. The specification
supports this conclusion by noting “the signals can be transmaeldor
received. . .to any number of appliances and/or apparatus capable of receiving
and/ortransmitting compatible signals.” '467 Patent at 227 (emphasis added).

HTC R&Rat 6-7. The Court reiterates the reasoning and ruling set foHi ¢ R&Rand rejects
Defendants’ proposed construction regarding the “irdchtransceiver ...” limitation.
Accordingly, the Court rejects Defendants’ proposed constructimhdetermines that this

term has its plain and ordinary meaning without the need for further construction.

J. “a radio frequency transceiver ... in accordance with said communication
protocols”
Disputed Term Plaintiff's Proposed Defendants’Proposed
Construction Construction

“a radio frequency transceiv| to the extent not covered by| the radio frequency
... In‘accordance with said | this Court’s construction in | transceiver must transmit and

communication protocols” | theHTC Caseplain and receive signals in accordance
ordinary meaning with the same protocols as
e 467 Patent Clain2 used by the infraed
frequency transceiver of
claim 1

The Parties’ Positions

Plaintiff submits:Subject to the Court’s constructions in tHEC Casethis term shouldbe
construed to have its plain and ordinary meaning (ctii@ CC Orderat 3136, 42-46). Indeed,
the Court rejected Defendants’ proposed construction irH#@ Case there noting thatit's

nonsensical to require the RF transceivesdmmunicate using IR communications protocols, or
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to require the IR transceiver to communicate using RF protaecpietingHTC R&Rat 7—-8). Dkt.
No. 97at24-25.

In addition to the claims themselves, Plaintiff cites the follovimtignsic evidenceto sugport
its position:’467 Patent figs.1b, 3, 5, col.1 I.582, col.2 II.1#20, col.7 11.1425, col.7 I.3%#54,
col.20 1.2-17, col.20 11.4356; '467 Patent File Wrapper October 31, 1997 Amendment at 5,
10-11, 13-14 (Plaintiff's Ex. B, Dkt. No. 97-3 at 6, 11-12, 14-15).

Defendants respondlaim 1 refers to infraed communications “in accordance with said
communication protocols” and Claim 2, which depends from Claireférs to radio frequency
communications “in accordance with said communication prégdcBince “said communication
protocols” necessarily means the same thing in both cléwafrared transceiver and the radio
frequency transceiver necessarily use the same protddaldNo. 102at 26.

Plaintiff replies:The Court should reject Defendants’ proposed construction here as it did in
theHTC CaseDkt. No. 103at 12.

Plaintiff cites furthelintrinsic evidenceto support its position: ‘467 Patent col.3 11.61-62.

Analysis

The issue in disputdistills towhetherthe RF transceiver necessigrcommunicates with RF
external devicesisingthe same protocol used by the transceiver for communicating with IR
external devicedt does nat

Claim 2, which depends from Claim 1, provides significant context to properly understand
this term.Specifically, it provides:

1. A communications. command, control and sensisgstem for
communicating with a plurality of externdévices comprising:
a microprocessor for generating a plurality of control signals used to operate

said system. said microgressor creatin@ plurality of reprogrammable
communication protocols. . .
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an infrared frequency transceiver coupled to said microprocegsor
transmitting to said external devices aedeiving from said external devices.
infra-red frequencysignals in accordance with said communications
protocols

2. The communication, command, control and sensiygfem of claim 1
further comprising:
radio frequency transceiver coupled to said microprocdésstnansmitting to
said external devices aneceiving from said deviceadio frequency signals
at variable frequencies within a predetermined frequerayge andin
accordance with said communication protocols .

‘467 Patent col.25 1.56 col.26 1.26. For the same reasons that “said communications protocols
in Claim 1 refers to the “plurality sEprogrammable communication protocols” (set forth above),
“said communications protocols” in Claif@ refers to the “plurality ofreprogrammable
communication protocols While this means that both tH®& and RF communications are in
accord with the plurality of reprogrammable communication protocols” it does not meathinat
RF transceiver necessarily uses the same (IR) protocol used by the IR trar{sceiicer versa).
Indeed, thigssue, packaged a different form, was addressed by the Court irHh€ CaseThe
Court is notpersuaded by Defendahtargument and evidence that tHEC Caseruling was
incorrect. Specifically

Each asserted claim requires the IR transceiver to transmit and reaeive
accordance with [earligecited] communications protocols.” . . .

The point of the invention is to enable communication with many different types of
external devices, which between them may implement different IR and/or RF
communicationprotocols. Considering the claim language in that context, it's
nonsensical to require the RF transceiver to communicate using IR communications
protocols, or to require the IR transceiver to communicate using RF protocols.
HTC R&Rat 7-8. Further, the IRand RF transceiveese not necessarilyoth used fosending to
and receiving from each external deviSee, e.g.'467 Patent col.2 I1.220 (“the signals can be
transmitted and/or received .to any number of appliances and/or apparatus capaldea¥ing

and/or transmitting compatible signgjscol.4 11.61-63 (“External appliance and/or apparatus
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functions are controlled in response to a radio or4rdchcommand and control signal generated
and transmitted by the wireless communications, condmeaontrol and sensing system.€pl.5
[1.14-15 (“These communication links [between the communications, command, control and
sensing system and external appliances and/or appes] are two way radio and/or inied
links.”), col.5 11.15-27 (listing examples) In other words, the patent teaches: (1) communicating
with an external device with IR only or RF only and, as set forth above, (2) different:slavay
have different protocols. Thus, communication with one device may be through an IR protocol
and with a different device through a RF protocol different from the IR protocol. aikig te
Court reiterates the reasoning and ruling set forthTi€@ R&Rand rejects Defendants’ proposed
constructiorrequiring the RF transceiver to use the same protocol as the IR transceiver.
Accordingly, the Court rejects Defendants’ proposed construction and determinessthat thi

term has its plain and ordinary meaning without the need for further construction.

K. “a sound and data coupling device adapted to receive sound as data signals”
Disputed Term Plaintiff's Proposed Defendants’Proposed
Construction Construction

“a sound and data coupling | to the extent not covered by| a device adapted to receive
device adapted to receive | this Court’s construction in | sound as data signals,
sound as data signals” theHTC Caseplain and excluding voice

ordinary meaning
e 467 Patent Clain¥

The Parties’ Positions

Plaintiff submits:The meaning of this term is plain to one of ordinary skill in the art and there
is no reason to stray from that plain and ordinary meaning. Dkt. Nat.Z%A26.

Defendants respondhe device of Claim 7 is narrower than the device of Claim 6, from
which Claim 7 depends, in thidite “device in claim 7 cannot receive sound commalhdslimited

to receiving sound as data signals ohiglaim 6 recites a device capable of receiving sound
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commands: “a sound activated device coupled toreaitbprocessor. . used to recognize sound
signals including sound command$he term at issue (i.eghe device of Claim 7) is narrower, it
refers only to “sound as data signals.” Since voice and data are distinguisheddnoothea in
the '467 Patent, the device of Claim 7 is adapted only to receive sound as data sigealsewhil
device of Claim 6 mareceive both voice and data signals. Dkt. No. 4i27—-28.

In addition to the claims themselvd3efendants citehe following intrinsic evidence to
support their position’467 Patent, at [57] Abstract, col.17 11-444, col.17 11.5660, col.21
[1.37-40, col.21 11.43-58

Plaintiff replies:Defendants’ proposed construction is improperly narioki. No. 103at 13.

Analysis

The issue in dispute appears to be whethefdbend and data coupling device adapted to
receive sound as data signals” is adapt#ely for the function of receiving sound as data signals,
to the exclusion of any other capability, such as receiving vibicenot.

A plain reading of the claims does not support Defendants’ proposed construction.
Specifically, Claims 6 and 7 of the '467 Patent provide:

6. The communications, command. control and sensing system of claim 1, further
comprisinga sound activated device coupled to said microprocessor, said sound
activated device used to recognize sound signals including sound commands
corresponding to executable logical commands, said sound activated device

generating signals in response to recognized sound signals for further processing
by said microprocessor.

7. The communications command. control and sensing system of claim 6, further
comprisinga sound and data coupling device adapted to receive sound as data

signals

'467 Patent col.26 11.5%61 (emphasis added). Defendants argue that the device of Claim 6 is
capable of receiving both voice (sound commands) and sound as ddiacande Claim 7 is

necessarily narrower than Claim 6 under the doctrine of claim differentiit®device of Claim
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7 necessarily receives only sound as data. Defendants’ application of clenrerdiétion is
unfounded. Even if the “sound activated ide¥ of Claim 6 were necessarily the same as the
“sound and data coupling device” of Claim-Which is not supported by a plain reading of the
claims or by any argument or eviderethe device of Claim 7 requires the ability to receive sound
as data signalshile the device of Claim 6 simply does not preclude such ability. Thus, the device
of Claim 7 is narrower without precluding the ability to receive voice. Plainly, indeésound
and data coupling device” of Claim 7 is “adapted to receive sound as data sigsatiethinot
preclude it from having other features, such asatikty to receive voicé.

Accordingly, the Court rejects Defendants’ proposed construction and determinessthat thi

term has its plain and ordinary meaning without the meefilirther construction.

L. “configured to”
Disputed Term Plaintiff's Proposed Defendants’Proposed
Construction Construction
“configured to” to the extent not covered by| a particularized arrangemen
this Court’s construction in | of the memory device for a
e '467 Patent Claims 1, 34| theHTC Caseplain and specific purpose
ordinary meaning

® The Court notes that “voice” and “data” are not necessarily mutually exclusive asniseatre

used in the '467 Patent. For example, the patent teaches “microphones couple exteichal s
signal, including voice signals, to a sound and data_coupler,” araifig]voice, and/or data
signals[are] inputted via a microphone.” '467 Patent col.3 32, col.3 1.4342. Thus, whe
“sound,” “voice,” and “data,” are frequently separately enumerated in the patehumerated
categories are not necessarily mutually exclusive.

" The parties identify the dispute as focused solely on “configured to” found in Claims 1 and 34 in
thefollowing phrase: “a memory device coupled to said microprocessor configured to.store

Dkt. No. 108-1 at 61-64.
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The Parties’ Positions

Plaintiff submits:The Court should adopt the construction of this term fronHh€ Case
“some particularized arrangement of the menu®yice for a specific purpose” (quotihgrC
R&R at 6-7). Dkt. No. 97at 26.

Defendants respondhe Court should adopt the construction of this term frori@ Case
with a minor modification, changing “some” to “a” to “better conform to the surrourclaim
language.” Dkt. No. 102t 28-29.

Plaintiff replies:There is no reason to stray from the construction of this term provided in the
HTC CaseDkt. No. 103at 13.

Analysis

The issue in dispute appears to be whether “some,” as found in the Court’s construction of
this term in theHTC Case should be replaced with “aAt the hearing, the parties agreed that
“some particularized arrangement of the memory device for a sgaaifiosé is the appropriate
construction.

Accordingly, the Court construes “configured to” as it appears in the medwrige
limitation of Claims 1 and 34, as follows

e “configured td means Someparticularized arrangement of the memory device

for a speific purpose.”

M. “create,” “creating,” “generate,” “generating,” “generated,” and “recreate”
Disputed Term Plaintiff's Proposed Defendants’Proposed
Construction Construction
“creaté plain and ordinary meaning | bring intoexistence

e 467 Patent Claim 27
“creating” plain and ordinary meaning | bringing into existence

e ’'467 Patent Claims 1, 34
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Disputed Term

Plaintiff's Proposed
Construction

Defendants’Proposed
Construction

“‘generate”

e '467 Patent Claim 28

plain and ordinary meaning

bring into existence

“generating”

plain and ordinary meaning

bringing into existence

e ’'467 Patent Claims 1, 3,
6, 34

“generated”

plain and ordinary meaning | brought into existence

e '467 Patent Claims 2, 3

‘recreate”

plain and ordinary meaning | bring something back into
existence

e ’'467 Patent Claims 1, 34

Because the partiesrguments and proposed constructions with respect to these terms are
related, the Court addresses the terms together.

The Parties’ Positions

Plaintiff submits: For the same reasons that “generating” and “creating” in the
“microprocessor for generating a plurality of control signals” term do not require bringing
anything into existence, these terdwsnot require bringing anything into existendD&t. No. 97
at16-17 & n.5.

Defendants respondhe claim terms “create” and “generate” and variants neasring
something into existence, thus these terms are directed to bringing something tetaeXkt.

No. 102at17-19.
In addition to the claims themselvd3efendants citehe following intrinsic and extrinsic

evidence to support their positidntrinsic evidence '467 Patent col.7 11.1-419 Patent Owner’s

8 The term “generates” appears in Claim 4, which Plaintiff identified as sertad claim, but
“generates” was not in bold type in tharties’ Revised Joint Claim Construction Chart Pursuant
to Patent Rule-%(d). Dkt. No. 108-1 at 41.

48



Preliminary Respons&JTC Corp. et al. v. Joe Andrew SalazH?R201800273 (P.T.A.B. Apr.
11, 2018), Paper No. 10 at 3 (Defendants’ Ex. B, Dkt. No-3L@2 11) Extrinsic evidence
Webster's Ne& World College Dictionary(3d ed. 1995) “create,” “generate,”recreate”
(Defendants’ Ex. C, Dkt. No. 102-at4-6).

Plaintiff replies:For the reasons stated in the section on the “microprocessor for generating a

M

plurality of control signals . .”.term, the “create,” “generate,” and “recreate” terms should not be

construed as bringing something into existence. Dkt. No. 103 at 4—6.

Analysis

The issues in dispute afee same as presented with respect to “generating” and “creating” in
the “a microprocesor for generating a plurality of control signals”.term. For the reasons stated
abovethe Court rejects Defendants’ proposed constructions and determines tha¢timsshave
their plain and ordinary meanings without the need for further construction.
V. CONCLUSION

The Court adopts the constructions set forth above, as summarized in the following table. The
parties areORDERED that they may not refer, directly or indirectly, to each others
claim-construction positions in the presence of the jury. Likewise, the parti€@RD&RED to
refrain from mentioning any portion of this opinion, other than the actual definitions adypted
the Court, in the presence of the jury. Any reference to etainstruction proceedings is limited
to informing the jury of the definitions adopted by the Court.

The parties are hered@RDERED to file a Joint Noticewithin fourteen (14) days of the
issuance of this Memorandum Opinion and Orahelicating whether the case should be referred
for mediation If the Parties disagree about whether mediation is appropriate, the Parties shoul

set forth a brief statement of their competing positions in the Noimnte
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Term

Construction

“a microprocessor for generating a
plurality of control signals used to
operate said system, said microproces
creating a plurality of reprogrammable
communication protocols”

a microprocessor configured to
generate two or more control signals
sosed to operate said system and
configured to create two or more
reprogrammable communication

A protocols
e 467 Patent Claim 1, 34
“a plurality of control signals” two or more signals
e 467 Patent Claims 1, 34
“a selector controlled by said a selector controlled by said
microprocessor for enabling said radio| microprocessor for enabling said radio
frequency transceiver and said infead | frequency transceiver and danfrared
frequency transceiver to transmit a frequency transceiver to transmit a
desired command code set generated ogesired command code set generated
said microprocessor via either radio | by said microprocessor via either radjo
frequency signals and infrad signals as frequency signals and infra-red signals
desired, and to receive a signal from angs selected by a user, and to receive|a
B one of said external devices via either | signal from any one of said external
radio frequency signals and infred devices via eitér radio frequency
signals” signals and infraed signals
e 467 Patent Claim 2
“selector” plain and ordinary meaning
e 467 Patent Claim 2
“a communication protocol” plain and ordinary meaning
C
e 467 Patent Claims 1, 34
“a plurality of reprogrammable two or more reprogrammable
b communication protocols” communication protocols
e 467 Patent Claims 1, 34
“such that the memory space required| such that the memory space required
store said parameters is smaller than thstore said plurality of parameter sets |s
memory space required to store said | smaller than the memory space
E command code sets” required to store said command code
sets
e 467 Patent Claim 1
“a desired command code”set plain and ordinary meaning
F

e '467 Patent Claim 1
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Section Term Construction
“a microprocessor fagenerating .,.said| one or more microprocessors, at leas
microprocessor creating., a plurality of| one of which is configured to perform
parameter set®trieved by said thegenerating, creating, retrieving, and
G microprocessor.., saidmicroprocessor | generating functions
generating..”
e 467 Patent Claims 1, 34
“said microprocessor generating a plain and ordinary meaning
communication protocol in response to
said user selectieh
H e '467 Patent Claims 1, 34
“said communications protocols” said plurality of reprogrammable
communication protocols
e 467 Patent Claims 1, 34
“an infrarred frequency transceiver plain and ordinary meaning
coupled to said microprocessor for
transmitting to said external devices and
receiving from said external devices,
infra-red frequency signala accordance
with said communications protocols”
e 467 Patent Claims 1, 34
“a radio frequency transceiver . in plain and ordinary meaning
accordance with said communication
J protocols”
e 467 Patent Claim 2
“a sound and data coupling device plain and ordinary meaning
K adapted to receive sound as data signals”
e 467 Patent Claim 7
“configured to” some particularized arrangement of t
L memory device for a specific purpose
e 467 Patent Claims 1, 34
“create” plain and ordinary meaning
e 467 Patent Claim 27
M

“creating”

plain and ordinary meaning

e '467 Patent Claims 1, 34
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Construction

“generate”

e ’'467 Patent Claim 28

plain and ordinary meaning

“generating”

e ’'467 Patent Claims 1, 34

plain and ordinary meaning

“generated”

e '467 Patent Claim 2

plain and ordinary meaning

‘recreate”

e ’'467 Patent Claims 1, 34

plain and ordinary meaning

So ORDERED and SIGNED this 18th day of September, 2020.
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