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United States District Court

EASTERN DISTRICT OF TEXAS
SHERMAN DIVISION

OASIS RESEARCH, LLC 8
)
V. 8 CASE NO. 4:10-CV-435
8 consolidatedvith
)
8 CASENO. 4:12-CV-525
8 CASENO. 4:12-CV-526
§ JudgeMazzant
CARBONITE, INC., ET AL 8

MEMORANDUM OPINION AND ORDER

Pending before the Court are Motion Defendants Decho Corporation and EMC
Corporation to Stay the Court’s Order Catiimg Production of Documents Pending Appeal
(Dkt. #986) and Carbonite, Inc’s Motion to Tpararily Stay Order to Produce Privileged
Documents [ECF No. 969] (Dkt. #988). Aftevmewing the relevant pladings, the Court finds
that the motions should be denied.

BACKGROUND

The action before the Court consists of patent infringement claims and Racketeer
Influenced and Corrupt Organtzans Act (“RICO”) counterclaims Plaintiff Oasis Research,
LLC (“Oasis”) asserts counterclaims againstdbelants, Carbonite, Inc. (“Carbonite”), Decho
Corporation, and EMC Corpdran (collectively wth Decho, Corporation, “EMC”) arising
under RICO, 18 U.S.C. 8§ 19&t seq(Dkt. #462). Specifically, Oasicontends that Defendants
violated 18 U.S.C. § 1962(c) and W8S.C. § 1962(d) (Dkt. #462).

In December 2011, counsel for EMC called Chuk Campos (“Campos”), informed him of
the litigation, and that Christoph€rawford (“Crawford”) had pplied for patents relating to
online backup (Dkt. #722, Ex. B, at 443:3-7; HX. at 76:13-77:2). Subsequently, Campos
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called Don Atwood (“Atwood”) to dicuss the calls and litigation KD #722, Ex. A, at 227:6-10,
229:11-23). Both indicated an uilimgness to participate initiatl and did not claim at that
time that they were inventors. (Dkt. #722, ExPKX 41) (Campos statifgf money were not an
issue for me right now, the right thing would be focus our efforts on getting the patent
approvals taken away;”; Atwoodtating “I agree with you, ng@atent should have issued,
however, it was, so the game becomes whaevareore valuable to in this charade.”).

Subsequently, Campos and Atwood were agamtacted by Defendants to discuss their
potential involvement in the litagion. Oasis argues that Deflants threatened, “badgered,” and
coerced Campos and Atwood to get involved. De#ats state that they informed Campos and
Atwood of the issues in the litigan, and notified them that theyuld be subpoenaed to testify
in the litigation, regardless of whether they caaped or not. Campos conveyed to Atwood that
working with Defendants would be an “opporityn[for them] to make a few bucks.” (Dkt.
#722, Ex. A, at 230:23-231:1).

Atwood, Campos, and Teri Todd (“Todd”) wesabpoenaed to testify during June and
July of 2012. A week before these depositimasinsel for Defendants hesta joint conference
call between Atwood, Campos, and counsel Bmfendants in which they reviewed the
documents and the testimony for the depositions. (Dkt. #722, Ex. D, at 328:19-330:22, 337:2-
338:11, 346:2-11; Ex. A, at 250:12-252:16¢. B, 649:5-13, 649:19-651:24, 832:25-834:13).
Oasis argues that this conference gavenih@esses a preview efach other’s testimony.

At Atwood’s deposition, Atwood stated thaefendants offered to pay Atwood, Campos,
and Todd $75,000 for their testimony approximat&ydays before their depositions (Dkt. #722,
Ex. A, at 232:6-234:9). Oasis agpithat Atwood repeatedly testified that this amount was in

exchange “for testimony;” however, Defendants rib&t Atwood later clariéd in his deposition



that the payment was license for his rights under the patents-in-suit. These individuals declined
Defendants’ “initial offer” because it was tdmw, “just didn’'t seem appropriate,” and was not
reasonable “for what [Defendants] were extper” (Dkt. #722, Ex. A, at 233:2-9, 234:5-9; Ex.

D, at 381:24-382:13, 383:23-384:6). In a wntegreement, dated August 30, 2012, Defendants
agreed to pay Campos, Atwood, and Todd $200@@®dnt and an additional $140,000 once the
litigation was completed, plus expenses and légzd (Dkt. #722, Ex. C, PX 517). At trial, the
three witnesses indicated thaeyhwere required by their agreement to come to trial and testify
that they were co-inventors.

Oasis alleges that “the Defense Group pedsa scheme of offering and providing
improper inducements to fact witnesses Aaeo Campos, and Todd in exchange for fact
testimony and production of ‘evidee’ that the Defense Grouplieeed would help prove its
allegations” (Dkt. #462).  On January 2913, Defendants filed their motion for summary
judgment on RICO counterclain{®kt. #595). On April 15, 2013 laintiff filed its response
(Dkt. #722). On April 25, 2013, Defendants fildtkir reply (Dkt. #73). On May 6, 2013,
Plaintiff filed its sur-reply (Dkt. #731). On February 5, 2015, theirf€denied Defendants’
motion for summary judgment findingHat there is a fact issue asibether there is a pattern of
activity sufficient to amounto or post a threat of continuedminal activity.” (Dkt. #749 at p.

7).

On May 22, 2015, Plaintiff wrote Defendamequesting the production of documents
relating to Defendants’ co-invensiip claims, and the payments allegedly made or offered in
connection with Plaintiff’'s RICO allegations KD #823 at p. 3). Spdially, Oasis requested:

All documents related to any payment ffieoof payment to, or for the benefit of,

Charles Campos, Don Atwood, Teriodd, and/or their counsel, including

communications internal to EMC/Carbtmias well as communications between
any members of the joint Defense Group.



All communications relating to Chade€Campos, Don Atwood, Teri Todd, Donald
Doss, Jack Byrd, Robert Lynch, and/aryaof their attorney/agents, including
communications internal to EMC/Carbtmias well as communications between
any members of the joint Defense Group.

All communications relating to the invensbip of the Patents-in-Suit, including
any communications internal to EMGTdrbonite as well as communications
between any members of the joint Defense Group.

All documents related tong potential causes of action against Oasis, Crawford,
and/or Intellectual Venturicluding communications internal to Carbonite/EMC
as well as communicatioetween any members of the joint Defense Group.

Defendants joint defense agreement in this case and all documents related to any
party joining or withdrawindgrom the joint defense group.

(Dkt. #823 at pp. 3-4). Defendantefused to produce the docunseasserting attorney-client
privilege, common interest privilege, and the work product doctrine. Plaintiff alleged that the
documents should be produced under the crimedfexception to the attorney-client privilege.

On June 23, 2015, Plaintiff filed its Motida Compel Defendants to Produce Documents
Related to Alleged Co-Inventors Under thein@-Fraud Exception to the Attorney-Client
Privilege and to Compel Prodimn of Defendants’ Joint Defense Agreement (Dkt. #823). On
June 30, 2015, Defendants filed their respor(§dd. #838; Dkt. #840). On July 2, 2015,
Plaintiff filed its reply (Dkt.#843). On July 6, 2015, Defendafiiled their sur-replies (Dkt.
#856; Dkt. #858). On July 13, 2015, EM@ed their Unopposed Motion to Allow for
Supplemental Briefing on Pldiff's Motion to Compel (Dkt #870; Dkt. #871). The Court
granted EMC’s motion on July 14, 2015 (Dkt. #880pn July 17, 2015, Plaintiff filed its
response to EMC’s supplemental briefing (OK888). On July 22, 2015, the Court granted in
part and denied in part Plaintiff's Motion @ompel Defendants to Produce Documents Related
to Alleged Co-Inventors Under the Crime-Frdtxception to the Attorney-Client Privilege and

to Compel Production of Defendants’ Joint DefeAgireement (Dkt. #898)The Court required



Defendants to produce the JoiDefense Agreement to Plaintiff at that time, and required
Defendants to produce for camerainspection documents related to the RICO allegatio8se (
Dkt. #898). However, the Court found that the whoents related to patgal causes of action
against Oasis, Crawford, and/or Intellectual Wees were privileged, as those communications
were not relevant to Pldiff's RICO counterclaims$eeDkt. #898).

On July 24, 2015, the Courtldea telephone conference withe parties to clarify its
Order. On July 28, 2015, EMC filed notice wiflourt that it complied with the Court’'s Order,
and produced the Joint Defense Agreemeril&ntiff (Dkt. #922). On August 11, 2015, EMC
filed notice with the Court that complied with the Court’'s @er, and produced the relevant
documents fom camerareview by the Court (Dkt. #936)Also on August 11, 2015, Carbonite
filed notice with the Court that complied with the Court’'s @er, and produced the relevant
documents for iten camerareview (Dkt. #934).

On August 28, 2015, after reviewing tlmecamerasubmissions, the Court ordered that
EMC produce 357 documents to Plaintiff, ey met the criteria under the crime-fraud
exception of the attorney-client privilegey September 4, 2015 (Dkt. #968). Also on August
28, 2015, the Court ordered that Carbonite prodide documents to Plaintiff as they met the
criteria under the crime-fraud exception oé thttorney-client privége by September 4, 2015
(Dkt. #969). On September 3, 2015, the Courtivecka letter from EMC’s counsel informing
the Court that Defendants did not agree wite @ourt’s ruling, and they intended to seek

appellate review of the CoustOrders (Dkt. #989, Exhibit E).

On September 4, 2015, EMC filed their tmo to certify the Court's Order for

interlocutory review, arguing that the CoagrtOrder compelling the production of documents



should be certified to the Fea¢ Circuit for interlocutory ppeal (Dkt. #987). Specifically,
EMC asserted that the Court should submititlewing questions tahe Federal Circuit:
(a) [W]hether the crime-fraud exception to the attorney-client privilege may be
invoked on the basis of a patent Assiggmt Agreement, in light of the
Federal Circuit’'s express recognitiorattsuch agreement are “very common”
and do not demonstrate that a pargs paid for witnesses’ testimongee
Dkt. #840 at p. 9) (quotingthicon, Inc. v. U.S. Surgical Corpl35 F.3d
1456, 1459 (Fed. Cir. 1998)); and
(b) [W]hether the common-place invesiigry steps undertaken here by EMC
(including interviewing witnessesasking them documents, and informing
them that they can b®mubpoenaed) supportettapplication of the crime-fraud
exception to attorney-client privilege?
(Dkt. #987 at pp. 1-2). Also on September 4, 2EMC filed their Motion to Stay the Court’s
Order Compelling Production of DocumentsnBieg Appeal (Dkt. #986). On September 4,
2015, Carbonite filed its Motion to TemporarilyagtOrder to Produc®rivileged Documents
(Dkt. #988). On September 8, 2015, Plaintiff filexiresponse to the motions (Dkt. #989). On
September 9, 2015, Defendants filed theplies (Dkt. #993; Dkt. #995).
LEGAL STANDARD
District courts have the inherent powerstay proceedings pending before them, but this
power is “incidental to the power inherent inegy court to control théisposition of the cases
on its docket with economy of terand effort for itself, focounsel, and for litigants.Tn re M.J.
Beebe 56 F.3d 1384, 1995 WL 337666, at *2 (5th Cir. May 15, 1995) (quatmglis v. N. Am.
Co, 299 U.S. 248, 254 (1936)). Courts determiningtivar to issue a stgpending appeal may
consider factors such as (1) whether the moishkely to succeed on the merits; (2) whether
the movant would suffer irreparable harm abserstay; (3) whether granting the stay would
substantially harm the other nias; and (4) whether grantirthe stay would serve the public

interest. In re First S. Sav. Ass'’n820 F.2d 700, 704 (5th Cir. 198Btandard Havens Prods.,

Inc. v. Gencor Indus., Inc897 F.2d 511, 512 (Fed. Cir. 1990). In making its determination,



“[e]lach factor need ndte given equal weightS3tandard Havens Prods., In&97 F.2d at 512.
Where “there is even a fair possibility thaetktay...will work damage to someone else,” the
party seeking a stay “must make out a clear caseafship or inequityn being require to go
forward.” Landis 299 U.S. at 255ee Ind. State Police Rgion Tr. v. Chrysler LLC556 U.S.
960, 961 (2009) (“[A] stay is not a matter ofght, even if irreparable injury might result
otherwise.’ It is instead an ercise of judicial dicretion, and thgarty requesting a stay bears
the burden of showing that thera@imstances justify an exercisé¢ that discretion.’(citation
omitted)).

ANALYSIS

Carbonite asserts that the Court should gearstay of the Court's Order compelling
production of documents under the crime-fraud ettorpof the attorney-client privilege as it
seeks a writ of mandamus with the Federal Cir(lDkt. #988 at p. 2).Carbonite asserts that
requiring it to produce privileged documents wisigeking appellate review of the Court’s Order
would vanquish its appellate riggh(Dkt. #988 at p. 2). EMCsaerts that “[a] stay pending
appeal is warranted to avoid the very harm th#tesfocus of the appealhé disclosure of [the]
privileged documents.” (Dkt. #986 at p. 1).

In order to stay a proceeding the movant nfiustt demonstrate a likelihood of success on
the merits. In re First S. Sav. Ass'rB20 F.2d at 704. The Fifth Circuit has stated that “the
movant need not always show a ‘probability’sofccess on the merits; instead, the movant need
only present a substantial case on the merits vah&grious legal question is involved and show
that the balance of equities weighs heavily in favor of granting the sRwiZ v. Estelle650
F.2d 555, 565-66 (5th Cir. Unit A June 1981). Defenglassert that the Court’'s Order raises a

significant legal question pertaining the crime-fraud exception‘whether the attorney-client



privilege can be vitiated by [] routine litigation activity[.]” (Dkt. #986 at ps@eDkt. #988 at
pp. 3-6)! However, the Court agrees with Pl that Defendants are confusing their
substantive argument regarding the RICO aliega with the Court’'dimited piercing of the
attorney-client privilegdor discovery purposes.Defendants seem to be arguing about whether
the RICO allegations that Plaiifithas asserted against Defendaoan stand. Deffielants cite to
Ethicon, Inc.v. U.S. Surgical Corp.135 F.3d 1456, 1459 (Fed. Cir. 1998), as it source for why
the Court should grant its stay parglappellate review. HowevedEthicondoes not pertain to
the crime-fraud exception of the attorney-clienvipgge. The Court finds that Defendants are
attempting to appeal the ultimate issuetltd RICO case—whether Defendants’ conduct was
permissible or fraudulent.

Review of the Court’'s deteimation regarding attorney-client privilege is a limited
review. In re Avantel, S.A343 F.3d 311, 318 (5th C2003) (“[T]he clearly erroneous standard
of review applies to the districourt’s factual findings. Still, ‘[w]e review the application of the

controlling law de novo.”). The ggeal does not go to the merdkPlaintiff's RICO case, and

! carbonite asserts that “the court must first considertven¢he allegedly-criminal activities were in furtherance of

an ‘illegitimate’ or ‘sham’ claim or defense under theerr-Penningtordoctrine.” (Dkt. #988 at p. 4) (citinign re
Burlington N., Inc,. 822 F.2d 518, 525 (5th Cir. 1987)). As of the time of the Court’s initial order requiring that
Defendants submit documents for iancamerainspection under the crime-fraud exception, Defendants had not
pleaded a defense undgoerr-Pennington Defendants have since filed Mutis for Leave to Amend Its Answer

(Dkt. #914; Dkt. #916) on July 27, 2015, however, the Court has not yet ruled on these motions. Thezefore, th
Court finds that Carbonite’s argument is inapplicable; as Defendants had not pleadedo#meiPennington
defense at the time the Court made its relevant inquiry.

2 The Court agrees with Defendants that “[t|he attornentlprivilege is sacrosanct the practice of law,” (Dkt.

#988 at p. 3seeDkt. # 986 at pp. 2-3) which “should be invaded only in narrow, rare circumstances where the
privilege holder engaged in “egregioabuses of the protections that the privilege affords.” (Dkt. #988 at p. 3
(quotingIn re Grand Jury Investigatigr399 F.3d 527, 535 (2d Cir. 2005)). However, the crime-fraud exception
applies when “the movant can makprana faciecase showing (1) a crime or fraud has been committed, and (2) the
privileged materials are reasonably relateth®furthering of the crime or fraudlh re Grand Jury Subpoend19

F.3d 329, 336 (5th Cir. 2005)To make a necessaprima facieshowing for the application of the crime-fraud
exception, the proponent of the evidence must produce evidence “such as will suffice until contradicted and
overcome by other evidence...a case which has proceeded upon sufficient proof to that stage where it will support
[a] finding if evidence to theontrary is disregarded.”ld. Plaintiffs have alleged that Defendants committed
various RICO violations under the guise of the JoinfieBge Group. The Court reviewed all documents submitted

by the Defendants in theiin camerasubmissions, and with all of the evidence available to the Court, determined
that a limited amount of documents received were stlbjeproduction under therime-fraud exception to the
attorney-client privilege regarding the RICO allegations.
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only requires “a showing of a factual bmsadequate to support a good faith belief by a
reasonable person, that camerareview of the materials maywveal evidence to establish the
claim that the crime-&ud exception applies.United States v. Zoljm91 U.S. 554, 572 (1989).
Defendants have the opportunityargue why their conduct doestviolate RICO to a jury, and

to the extent that Defendants amghappy with the jty verdict, they will have the oppminity to
appeal at that time.

The Court also agrees with Plaintiff thétte balance of the equitable factors weigh
against granting a stay. When determining Wweeto grant a stay, eourt must also weigh
equitable factors such as the following: (1)etvter the movant wilsuffer irreparable harm
absent a stay; (2) whether the non-movant will suffer injury if the stay is granted; and (3)
whether a stay serves the public intereSee In re First S. Sav. Ass’820 F.2d at 704.
Defendants assert that they will suffer irreparable harm if the Court does not grant a stay because
the Court's Order pertains tthe disclosure of attorney-client privileged documents, which
Defendants assert should not be disclosed.ferdants rely upon the notion that “[jjust as
toothpaste cannot be put back in the tube,jlpged documents once disclosed pursuant to court
order lose their privileged stet.” (Dkt. #993 at p. 4). Hower, the Court finds Defendants’

arguments to be inapposite to the dosion reached by ehSupreme Court iMohawk® The

3 Defendants us&lohawk Industries, Inc. v. Carpentes58 U.S. 100 (2009), for the proposition that the Court
should stay the case and certify theechs an interlocutory appeal. However, the Court disagrees with Defendants
thatMohawkstands for that proposition. Although the Couiohawkdiscussed that a district court could submit

a novel question of law to the appellate court for ioterory appeal, it nonetheless found that the crime-fraud
exception to the attorney-client privilege was not subject to collateral appeal. 558 U.S. at 109-111. As the Court
stated, “[a]ppellate courts can remetlg improper disclosure of privileged material in the same way they remedy a
host of other erroneous evidentiary rulings: by vacating an adverse judgment and remanding toakinevhich

the protected material and its fruits &ecluded from the evidence.” 558 U&.109. The Court disagrees with
Defendants that the privilege issue in the present case presents a novel question of law; instead, the Court is of the
opinion that the present case presents an application of the crime-fraud exception to the attorney-client privilege.
An improper disclosure of privileged materialaify, can be remedied after final judgment.

* Carbonite argues that “[bJoth the Federal Circuit and the Fifth Circuit have regularly revateesito produce
privileged documents where, as here, the party seeking production has failed to meet the requirements of the crime-
fraud exception.” (Dkt. #988 at p. 5) (citifg re Spalding Sports Worldwide, In@03 F.3d 800, 808 (Fed. Cir.
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Court in Mohawk found that the improper disclosure mfivileged documents did not cause a
party irreparable harm, and was not subjeataitateral review. 558 U.S. at 109. Specifically,
the Court stated:
[Plostjudgment appeals gea#ly suffice to protect # rights of litigants and
ensure the vitality of the attorney-client privilege. Appellate courts can remedy
the improper disclosure gfivileged material in the same way they remedy a host
of other erroneous evidentiary rulings: by vacatamg adverse judgment and
remanding for a new trial in which the gbected material and its fruits are
excluded from evidence.
Mohawk 558 U.S. at 109. Therefore, the Court fitlust Defendants are not irreparably harmed
by the Court’s Order to disclose the relevant dozois, as they will have the chance to appeal

this issue upon finglidgment of the case®

2000);In re Am. Cyanamid Cp7 F. App’x 930 (Fed. Cir. 2001 re E.E.O.C. 207 F. App’x 426, 435 (5th Cir.

2006). However, the Court finds that these casesatr applicable given tigupreme Court’s findings iMohawk

In re Spaldingthe Federal Circuit found that mandamus reviews agpropriate because “appeal after disclosure

of the privileged communication is an inadequate remedy.” 203 F.3d 800, 804 (nitregRegents of the
University of California 101 F.3d 1386, 1387 (Fed. Cir. 1996)). HoweverMiohawk the Supreme Court
concluded that appellate review of the improper disclosure of privileged materials could bedeafter the final
judgment. 558 U.S. at 109. The Court finds that the Federal Circuit has also followed the pestabéshed by
Mohawk and therefore, finds Carbonite’s argument to be inapplica®é In re Lawson Softwaré94 F. App’x

56, 57-58 (Fed. Cir. 2012).

® Carbonite asserts that in tabsence of the stay, “the Court will in effdorce Carbonite to face contempt of the
Order by not producing the Privileged Documents, or to produce the documents and thdegbysfappellate

rights.” (Dkt. #988 at p. 8). The Court is not persuaded that Defendants have forfeitexppiadimte rights, as
Mohawkstated that the improper disclosure of privileged documents is reviewable upon final judiyfobatvk

558 U.S. at 109. Additionally, it is the Court’s opinion that deciding whether or not to comply with the Court’s
Order is part of Defendants’ litigation strategy. The Court believes that Defendants knew whether or not they were
going to comply with the Court's Order well-before they informed the Court of their intention on September 3,
2015, and filed their motions to stay on September 4, 2015, which was the production deadline. Therefore, the
Court is not persuaded by Carbonitatgument that it is in some way forg Defendants to face contempt by not
granting their motions to stay.

® Carbonite also asserts that “[the] harm...is compoundekiéogheer volume of documerat issue.” (Dkt. #988 at

p. 8). The Court is not persuaded by this argument. The Court agrees with Defendamsyhddcuments have

been produced pertaining to the RICO stage of the litigatHowever, Carbonite seems to assert that the Court

should grant their motion for a stay because it “directed EMC to produce 357 additional documents...and Carbonite
to produce 215 additional documents...for a total of 572 documents.” (Dkt. #988a@ppDefendants have

already produced these documents to the Court for the Coucesnerainspection. At that time, EMC produced
approximately 989 documents to the Court and Carbonite produced approximately 475 documentsiieMfieg re

all of the documents, the Court decided that only 357 documents from EMC'’s production should be produced to
Defendant under the crime-fraud exception, and 215 documents should be produced by Carbonite. The Court finds
it unlikely that this will create a burden for either Defertdanthey have already produced these documents to the
Court.
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The Court also finds that Plaintiff would be irreparably harmed should the Court grant a
stay. Plaintiff assestthat Defendants have not yet saugiandamus review from the Federal
Circuit, and any such review is likely to take tim&herefore, Plaintiff alleges that it is unlikely
to have the ordered documentshasufficient time to make usaf them in the upcoming RICO
trial, which the Court has scheduled for Octobe, 2015 (Dkt. #989 at p. 7). The Court agrees
with Plaintiff that it would be harmed by the Court granting a stay while the Defendants seek
appellate review of the produeti orders. Defendants are wellae of the RICO case’s trial
schedule. In fact, during a June 18, 2015pted@e conference with the Court, Defendants
requested that the Court re-schedule the RICOftoen its original Janary 4, 2016 date to an
earlier October 26, 2015 trial wa(Dkt. #989, Exhibit F, at 1P2-11:16, 19:19-20:15). Knowing
that the trial date was rapydlapproaching, Defendants waitedtil seven weeks before the
scheduled trial date to raise the possibility @itlappeal. The Court agrees with Plaintiff that
granting a stay effectively “puts Oasis in theipos of: (1) not havingCourt-ordered, relevant
discovery before trial; or (2) allowing Defendantsstacceed in their efforts to delay trial[.]”
(Dkt. #989 at p. 7).

Additionally, EMC asserts that “Oasis cannot complainany delay occasioned by
appellate review” because {ilwas Oasis’s decision to segkivileged documents through
discovery.” (Dkt. #986 at p. 8). The Court findattkhis argument is not persuasive. Oasis has
alleged that Defendants have wtedd various RICO statutesPlaintiff is allowed to conduct
discovery to prove or disprove those allegatioB®cause it is alleging that the Joint Defense
Group bought the testimony of the alleged co-ineenthrough the guise of the Joint Defense
Agreement, it is necessary that they obtdotuments and communications that could be

privileged under the attorney-client priviego demonstrate whether the alleged misconduct
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took place. Defendants cannot st#ttat Plaintiff is not harmed by a stay simply because they
requested discovery of the privgied material, as they are alled under the Federal Rules of
Evidence. Therefore, the Court finds that gragn&é stay would irreparably harm the Plaintiff.
Defendants also assert that a stathefdocument production would benefit the public
interest because “[iJt is not in the public interestdeprive the appeatourt the opportunity to
resolve these serious legal issues before thenatteclient privilege isirreparably pierced.”
(Dkt. #986 at p. 9). As previousstated, the Court finds that th&orney-client grilege is not
irreparably pierced, as it iswiewable, and can be properlymedied, upon appeal of the final
judgment. See Mohawk558 U.S. at 109. Therefore, the Qdiumds that denying a stay would
not harm the public interest, and finds that dugiitable balance requires that the Court deny
Defendants’ motion to stay theo@t’'s Order compelling production.
CONCLUSION

It is thereforeORDERED that Motion of Defendants Decho Corporation and EMC
Corporation to Stay the Court’s Order Catiimg Production of Documents Pending Appeal
(Dkt. #986) and Carbonite, Inc.’s Motion to mporarily Stay Order to Produce Privileged

Documents [ECF No. 969Pkt. #988) is herebDENIED.
SIGNED this 11th day of September, 2015.

AMOS L. MAZZANT
UNITED STATES DISTRICT JUDGE
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