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United States District Court

EASTERN DISTRICT OF TEXAS
SHERMAN DIVISION

MIKE JABARY

CaseNo.4:10-cv-711
JudgeMazzant

V.

oy ) L) LD D)

CITY OF ALLEN andBRET MCCULLOUGH

MEMORANDUM OPINION AND ORDER

Pending before the Court is Plaint#f'Motion for New Trial (Dkt. #211). After
considering the motion, the responses, and tlevast pleadings, the Court finds the motion
should be denied.

BACKGROUND

In this case Defendant, City of Allenh& “City”) revoked a Ceificate of Occupancy
issued to Plaintiff, Mike Jabary, for Jabary diterranean, a hookah bar amgtaurant located in
the City of Allen, Texas. In his Fourth Aanded Complaint, Plaintiff asserted that the
revocation of the Certificate of Occupancy constituted an unconstitutional taking by the City of
Allen, along with other sulbgntive and procedural due process claims.

On January 27, 2012, the undersijseayed the takings claimagst the Cityuntil Jabary
could exhaust all state administrative remedird recommended dismissal of the substantive
due process and conspiracy claims agaihet individual defendants (Dkt. #78, #79). The
recommendation of the undersigned was adopiedUnited States Distrt Judge Michael H.
Schneider on February 29, 2012 (Dkt. #100). On November 25, 2013, the Fifth Circuit affirmed
the dismissal of the substantigige process and conspiracy claiagainst each of the individual

defendants named in the original complaint, rfiedithe dismissal of the takings claim against
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the City to be withouprejudice and affirmed the dismissal as modifieahd reversed and
remanded the procedural due process claganst Defendants Terrell and McCullough (Dkt.
#122). Jabary v. City of Allen547 F. App’x 600 (5th Cir. 2013).

On July 31, 2014, Plaintiff filed a motion totlthe stay and reins&athe case as to the
City (Dkt. #158). After conskring the response and conductingearing, the Court granted the
motion, lifted the stay imposed &3 the City, and reinstated d#htiff's complaint against the
City (Dkt. #161).

On October 31, 2014, Plaintiff filed his Foumended Complaint a&gnst the City of
Allen, Stephen Terrell, and Bret McCulloughktD#167). On Novembet4, 2014, the City
filed its motion for summary judgment (Dkt170). On December 20, 2014, Plaintiff filed his
response to the motion (Dkt. #186). On Decen232r2014, the City filedts reply (Dkt. #189).
On January 22, 2015, the Court entered anrogdanting the City’s motion for summary
judgment, and found that the claims against titg §hould be dismissed with prejudice (Dkt.
#205).

On February 12, 2015, Plaintiff filed his matifor new trial (Dkt. #211). The City filed
its response on March 2, 2015 (Dk217). Plaintiff filed hiseply on March 11, 2015 (Dkt.

#218), and Defendant filed itsrsteply on March 17, 2015 (Dkt. #219).

! The undersigned did not recommend the dismissal of the takings claim against the City with prejudice, but instead
recommended the dismissal of the takings claim without prejuliseDkt. #79 at 13 (“TheCourt agrees with the

City that Plaintiff's takings and due process claims ataipe and should be dismissed without prejudice to pursue

his state remedies.”); 14 (recommending the case be stayetegard to the claims against the City until Plaintiff
exhausts his state remedies)). The recommendation of the undersigned was adopted by United States District Judge
Michael H. Schneider, and found that the recommeodashould be adopted and the claims stayed to allow
Plaintiff to exhaust state remedies (Dkt. #100 atdbijéing the report and recomnmation of the United States
Magistrate Judge, granting the City's 12(b)(6) motion irt,p@nd staying the case sixtiays to allow Plaintiff to

exhaust his state remedies.))



LEGAL STANDARD

As a threshold matter, the Court notes thatotion for new trial under Rule 59 is not a
proper method for challenging a grant of summadgment. “Where, as here, the court has
disposed of the case on a motfon summary judgment, such a tiam is properly classified as
one filed pursuant to Rule 59(e)Harris v. New Werner Holding Co., Indo. 3:08-cv-1750-L,
2009 WL 4249240, at *1 (N.D. Tex. Nov. 25, 2009) (citiPatin v. Allied Signal, In¢ 77 F.3d
782, 785 n.1 (5th Cir. 1996) (“The Patins’ recoesalion motion was styled as a motion for new
trial, pursuant to Fed. R. Civ. B9(a), but was correctly anald and decided ithe district
court as a Rule 59(e) motion teconsider entry of summajydgment.”)). As this motion
requests reconsideration of t@eurt’'s entry of summary judgmg the Court will analyze the
motion pursuant to Rule 59(e).

A Rule 59(e) motion “calls into question the correctness of a judgmergrhplet v.
HydroChem, Ing 367 F.3d 473, 478 (5th Cir. 2004) (citihg re Transtexas Gas Carp303
F.3d 571, 581 (5th Cir. 2002)). The Fifth Circuitthheld that such a motion is not the proper
vehicle for rehashing evidence, legal theoriesamuments that could have been offered or
raised before the entry of judgmentld. at 479 (citingSimon v. United State891 F.2d 1154,
1159 (5th Cir. 1990)). A motion to alter @mend judgment may be granted on grounds
including: (1) an intervening change in contiradl law; (2) the availability of new evidence not
previously available; or (3) éhneed to correct clear errorprevent manifest injusticeSee In re
Benjamin Moore & Cqg 318 F.3d 626, 629 (5th Ci2002). It is “an etxaordinary remedy that
should be used sparingly,” but courts have a giteat of discretion in ruling on a 59(e) motion.

Templet 367 F.3d at 479.



ANALYSIS

Plaintiff contends that th€ourt’'s summary judgment regang his takings claim against
the City should be altered or amended to coreectear error and prevent manifest injustice.
Plaintiff does not argue that there was anrirgaing change in controlling law or that new
evidence not previously available is now availableg the Court agrees that there is no change
in law or new evidence. Plaintiff also does amjue that the Court’s gigment should be altered
or amended as to Plaintiff’'s claims foiopedural and substave due process.

Plaintiff contends that the Court made a “mfest error of fact and law” that should be
corrected in order to pvent manifest injustice (Dkt. #211 At § 4). Plainff argues that the
Court failed to view the evidende the light most faorable to the nonmovardnd further failed
to resolve disputes dfact in favor of the nonmovant.Plaintiff asserts that the following
conclusion of the Court is not supported by theord: “In the underlyingtate court matter, the
City’s Motion for summary judgment was baseditsmassertion that itsovereign immunity was
not waived by either the Texas ff&laims Act or the Texasdbstitution, and that Plaintiff's
takings claims were not ripe” (Dkt. #211 at 2, | @ifing Dkt. #205 at 9)). Plaintiff argues that
in the underlying state court matter, the distdourt ruled that the @i had not waived its
immunity as to the official oppression causeaofion only, and ruled that the takings claim was
not ripe (Dkt. #211 at 2, 1 8). According to Pldinthe City never raised the issue of sovereign
immunity as a bar to the takings claim. Thexas Fifth District Courof Appeals addressed
only the subject matter jurisdiction issues indggsnion. Plaintiff argueshat, in his motion for
summary judgment before this Court, the City never moved for summary judgment on the basis
that the underlying state couddgment was predicated upaovereign immunity (Dkt. #211 at

4,9 16).



“The Takings Clause of the Fifth Amendmemiade applicable to the States through the
Fourteenth AmendmenGhicago, B. & Q.R. Co. v. Chicagh®66 U.S. 226, 17 S. Ct. 581, 584,
41 L.Ed. 979 (1897), directs thatiypate property’ shall not ‘be k&n for public use, without just
compensation.” Urban Developers LLC \City of Jackson, Miss468 F.3d 281, 292 (5th Cir.
2006). On January 27, 2012, the undersigned stayedakings claim sserted by Plaintiff
against the City, reasoning that Plaintiff méisst exhaust his state meedies before seeking
federal redress (Dkt. #79 at 13)lhe Court stated that “Plaintiff'takings and due process claims
are not ripe and should be dismissed withprgjudice to pursue #istate remedies.”ld.
Specifically, the Court stayed the case for sg9) days from the adoption of the report and
recommendation of the undersigned to allow Piffitd exhaust his statremedies, but only as
to the takings claim against the Cityd. at 14. Thereafter, Plaifftifiled his petition in state
court for the takings issue, and did not attemptdmplete any of the administrative procedures
available through the CitySgeDkt. #115 at 2:16-25; 3:9-16; B-20 (“When the Court did this
initially, | really was envisioningyou going back to the City dmg the appeal process... at the
time | did my first report and recommenadaati’); 12:18-24 (“And | think... you misunderstood
the Court’s intent on the 60-dayay... The idea was thgbu would go back tthe City and do
their administrative remedies over the 60 days$ see where that got yoSo, | don’t know that
it required you to actually go file another lawsunistate court to exhaust the remedies.”)).

In the state court proceedings, Plaintifyiginal Petition, as well as his Amended
Petition, asserted claims for a private takingublic taking under both the Fifth Amendment to
the United States Constitution and the Texas Constitution, and official oppreSsen (

generally,Dkt. #170 at Apx. 110-121, 126-138). ita Answer, the City stated:



2.01 Defendant City of Allen is a govemental entity. It was performing

governmental functions. Its sovereigmmunity has not been clearly and

unambiguously waived. Because the City’s sovereign immunity has not been

waived, this Court does not have jurigaia as to the claims against the City.
(Dkt. #170 at Apx. 122). At this point it is cletimrat the issue of sovegsm immunity as to the
claims against the City, which included a private takings claim, a federal and state public takings
claim, and an official oppressiariaim, was pleaded as a defert® the allegations made by
Plaintiff in the state court proceedings. Thistfs acknowledged in subsequent places in the
record by the parties. For example, the Citfistion for Summary Judgent Asserting a Plea
to the Jurisdiction states that there is a gangresumption of sovereign immunity unless the
legislature has clearly and unhiguously waived sovereigmmunity (Dkt. #170 at Apx. 144-
146). In support of this proposition, the City citétichita Falls State Hospital v. Taylot06
S.W.3d 692, 696 (Tex. 2002), which st “It is settled in Texathat for the Legislature to
waive the State’'s sovereign immunity, a gtat or resolution must contain a clear and
unambiguous expression of the Legislature’s waofeimmunity.” In addition, the City cited
Texas Government Code § 311.034, which expresshiges that “[s]tatutoryprerequisites to a
suit... are jurisdictional requirements in all swatginst a governmental entity,” and affirms that
the sovereign immunity of a state mustwaived by clear and unambiguous language. The
City’s motion states:

Governmental entities in Texas are immuamoen suit and liability in Texas unless

the Legislature expressly was sovereign immunity. Texas Department of

Transportation v. City of Sunset ValleM6 S.W.3d 637, 641 (Tex. 2008tate

v. Lueck 290 S.W.3d 876, 880 (Tex. 2009). tlie governmel entity’s

sovereign immunity is not waived, théime Court does not have jurisdiction for

claims against the governmental entityueck 290 S.W.2d at 880-881.
(Dkt. #170 at Apx. 145). In a sliussion regarding Plaintiff’'s kKengs claims specifically, the

City argued that “a party asserting a taking mirst exhaust his administrative remedies to



comply with jurisdictional prerequisites for suitghd that “statutory prerequisites to suit are
jurisdictional requirements to a waiver of seeign immunity.” (Dkt. #170 at Apx. 153 (citing
Tex. Gov't Code 8§ 311.034€ity of Dallas v. StewarB861 S.W.3d 562 (Tex. 201Batel v. City

of Everman 361 S.W.3d 600 (Tex. 2012)). Thus, contrary to Plaintiff’'s assertion, the City’s
motion for summary judgment asserting a pteathe jurisdiction placesquarely at issue
whether Plaintiff exhausted iadministrative remedies anbly doing so, waived sovereign
immunity as to the takings claims asserted by Plair@iéeDkt. #211 at 6, | 24 (“After a proper
review of the summary judgment record, the €aould not have properigoncluded that either
the State Trial Court or the State Appellate Court ruled on Jalakitsys claim based upon
sovereign immunity. The City’s sovereign imnityrclaim was limited to the official oppression
claim only.”)).

This fact is also acknowledged in severacgls in the state court record by Plaintiff
himself. For example, in his response todtade court summary judgment proceedings, Plaintiff
states:

Defendant proposes the frivolous arguinémat Jabary may not maintain a

_Constit.utional takings claim against ti@ty of Allen because of sovereign

immunity.

(Dkt. #170 at Apx. 206). Plaintiff goes on to state:

There is simply no supporting law thatstiCourt does not va jurisdiction over

Jabary’s takings claims. The takingkims are those brought only against

governmental entities and there cannmedoubt that the government does not

maintain immunity as to takings claims.
(Dkt. #170 at Apx. 207). Plairitialso argues that the sovereign immunity argument raised by
the City is an attempt to patg, harass, and unilaédly drive up the costof litigation. Id.

Plaintiff requested sanctioragainst the City in state court for this conduld.; see alsaDkt.

#170 at 220-221.



After judgment was rendered by the district ¢pBtaintiff appealedo the Fifth District
Court of Appeals and clearly presented this issusndssue for review by the appellate court. In
fact, the first issue presented to the appealsriclisted in the Table of Contents reads,
“Sovereign Immunity is Inapplicdd to Takings Claim,” and desbgd the issue as “Whether the
City can claim sovereign immunity from takings claims when Texas case law indicates there is
no sovereign immunity for takings claims ane thexas Government Code indicates Texas has
waived sovereign immunity for takings claim®kt. #170 at Apx. 260, 267). Plaintiff spends
approximately four pages of his appellateebaddressing thisssue (Dkt. #170 at Apx. 276-
279). The City fully responded to Plaintiff's argant in its response brief before the appellate
court, and argued that because Plaintiff failed to establish subject matter jurisdiction over the
takings claims, specifically due to Plaintifffailure to exhaust the available administrative
remedies, then the state’s sovgneimmunity could not be waed for the takings claim (Dkt.
#170 at Apx. 322-336). In his replyiéf, however, Plaintiff stated tine appellate court that the
issue of sovereign immunity was moot and ditmeed review by theppellate court (Dkt. #170
at Apx. 375). Although he acknowledged and agreed that he did not exhaust his administrative
remedies in state court, Plaffittontinued to argue that his takjs claim was ripe in the state
court because the City reached a final decisiath regard to Plaintiff's Certificate of
Occupancy, and that any appeal through the administrative procedures would be futile (Dkt.
#170 at Apx. 376-379). The Fifth District Cowrt Appeals acknowledged that “During oral
argument, Jabary withdrew his first issue rdgey whether the City could claim sovereign
immunity from takings claims” (Dkt. #170 at Apx. 412).

The Court’s ruling on the takings claim ingltase was based orsij@dicata, both claim

preclusion, often termed “resdicata,” and issue pclusion, often referretb as “collateral



estoppel” BeeDkt. #205)°> The Court found that both claimaissue preclusion applied to this
case, and that Plaintiff was batr&éom bringing his takings clainm this Court. Plaintiff now
asserts that the Court did not draw reasonatiences in his favor, failed to review the full
summary judgment record, failed to review teadence in the light most favorable to the
Plaintiff, and improperly concludetthat the state trial court ordlstate appellate court ruled on
Plaintiff's takings claim bsed on sovereign immunity.

The Court will first discuss whether claimegfusion applies to bar Plaintiff's takings
claim in this Court. “Under Texas law, three eta1ts must be satisfied in order for res judicata
to be appropriate: ‘(1) a pridinal judgment on the merits by a court of competent jurisdiction;
(2) identity of paties or those in privity wh them; and (3) a second action based on the same
claims as were raised or could hadeen raised in the first actionCarrasco v. City of Bryan,
Tex, No. H-11-662, 2012 WL 950079, at *3.[5 Tex. March 19, 2012) (quotirgerkman v.
City of Keeng No. 3:10-cv-2378-B, 2011 WL 3268214 (N.D. Tex. July 29, 201d9¢ also
Hogue v. Royse City, Te®39 F.2d 1249, 1252-54 (5th Cir. 199Mf)these three conditions are
satisfied, res judicata prohibitgheer party from raising any claim or defense in the later action
that was or could have been raised in suppaoot @ opposition to the cause of action asserted in
the prior actionln re Howe 913 F.2d 1138, 1144 (5th Cir. 1990).

In its order granting the City’s motiofor summary judgment, the Court found that
Plaintiff did not dispute that ¢hsecond and third coiidns were satisfie. Specifically, the
parties in this case are identical to those instiaée court action and the claims that were raised

in the state court action are identitathe claims raised here. The only issue to be determined is

2 Plaintiff asserts that “[i]t is uncleavhether the Court made a ruling on issue preclusion or if its ‘note’ was merely
dicta” (Dkt. #211 at 11, T 45). As point of clarification, the Court made a ruling on issue preclusion in its
summary judgment opinion and order. In its order, the Court discussed the law applicable to both claim preclusion
and issue preclusion, and made findings based on both of these legal concepts as applied to this case (Dkt. #205 at 7-
8, 10-11).



whether a prior final judgment on the merits weasered by a court of coragent jurisdiction. It

is unclear to the Court whethBfaintiff is asserting that theedgment entered by the state court
is not a final judgment on the merits or if Plaini asserting that theate court was not a court
of competent jurisdiction. For pooses of this order, the Court will assume that Plaintiff is
making both arguments.

First, the Court will consider whether thevas a final judgment on the merits in the state
court litigation. After a completeeview of the record in this case, which includes the state court
proceedings, there is no doubt that the City’'sestaturt argument regarding Plaintiff's takings
claim was that Plaintiff's claimnwas not ripe and, therefore,aktitiff's takings claim was not
viable and the state’s sovereigmmunity as to that claim wasot waived. Plaintiff recognized
that argument in the state court proceedingd &ully litigated against that argument, as
described above. In fact, Plaintiff did not atan his argument until his reply brief before the
state appellate court. The state court rendarédal judgment granting the City’s motion for
summary judgment asserting aglto the juddiction (Dkt. #170 at Apx257). While the final
judgment is not specific &e the findings of the state coutithe motion is granted in its entirety
and the court found that “all claims asserted herein against theoCidllen are hereby
dismissed with prejudice.”ld. Although Plaintiff agues that the City’s sovereign immunity
argument applied to the official oppression claintly and not the takings claim, the Court finds,
even when viewing the evidence in the light most fakite to Plaintiff, that this is simply not the
case. As quoted above, the City pleaded sayerenmunity as to both claims and discussed
sovereign immunity as to both claims in itsrsoary judgment brief. Plaintiff specifically
argued against the application of sovereign umity to the takings claims, and abandoned the

official oppression claim after regnizing that it was barred by soe&n immunity. If the City

10



was not asserting sovereign imntynas to the takings claim, then at the point the official
oppression claim was abandoned Rigintiff, there would be noaed to continue briefing the
sovereign immunity issue at all in the state court proceed®ggEDkt. #170 at Apx. 236). Yet
argument on this issue continued all the way up to the appellate court. Plaintiff states that the
City argued, “Because Plaintiff fanot utilized administrative meedies, his takings claims are

not ripe and this Court does not have jurisdictiand Plaintiff appears to believe that ripeness

is distinct from sovereign immunity. Howevehe two arguments are essentially the same in
this case — the City contends thmcause Plaintiff's takings chaiis not ripe, then Plaintiff's
takings claim ishot viable.

Under Texas law, in order to invoke a waiegrsovereign immunity for a takings claim,
the takings claim must be viabl&ee City of Dallas v. VSC, LI.G47 S.W.3d 231, 236 (Tex.
2011) (*The constitution waives immunity feuits brought under the Takings Clause, but this
does not mean that a constitutional sady be brought in every instance.Tegxas Municipal
Power Agency v. Johnstod05 S.W.3d 776, 785 n.5 (Tex. App. — Houston [1st Dist.] 2013, no
pet.); City of Beaumont v. Com881 S.W.3d 538, 540 (Tex. 201N party must also ‘avail
[herself] of statutory remediesahmay moot [her] takigs claim, rather than directly institute a
separate proceeding ads®y such a claim.”)see also Hearts Bluff Game Ranch, Inc. v. State
381 S.W.3d 468, 476 (Tex. 2012) (citi@en. Servs. Comm’n v. Little-Tex Insulation Co.,Inc
39 S.W.3de 591, 598-99 (Tex. 2001) (“In the abserice properly pled takigs claim, the state
retains immunity.”);Tex. Dep’t of Transp. v. A.P.l. Pipe and Supply, LBEZ7 S.W.3d 162, 166
(Tex. 2013) (“A trial court lackgurisdiction and should grant aeal to the jurisdiction where a

plaintiff ‘cannot establish a viabkakings claim.”). In this caselaintiff’'s takings claim is not

11



viable because Plaintiff failed to exhaust his administrative remedies, and sovereign immunity
was not waived.

Texas courts have held that a dismissal putsigaa plea to the jurisdiction is a dismissal
with prejudice because it constitutes a final dateation on the merits of the matter actually
decided. Harris County v. Syked36 S.W.3d 635, 640-41 (Tex. 2004)ther courts have held
that summary judgment on the grounds of sogeré@nmunity is a judgment on the merits for
purposes of applying res judicat&lores v. Edinburg Consolidated 1.S.0041 F.2d 773, 774
(5th Cir. 1984)Berkman v. City of Keen@&lo. 3:10-cv-2378-B2011 WL 3268214 (N.D. Tex.

July 29, 2011). The state court found that riRifiis takings claim wa not ripe and, thus,
sovereign immunity was not waived. The issues were fully and vigorously litigated in the state
courts, and the jurisdictional defect cannot be @lme Plaintiff. The fnal judgment in this case

was with prejudice (Dkt. #170 #&px. 257). Accordingly, the Coufinds that the state court
judgment was a final judgment on the merits & thsues actually litigated and this Court is
obligated to give such a judgment full faith and credit. SLConNsT. art. IV, § 1; 28 U.S.C. §
1738;San Remo Hotel v. County and City of San Francisdb U.S. 323, 347 (2005).

The Court will now turn to whether the state district court and/or the appellate court were
courts of competent jurisdictiorPlaintiff contends that “the sttlistrict court cannot be a court
of competent jurisdiction unless Jabary’s claim was ripe for the state court to adjudicate the
merits, which the state district court and thatestcourt of appeals determined against Jabary”
(Dkt. #211 at 11, 1 42). However, Plaintiff agreest ttourts have jurisdiction to determine their
own jurisdiction (Dkt.#211 at 10, § 38 (aitg Dkt. #205 at 9Houston Municipal Employees
Pension System v. Ferre48 S.W.3d 151, 158 (Tex. 2007)). Thus, the state court in this case

had jurisdiction to determine the issues actually litigated, which was whether or not the state

12



court had jurisdiction. This Court’s finding thataiitiff's takings claim in this case was barred
by issue and claim preclusion doest disturb the state courtjigdgment at all, and does not
suggest that the state court does have jurisdiativer the claim. On the contrary, this Court
found that Plaintiff was barretly res judicata from litigating the same issue (ripeness of
Plaintiff's takings claim) a second time in ti@ourt. Accordingly, the Court finds the state
court was a court of competent jurisdictiondietermine whether or not it had jurisdiction over
the case.

Therefore, all three elements of the testdiaim preclusion, or rgsidicata, are met, and
Plaintiff's takings claim is barred.

The Court will now discuss whether issue jwsmon applies to bar Plaintiff's takings
claim as well. Issue preclusiaor, collateral estopel, promotes the intests of judicial economy
by treating specific issues of fact or law that aalidly and necessarijetermined between two
parties as final and conclusive. Issue preicdin is appropriate only if the following four
conditions are met: (1) the issue under considarati a subsequent action must be identical to
the issue litigated in a prior actip(2) the issue must have bdaily and vigorously litigated in
the prior action; (3) thessue must have been necessaryppsrt the judgment in the prior case;
and (4) there must be no special circumstahes would render prechion inappropriate or
unfair. Universal Am. Barge Corp. v. J-Chem, In@46 F.2d 1131, 1136 (5@ir. 1991) (citing
Parklane Hosiery Co. v. Shqrd39 U.S. 322, 326-32 (1979)). All of these conditions are met
here. First, the issue under consideration indage, whether or not Plaintiff's takings claim is
ripe, is identical to the issueigjiated in the state court suitSecond, the issue was fully and
vigorously litigated in state court, as descritbedletail in the record. Third, the ripeness of

Plaintiff's takings claim was etessary to support the judgmemttered by the state court.
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Finally, there are no special circumstances thatldvrender preclusion inappropriate or unfair.
Accordingly, issue preclusion also appli® bar Plaintiff’'sakings claim.
CONCLUSION
After fully considering Plaintiff's motionthe summary judgmentcord, the response,
the reply, the sur-reply, and thdeneant authorities citk by both parties, thCourt finds that it
did not err in its conclusion that both claim assgue preclusion, or res judiciata and collateral
estoppel, apply to bar Plainti§f’takings claim. Accordingly, éhCourt finds that Plaintiff's

Motion for New Trial (Dkt. #211) is heredyENIED.
SIGNED this 18th day of May, 2015.

AMOS L. MAZZANT
UNITED STATES DISTRICT JUDGE
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