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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TEXAS
SHERMAN DIVISION
NET NAVIGATION, LLC
Civil Action No. 4:11-cv-660-RAS-ALM
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Civil Action No. 4:11-cv-662-ALM
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V.

HUAWEI TECHNOLOGIES CO., LTD., 8§
HUAWEI TECHNOLOGIES USAINC., and §
FUTUREWEI TECHNOLOGIES, INC. 8§

MEMORANDUM OPINION AND ORDER *

This claim construction Memorandum conss the disputed claim terms of United

States Patent Nos. 5,901,147 (‘147,307,860 (‘860), 6,434,145 (‘148nd 6,625,122 (‘122).

! Upon consent of the parties, Civil Action No. 444662 has been refed to the United States
Magistrate Judge for all proceedings in accordamite 28 U.S.C. § 636(c). Thus, for Civil Action No.
4:11-cv-662, this Memorandum shall be treated Bemorandum Opinion and Order. For Civil Action
No. 4:11-cv-660, this Memorandum shall be treateda Report and Recommendation. Within fourteen
(14) days after service of the magistrate judggd®me any party may serve and file written objections to
the findings and recommendations of the magistrate judfe U.S.C. § 636(b)(1)(C). Failure to file
written objections to the proposed findings and reconttagons contained in thigport within fourteen
days after service shall bar an aggrieved party flenrmovoreview by the district court of the proposed
findings and recommendations and from appellate rewiefactual findings accepted or adopted by the
district court except on grounds of plaint error or manifest injustibemas v. Arn474 U.S. 140, 148
(1985);Rodriguez v. Bowe857 F.2d 275, 276-77 (5th Cir. 1988).
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Net Navigation filed common claironstruction openingna reply briefs in both civil actions.
The Defendants in both civil actions collectivdiled a unified response brief in both civil
actions. Citation herein is made to the bngfof the 4:11-cv-660 civéction: Net Navigation’s
Opening Brief (Dkt. 124), Defend&s’ Responsive Brief (Dkt. 133nd Net Navigation’s Reply
Brief (Dkt. 139). The Courtanducted a claim constructioedring on November 14, 2012. For

the following reasons, the Court providée constructions set forth below.

BACKGROUND

The four patents-in-suit each claim priortty separate and unrelated original patent
applications, except that the ‘145 Patent inocasfes by reference tH860 Patent. The four
patents generally relate to techniques fotwoeking devices togethersuch as techniques
utilized in computer networking equipment. Egatient addresses different problems that occur
when transmitting data through network devisesh as network switches and routers.

The ‘147 Patent relates to techniques for lithg congestion in a switch through the
manner in which data queues are organized irswitch. ‘147 Patent Adiract. How much of
the system’s memory is consumed by any omnergiqueue is controlled by a threshold limit.
The threshold limit may be variable, with tkiereshold being high ithe congestion of the
system is low and the thresholdmg low if the congestion of theystem is high. ‘147 Patent at
1:35-51.

The ‘860 Patent relates to a system thawijoles an interface between two networks in
which data may need to be transformed between the networks. Abstract. The system utilizes
two processors. The first processor determimms data is to be traformed and the second

processor transforms the datacammands from the first processolL47 Patent at 1:65-2:1. In



some embodiments the first process is an igeili programmable progsor that may be slow
and the second processor can hi@gs intelligence but may be fastand less expensive. ‘147
Patent at 2:6-19, Abstract.

The ‘145 Patent describes a system in whidia daceived at a podf a network device
may be processed by different processing chanmgiarallel. ‘145 Patent Abstract. High data
transmission rates may be obtained by using multiaien processing channels in parallel to
increase system throughput. ‘145 Patent at 28-35.

The ‘122 Patent relates to techniques fdedeg data for transmission in a network
device. ‘122 Patent at 1:5-MData flows are provided with a @aflow bandwidth parameter.
‘122 Patent at Abstract. [aflows are scheduled in queues for transmission dependent upon
the bandwidth requirementsl122 Patent at Abstract, 4:6-67.

A summary judgment motion of invalidity basen indefiniteness has also been filed
with regard to one terrof the ‘860 Patent. Dkt. 123. Thatotion is addressed in a separate
Memorandum Opinion.

LEGAL STANDARDS

Claim construction is a matter of lawwlarkman v. Westview Instruments, [rs2 F.3d
967, 979 (Fed. Cir. 1995). The purpose of claonstruction is to resolve the meanings and
technical scope of claim term&).S. Surgical Corp. v. Ethicon, Ind03 F.3d 1554, 1568 (Fed.
Cir. 1997). When the parties dispute the scope dhim term, “it is the court’s duty to resolve
it.” O2 Micro Int'l Ltd. v. Beyond Innovation Tech. C621 F.3d 1351, 1362 (Fed. Cir. 2008).

“It is a ‘bedrock principle’ of patent law thahe claims of a patd define the invention
to which the patentee is etted the right to exclude.”Phillips v. AWH Corp.415 F.3d 1303,

1312 (Fed. Cir. 2005) (quotingnova/Pure Water, Inc. v. Safari Water Filtration Sys.,,I881



F.3d 1111, 1115 (Fed. Cir. 2004)). The Court exam@eatent’s intrinsic evidence to define
the patented invention’s scop@hillips, 415 F.3d at 1313-148ell Atl. Network Servs., Inc. v.
Covad Commc’ns Group, In@262 F.3d 1258, 1267 (Fed. Cir. 2001). Intrinsic evidence includes
the claims, the rest of the specification, and the prosecution hiBteitiyps, 415 F.3d at 1312-
13; Bell Atl. Network Servs262 F.3d at 1267. The Court givdaim terms their ordinary and
customary meaning as understood by one of ordinalhirskhe art at the tira of the invention.
Phillips, 415 F.3d at 1312-13lloc, Inc. v. Int'l Trade Comm’n342 F.3d 1361, 1368 (Fed. Cir.
2003).

Claim language guides the Courtenstruction of claim termsPhillips, 415 F.3d at
1314. “[T]he context in wieh a term is used in the assertdaim can be highly instructive.ld.
Other claims, asserted and unasserted, candaradditional instruction because “terms are
normally used consistentlihroughout the patent.”ld. Differences among claims, such as
additional limitations in dependeniaains, can provide further guidandil.

“[Cllaims ‘must be read in view of th&pecification, of whib they are a part.’Id. at 315
(quotingMarkman 52 F.3d at 979). “[T]he sgification ‘is always higly relevant to the claim
construction analysis. Usually, it iispositive; it is the singlbest guide to the meaning of a
disputed term.” Id. (quoting Vitronics Corp.v. Conceptronic, Inc90 F.3d 1576, 1582 (Fed.
Cir. 1996));Teleflex. Inc. v. Ficosa N. Am. Corg99 F.3d 1313, 1325 (Fed. Cir. 2002). In the
specification, a patentee may defime own terms, give a claimrta a different meaning that it
would otherwise possess, or disclaimdisavow some claim scop@hillips, 415 F.3d at 1316.
Although the Court generally presumes terms Ess#eeir ordinary meaning, this presumption
can be overcome by statements of clear disclaingeSciMed Life Sys., Inc. v. Advanced

Cardiovascular Sysinc., 242 F.3d 1337, 1343-44 (Fed. Cir. 2001). This presumption does not



arise when the patentee acts as his own lexicograp8eelrdeto Access, Inc. v. EchoStar
Satellite Corp,. 383 F.3d 1295, 1301 (Fed. Cir. 2004).

The specification may also resolve ambigsiatlaim terms “where the ordinary and
accustomed meaning of the words used in the clokssufficient clarity to permit the scope of
the claim to be ascertainé@m the words alone.Teleflex 299 F.3d at 1325. For example, “[a]
claim interpretation that excludespreferred embodiment from teeope of the claim ‘is rarely,
if ever, correct.” Globetrotter Software, Inc. v. Elam Computer Group,li362 F.3d 1367,
1381 (Fed. Cir. 2004) (quotin¥itronics Corp, 90 F.3d at 1583). But, “[a]lthough the
specification may aid the court interpreting the meaning of gpiuted language in the claims,
particular embodiments and exampégpearing in the specificati will not generally be read
into the claims.” Constant v. Advanced Micro-Devices, |In848 F.2d 1560, 1571 (Fed. Cir.
1988);see also Phillips415 F.3d at 1323.

The prosecution history is another totd supply the proper context for claim
construction because a patentee may dediterm during prosecution of the patentiome
Diagnostics Inc. v. LifeScan, In®881 F.3d 1352, 1356 (Fed. Cir. 2004) (“As in the case of the
specification, a patent applicant may defiaeterm in prosecuting @atent”). The well
established doctrine of prosecution disclaitpreclud[es] patentees from recapturing through
claim interpretation specific meanings disclaimed during prosecuti@niega Eng’g Inc. v.
Raytek Corp.334 F.3d 1314, 1323 (Fed. Cir. 2003). ‘ted, by distinguishing the claimed
invention over the prior argn applicant is indicating what the claims do not cov&pgectrum
Int’l v. Sterilite Corp, 164 F.3d 1372, 1378-79 (Fed. Cir. 1988) (quotation omitted). “As a basic
principle of claim interpretation, prosecution d#@mer promotes the public notice function of

the intrinsic evidence and protecthe public’s reliace on definitive statements made during



prosecution.” Omega Eng’g, In¢.334 F.3d at 1324. However etlprosecution history must
show that the patentee clearly and unambusly disclaimed or disavowed the proposed
interpretation during prosecutidga obtain claim allowanceMiddleton Inc. v. 3M C0.311 F.3d
1384, 1388 (Fed. Cir. 2002). Statements will constidisclaimer of scopenly if they are
“clear and unmistakable statements of disavow8keCordis Corp. v. Medtronic Ave, InB39
F.3d 1352, 1358 (Fed. Cir. 2003). An “ambigualisavowal” will not suffice. Schindler
Elevator Corp. v. Otis Elevator Cb93 F.3d 1275, 1285 (Fed. Cir. 2010) (citation omitted).

The doctrine of claim differentiation providesath‘different words or phrases used in
separate claims are presumed to indicate tthatclaims have different meaning and scope.”
Seachange Intl. Inc., v. C-COR, In413 F.3d 1361, 1368 (Fed. Cir. 2005) (citkarlin Tech.

Inc. v. Surgical Dynamics, Incl77 F.3d 968, 971-72 (Fed. Cir. 1999)). However, the doctrine
“only creates a presumption that each claim intargéehas a different scopiejs not a hard and
fast rule of construction.ld. at 1369 (quotind<raft Foods, Inc. v. Int'l Trading Cp203 F.3d
1362, 1368 (Fed. Cir. 2000)). The “claims caneolarge what is patented beyond what the
inventor has descrildeas the invention.Abbott Labs. v. Sandoz, In666 F.3d 1282, 1288 (Fed.
Cir. 2009) (citations omitted).

Although, “less significant than the intrinsic record in determining the legally operative
meaning of claim language,” the Court may rety extrinsic evidence ttshed useful light on
the relevant art.” Phillips, 415 F.3d at 1317 (quotation omitted). Technical dictionaries and
treatises may help the Court understand thelyidg technology and the manner in which one
skilled in the art might use claim terms, kauch sources may also provide overly broad
definitions or may not be indicative of how terms are used in the pdterdt 1318. Similarly,

expert testimony may aid the Coun determining the particulameaning of a term in the



pertinent field, but “conclusory, unsupported assertlpnexperts as to the definition of a claim
term are not useful.”ld. Generally, extrinsic evidence is “less reliable than the patent and its
prosecution history in determirg how to read claim terms/d.

DISPUTED CLAM TERMS

‘147 Patent

1. Preambles of Claims 1, 29, 31, including &twork routing apparatus” and “network
data” Claims 1, 29, 31

“A method for processing cells in an ATMswitch, the method comprising:” ‘147 Claim 1

“A method for processing network data in an network routing apparatus, the method
comprising”: ‘147 Claim 29

“A network routing apparatu s comprising”: ‘147 Claim 31

Net Navigation Defendants

Preambles are not limiting ; to the extent they arePreambles are limitations, and limited to processing
only claim 1 is limited to processing ATM cells in of ATM cells in an ATM switch
an ATM switch;
“network routing apparatus”; “a switch that
Alternatively, if “network routing apparatus” is | operates on ATM cells” (came as “ATM Switch)
construed: “a device for forwarding data in a
network” “network data”: “fixed size segments of
information used in an ATM network, each having
Alternatively, if “network data” is construed: no | a header field and a payload field” (same as
construction necessary or “information transmittedcells”)

in a network”

The primary issues before the court areethibr the preambles are limiting, and if so,

what is the proper construati of “network routing apparatus” and “network data.”

a. The Parties’ Positions

Net Navigation argues that as an initrahtter preambles are generally not limiting,
qguoting the Federal Circuit d®lding “a preamble is not limiting where a patentee defines a
structurally complete invention in the claimody and uses the preamble only to state a purpose
or intended use for the invention.” Dkt. 124 at 5 (quot@agtalina Mktg. Intl, Inc. v.

7



Coolsavings.com, Inc289 F.3d 801, 808 (Fed. Cir. 2002Net Navigation asserts that the
preambles in question recite classic purposaregguage and are thus not limiting. As to the
antecedent basis arguments raised by Defendants, Net Navigation notesEa#tribase states
that when a preamble provides antecedent basis “then the preauaplact as a necessary
component of the claimed invigon.” Dkt. 139 at 3 (citing=aton Corp. v. Rockwell Int’l Corp.

323 F.3d 1332, 1339 (Fed. Cir. 2003) emphasis added).

If the preambles are to be construed, Natigjgion asserts that only claim 1 is limited to
processing ATM cells in an ATM switch. As tbe terms “network routing apparatus” and
“network data,” even if the preambles areiting Net Navigation asserts that these terms do not
require construction because the terms havelywaecepted meaningsd have no specialized
meaning in the context of the ‘147 Patent. D24 at 5-6. Alternatively, if construed, Net
Navigation asserts that its congttions are consistent with éhspecification. Dkt. 124 at 6
(citing 3:9, 20:7-8, 22:7-922:21, 21:55-57 and 27:16-2D).Net Navigation also cites to a

variety of technical dictinaries. Dkt. 124 at 6-7.

Net Navigation asserts that Defendants’ constructions of “network routing apparatus” and
“network data” improperly limit the scope of aiaé 29 and 31 to one type of network device,
ATM switches. Net Navigation acknowledges taatATM switch is disclosed in the preferred
embodiment but asserts that the claim terms irstipre are not limited to a particular type of
device. Dkt. 124 at 7. Net Navigation also aissé¢hat the doctrine of claim differentiation
dictates that these terms by given a differerammeg since the terms “ATM switch” and “cells”

are used in the preamble of claim 1 but noth@ other claims. In pacular, Net Navigation

? Unless otherwise noted, the patent column and lines (xeg) lusrein references the corresponding patent in which
the claim term is being construed.



notes that different claim terms are presumed to have a difference in meaningT@aitan
Corp. v. U. S. Int'l Trade Comm'831 F.2d 1017, 1023 (Fed. Cir. 1987)) and further notes that
the only difference between claims 1 and 29 isrépdacement of the term “cell” with “network
data” and replacement of the term “ATM switchitlw“network routing apparatus.” Dkt. 124 at
7-8. Net Navigation asserts thhe claims should not be rewritt@nd effect should be given to

the use of different terms in the different claiins.

Defendants assert that the Federal Circuit has held that a preamble is limiting “if it recites
essential structure or steps, or if it is ‘necessanyive life, meaning, andtality’ to the claim.”
Dkt. 133 at 4 (quotindg’oly-America, L.P. v. GSE Lining Tech., In883 F.3d 1303, 1309-10
(Fed. Cir. 2004). Defendants assert thabeut the preambles one cannot determine the context
of the claims or even if the steppply in a network routing conteat all, and thus the preambles
are essential. Dkt. 133 at 4-5. Defendardsedt that the specification reinforces that the
limitation of the terms to ATM switches, citing the patent title and to a statement in the
Background of the Invention whicttates “the present inventioalates to networks, and more
particularly to controlling congdion in ATM switches in networks Defendants assert that the
key aspect of the disclosed embodiment woultbbeunless the preambles are construed. DKkt.

133 at 6.

Defendants further assert that the preambles are limiting because terms within the claim
bodies rely upon the preambles for antecedent lipsi$ing the Federal Cirduio assert that the
claims “clearly fall[] within those cases whettee preamble is held to be limiting because the

‘limitations in the body of the claim rely upon addrive antecedent basis from the preamble.”

% The parties dispute whether Net Navigation’s constructions raise written description and enablement validity issues
but appear to agree that such issues should be argued at a later time. Dkt. 133 &t@, h39at 1, n.1.

9



Dkt. 133 at 6 (quotingdighmark, Inc. v. Allcare Health Mgmt. Sys., In687 F.3d 1300, 1311
(Fed. Cir. 2012 (citingeaton Corp. v. Rockwell Int'l Corp323 F.3d 1332, 1339 (Fed. Cir.
2003)). Defendants note thattime body of claim 1 references ‘tihe cells” and “the switch”
refer back to the preamble for antecedent shasDefendants also assert that the agreed
construction for cells refers to a use in ATM netls, thus confirming that “the switch” in the
claim body is the “ATM switch” pyvided in the preamble. DkiL33 at 6. Defendants also
assert that the body of claim 29 refers to “tie#work data” and “thepparatus” and that the
body of claim 31 refers to “the apparatus,” @fms which derive antecedent basis from the

preambles. Dkt. 133 at 6.

Defendants assert that when construing “network routing apparatus” and “network data,
such terms should be limited to ATM systems. Ddéts assert that the entire patent is focused
on ATM devices. Defendants noteethtle of the patent includes “ATM switches” and cites to

the following quotations:

In an ATM switch, queue thresholds vary dynamically depending on switch
congestion. All the queues aveganized in one or moi@asses. The thresholds
for each claim depend inversely on the numifecells in all the queues of the
class. Abstract.

The present invention relates to networkad more particularly to controlling
congestion in ATM switches in networks. 1:6-8.

Dkt. 133 at 7. Defendants also state thatRlescription of Preferred Embodiments section of
the patent begins: “An ATM switch thresholdnttion is described below.” Dkt. 133 at 7
(quoting 3:18). Defendants also cite to mmous other portions of the specification which
reference ATM switches and cells. Dkt. 133 at.7/. At the hearing, Defendants pointed to the
Description of the Drawings which repeated diésd drawings as including “an ATM switch of

the present invention.” Heariny. at 42. Defendants quotike Federal Circuit: “[w]hen a

10



patent thus describes the featuséthe ‘present invention’ as a whole, this description limits the
scope of the invention.’Dkt. 133 at 8 (quotinyerizon Servs. Corp. v. Vonage Holdings Corp.
503 F.3d 1295, 1308 (Fed. Cir. 2007). Thus, Defetsdassert that a clear disavowal is not
needed in the specification such circumstances to read limitations from the specification
embodiments into the claims. Defendants aghattthe only specifi¢eon support cited by Net
Navigation is standard concludiqmaragraph boilerplate languagsserting that the claims are
not limited to the disclosed embodiments, and sfalerplate is standarndnguage that does not
serve to disregard a patent'fiebe explicit description. Dkt. 133 at 8-9. Defendants further
assert that the techniques of the ‘147 Patenspecific to idiosyncrasies of ATM systems. For
example, Defendants assert that the discldsetinique tracks the available capacity of the
memory at any given time by caumg the number of cells in ¢hmemory. Defendants assert
that this scheme relies on the MTfeature that the cellare a fixed size sthat cell count is an
accurate measure of memory usage. DBB at 9 (citing 1:37-61, 1@4-13:3). Defendants
conclude that the patent discloses only ATMg techniques are specific to ATM and there is
nothing to indicate that the inventor hadspession of any claimed subject matter beyond ATM
at the time of filing. As to Net Navigationdaim differentiation argments, Defendants noted
at the oral hearing that the dazal Circuit has found #t two claims can cover the same subject
matter using different terms, citifgurtiss-Wright Flow Control Corp. v. Velan, In@38 F.3d

1374, 1380 (Fed. Cir. 2006). Hearing Tr. at 56-57.

On reply to Defendants’ idiosyncratic ATKatures argument, Net Navigation asserted
at the oral hearing that éhnovelty of the ‘147 patent was using the available memory

information to control congestiowith the use of region ID’s tadjust thresholds. Thus, Net

11



Navigation asserted that the novelty was notinting cells but related to keeping track of

memory usage to set thresholds. Hearing Tr. at 39.

b. Analysis

The parties agree that it izasic tenet that preambles are typically not limitations.
However, preambles are limitations when “necesda give life, meaning, and vitality.”
Defendants correctly point out that when antenedasis for terms in the claim body is found in
the preamble, such preambles may form a claim limitation. Here, in each case terms in the
claim bodies receive antecedent basis from the golanThus, in claim 1 “the cells” refers to
the cells of the preamble anch& switch” refers to “an ATM switch” recited in the preamble.
Likewise for claim 29, “the netark data” refers to “networldata” first idenified in the
preamble and “the apparatus” refers to “a netwotking apparatus” provided in the preamble.
Similarly, in claim 31, the body of the claim camts “the apparatusivhich finds antecedent
basis in “a network routing apparatus” of the prbem Thus, for example, “the switch” is not
just any switch but “the ATM sitich” and “the apparatus” is ¢h“network routing apparatus.”

The preambles therefore provide meanio the claim terms found in the body.

As to claim 1, the parties do not dispdkat including the preamble as a limitation,
requires a construction that claim 1 is limitedato ATM switch. With regard to claims 29 ad
31, Defendants do make a point that the adilsclosed embodiment is ATM embodiment.
However, merely being the sole embodiment dugtsmandate restrictintp that embodiment.
Phillips, 415 F.3d at 1323. Defendants have not poitdealdisavowal withirthe specification;

rather they only point to thsole embodiments being ATM.
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As noted inPhillips, ultimately, the claims are stithe fundamental starting point.
Phillips, 415 F.3d at 1312-13. Here the intent arehmng of the claims was made explicitly
clear that more than ATM was being claimed asesindependent claims explicitly call out cells
and ATM switches (claim 1, 8, 13, 20, 26) howewther claims do not (claim 29 and 31).
Moreover, claims 1 and 29 are almost verbatientgtal, except for one claim explicitly reciting
cells and ATM switch and the other claim (cla?2®) explicitly not refeencing ATM but rather
merely using “network data” and “network routing apparatus.” Defendants are correct that as
noted inCurtiss-Wrighttwo claims may cover the same general subject matter using different
terms. HoweverCurtiss-Wrightwas not a case, as here, in whiear verbatim claims exist but
for the disputed termSee Curtiss-Wrightd38 F.3d at 1380-81. Hereetintent and scope of the
claims can be seen clearly. Moreover, merely because the described embodiments are ATM
protocols, a sole embodiment does not mandate limiting the claims to that embodiim#ips,

415 F.3d at 1323. Defendants have not pointedhiguiage in the specification that disavows the
claim meaning. At the oral heag Defendants asserted that grgirety of the specification had

to be given weight to determine “what theantors actually inventeand intended to envelop

with the claims.”Hearing Tr. at 55-56(quotingRenishaw PLC v. Marpass Societa’ per Azioni,
158 F.3d 1243, 1250 (Fed. Cir. 1998)). As notdmbve, the claims seem clear. Further,
Defendants’ citations to the “present inventidahguage are lacking. For example, at 1:5-8
cited by Defendants the specification states ftfesent invention reladeto networks” and only
“more particularly” to ATM swithes. The descriptions dhe drawings referenced by
Defendants do not state that the present invention is limited to ATM switches by merely that the

drawings show “an ATM switcbf the present invention.”
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The specification further provides support and ustdading that the owepts of interest
broadly related to memory usage, switch congesind adjusting thresholds. Thus, for example
the Summary of Invention begins, “[tlhe present invention allows changing thresholds depending
on the switch congestion.” 1:37-40. Cellse aonly mentioned in relation to “in some
embodiments.”ld. Other portions of the Summary of Invention are also drafted in the context
of controlling the amount of “memory” a queus allowed to use as opposed to merely
controlling the count of cells in a queue. 1:42-Z7-17. In the contexif the intrinsic record
as a whole, including the clainasmd the specification, it is notedr that one skéd in the art
would understand the terms “network data” and vmmek routing apparatusto be limited in a

manner sought by Defendants.

The Court finds the disputed terms o fireambles of Claims 1, 29 and 31 to be
limiting. The Court does not find the terms ira{dhs 29 and 31 to be ATM limited. The Court
construes “network routing apparatus” asde&vice for forwarding daten a network.” The

Court construes “network data” as: “information transmitted in a network.”

2. “in order to control congestion of the [switch/apparatus]” ‘147 Claims 1, 29, 31

Net Navigation Defendants

Plain and ordinary meaning. “[in order to control] the total [amount of data /
number of cells] out of the total capacity of the
Alternatively: “in order to control excess networkl [switch / apparatus]”

traffic of the switch / apparatus

a. The Parties’ Positions

Net Navigation asserts thatetldisputed term does not réguconstruction because the
individual words have familiar, non-technical gotss®l meanings. Net Navigation asserts that in

contrast, Defendants’ construction merely valuse jury confusion. Dkt. 124 at 10. Net

14



Navigation cites to examples in the specificationwvhich the term “congestion” was used with
reference to generally handiifcontrolling “switch congestn.” Dkt. 124 at 10-11 (citing
Abstract, 1:7-9, 1:33-34, 12:2). Torther support its construoti, Net Navigation offers several
extrinsic evidence dictionary fieitions. Dkt. 124 at 11. NeNavigation asserts that the
Defendants’ inclusion of “totdamount of data/number of cellsiit of the total capacity” is not
helpful to the jury. Net Navigation also asserts that such language is a rewrite of the claim

language including a concept absent from thenclanguage and is improper. Dkt. 124 at 11.

Defendants assert that all the partiesginstructions incorpate the concept that
congestion occurs when there are more incomirlg ten the memory can accommodate. Dkt.
133 at 10. Defendants assert their constructsomonsistent with the specification which
describes two embodiments for setting threshdiglsending upon the congestion: (1) in which
the thresholds vary inversely with the total numbiecells in all the queues or (2) in which the
thresholds vary inversely with the total numbecelis of a particular cks of queues. Dkt. 133
at 10 (citing 1:38-40; 1:57-61). Defendants asg&t “congestion of the switch” is related to
the total number of cells in all queues (usagtheftotal capacity of the switch). Defendants also
assert that dependent claim 9 is relevant. Defietsdassert that claimig directed toward the
first embodiment of controlling congestion of thetire switch (all queues) and dependent claim
9 relates to managing separate queues for diffetasses. Dkt. 133 at 11. At the oral hearing,
Defendants asserted that theamstruction describes how conties control techniques apply.

Hearing Tr. at 61.

On reply, Net Navigation asserts that Defants have not explained why a construction
is necessary. Net Navigation assehat Defendants’ construati improperly reads out of claim

1 the second embodiment of controlling congestion (congestion based on queue class) and

15



asserts that a construction thahds out an embodiment is raretyrrect. Dkt. 139 at 5 (citing
MBO Labs., Inc. v. Becton, Dickinson & Cd.74 F.3d 1323, 1333 (Fed. Cir. 2007)). Net
Navigation further asserts that Defendants’ral& arguments also fail because claim 9 depends
from claim 1 and thus claim 1 must necessagigompasses claim 9. Net Navigation asserts
that Defendants’ construction must be rejected as it would readfoclaim 1 the second

embodiment that Defendants assert dependent claim 9 covers. Dkt. 139 at 5.

b. Analysis

Though Defendants may be correct that rtleginstruction desdses “how congestion
control techniques applythe issue before the Court is hdw construe “in order to control
congestion of the [switch/apparatus]”’, not désng how congestion cordl techniques apply.

Net Navigation has pointed to portions of theingic record which use the term “congestion” in
the context of the plaiand ordinary meaningSeeAbstract, 1:7-9, 1:337, 2:7-17; 12:2, 12:47-

48. Such usage is provided in a manner sindlahe general meaning of the term as would be
known in the art. Defendants do not pointatay disavowal that limits “congestion” to the
language of Defendants’ construction. The remaining language “in order to control” and “of
the[switch/apparatus]” would henderstood by one iart without further onstruction. Having
resolved the construction dispuby rejecting Defendants’ consttion, the Court finds that the

term*“in order to control congestion of the [g@h/apparatus]’ does not need construction.
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‘860 PATENT

1. “first circuit” / “first processor” / “seco nd circuit” / “second processor” ‘860 Claims 1,
2,7,8,10, 11, 17/ ‘860 Claims 34, 41860 Claims 1, 2, 8, 10/ ‘860 Claim 34

Net Navigation Defendants
“first circuit / processor”: “a circuit / processor | “first circuit”: “a circuit / processor that determines
denoted as ‘first circuit’ / ‘first processor’ for how data are to be transformed for transmission|’

purposes of this claim”
“second circuit / processor”: “a circuit / processor
“second circuit / processor”: “a circuit / processor which is not software programmable that is
denoted as ‘second circuit’ / ‘'second processor’ fatifferent from the first processor”

purposes of this claim”

The central dispute between the parties wibard to the circuit/processor terms is

whether the second circuit/processor is “not software programmable.”

a. The Parties’ Positions

Net Navigation asserts thataim 1 requires three differemircuits and the different
identifiers (circuit C1, first circuit, and second circuit) mersgrve to distinguish one circuit
from another. Net Navigation asserts thatfdddants construction is flawed in that the
construction includes a negative limitation afot software programmable.” Net Navigation
asserts that negative limitatioase disfavored by the Federalr€liit absent clear language of
disclaimer. Dkt. 124 at 16. Net Navigation aésserts that the doctrioé claim differentiation
gives rise to a presumption that Defendantsistruction is improper because claim 13 which
depends from claim 1 adds the limitation “wherthe second circuit isot programmable with

software.” Net Navigation notékat the ‘860 Patent specificai states “in some embodiments”
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the second circuit is not software programiaaimdicating non-limiting language. Dkt. 124 at

16 (quoting 4:8-12).

Defendants assert that the patent spetificaexplains distinctions between a first
processor and a second processor in which tse grocessor determindow data are to be
transformed for transmission and a second procésmusforms the data at commands from the
first processor. Dkt. 13at 13-14, n. 10 (citing 1:64-2:4nd 10/5/2000 Response to Office
Action at 14-16). Defendantssest that Net Navigations’ vaguwenstructions do not adequate
explain how the second circuit/processor must Herént from the first ccuit/processor. DKkt.
133 at 14. Defendants assert ttied specification makes cleamattthe second processor is not

software programmablguoting the specification:

To achieve high performance, sometwork processors are implemented
as dedicated processors optimized for the specific tasks they have to perform in
specific systems. These processors are sometimes hardwired for the specific
tasks, protocols and standards. Whhese processors are fast, they have a
disadvantage that they are not easily adaptable to a wider range of tasks,
protocols, and standards. There, spidtessors have limited applicability.

There also exist more intelligent pessors adaptable to a wide range of
systems having different tasks, protocols and standards. Examples are software
programmable processors. However, ltiigher intelligence often comes at the
costs of performance. In particulagftware programmable processors can be
considerably slower #n their hardwired counterparts. 1:38-52

Dkt. 133 at 14. Defendants also assert tia specification distinguished the disclosed

techniques from prior art devices with multiple programmable processors:

Because the second processor can be inexpensive, the entire network processor
system can be inexpensive compared to devices with multiple software
programmable processors. 2:33-36

[T]he second processor can be fast enecpensive because the second processor
does not need much intelligence. Muakelligence is not needed because the
second processor transforms data at conttlm@rom the first processor. 2:12-18
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The channels 150 execute commands from microcontroller 160. In some
embodiments, the four channels 150.xiamglemented by a single channel circuit
that performs the function of the four channels 150 using time division
multiplexing. The channel circuit is not software programmable. The channel
circuit is fast and inexpensive. 4:6-12.

Dkt. 133 at 15. Defendants assert that etiogly the claims cannot encompass what was
specifically distinguished.Dkt. 133 at 15 (citingcCS Fitness, Inc. v. Brunswick Cor@88 F.

3d 1359, 1366-67 (Fed. Cir. 2002). Defendants dtad¢ claim 13 is consistent with its
construction because claim 13 altates that the first circuit iprogrammable with software
prepared...” and the second circuit is “not prognaable.” Defendants s&athat claim 13 thus
does not only just add a limitation that rersl the claims identical under Defendants
construction. Defendants also note that thetrdte of claim differatiation cannot broaden

claims beyond their meaning in light thfe specification. Dkt. 133 at 17.

On reply, Net Navigation asserts that ffessage cited by Defendants at 1:64-2:1 states
nothing about the second processor not bginggrammable but rather characterizes the
processors as being different on other groumdist Navigation asserts that the explicit language
of the claims describes the diffaes of the circuitsfpcessors. Dkt. 139 at 6-7. As to the
specification quotes DefendantseciNet Navigation asserts thassages include many examples
of permissive language (as opposed to restéctanguage) such as “some,” “sometimes,”

“examples,” “can make” and “can be.” Dkt. 139 at 7.

Net Navigation also assertsathithe basic distiion over the prior anvas not the use of
“non-programmable” processors but rather that as stated at 1:64-2:1 prdosssor determines
how data are to be transformed for transmissamd a “second processor transforms the data at

commands from the first processor.” Dkt. 1897-8. Net Navigation also asserts t6&C
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Fitnessactually rejected adding a limitation and that as in CSC Fitness the specification in the

present dispute never requires #econd circuit to be not pmagnmable. Dkt. 139 at 8.

b. Analysis

The claims on their face appédaruse “first” and'second” in the ording sense that such
terms are used patent claims — in a manner méeilyg used to distinguish that two different
circuits/processors are beingaimed. Moreover, the swunding claim language provides
particular detail as to the opémms of each circuit/processor sutfat a circuit/processor in the
abstract is not claimed but raththe circuit/processors in acdance with the surrounding claim
limitations is claimed.See21:52-22:5, 25:30-35, 25:42-44. Thtise claims themselves provide
description as to how each of the circuits/pestgs operates. To the extent Defendants are
attempting to read into the claims an emboditrfeom the specification, Defendants have not
pointed to disavowal in the speciition or other portions of thetimsic record that contradict
the clear claim language. Further, as Net davon notes the specifitan cites identified by

Defendants generally use “permissive” language.

With regard to Defendants assertions that the basis for distinction from the prior art as
described in the Background and Summary lavention mandates that the second
circuit/processor be non-programiohe, the intrinsic record as a whole contradicts such mandate.
Having described the prior arthe Summary of Invention bas with the following first

paragraph:

The above goals are achieved inmsoembodiments of the present
invention by providing a network proggor system which includes at least two
processors, a "first" processor and &ctnd" processor. The first processor
determines how data are to be transied for transmission. The second processor
transforms the data at commands from tinst processor. For example, in some
embodiments, the first processor performs address resolution and determines the
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new addresses to be inserted into the data. The first processor commands the

second processor to transform the datanisgrtion of the new addresses. 1:61-

2:5
This language clearly does not characterizedikgnction of the prior art as being based upon
the second processor being non-programmables ribted that the next paragraph, cited by
Defendants, begins “[iln some embodiments.6.2: Further, even that paragraph merely
describes the second processor as beirsy &d inexpensive and not needing “much
intelligence.” 2:12-19. In the context of the eritiref the intrinsic record, Defendants have not
pointed to a clear disavowal or distinctiomer the prior art which mandates the limitations
Defendants seek. The Court cmuss the terms such that the second circuit/processor is not
required to be non-programmabl&he parties have agreed tonstructions fofprocessor” and
“circuit.” Dkt. 144-1 at 6. Hawvig resolved the parsé disputes, the Court finds that “first

circuit/processor” and “secoralrcuit/processor” do not neelditional construction beyond the

agreed constructions for “processor” and “circuit.”

2. “data flow” ‘860 Claims 8, 34

Net Navigation Defendants

“stream of data traveling between two devices i d&an ordered group of related data units”
network”

The terms “data flow[s]” / “flow[s]” are digpted terms in the ‘860 Patent, ‘145 Patent
and ‘122 Paterit. The Court addresses the terms separately with respect to the intrinsic record of

each corresponding patent withinialnthe term is utilized.

a. The Parties’ Positions

* The construction in the ‘122 Patents\gubject to an agreement reacheti@bral hearing as described below.
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Net Navigation asserts thateth860 specification describesdata flow as being a data
stream between devices. Net Navigation cit€x%el1: “data between ¢hEthernet segment and
the ATM switch 120 flows through a corresponding MAC”; 3:36-37: “data flow from the
Ethernet to ATM (the ‘ingress’ flow)”; 3:47-48the egress flow (from ATM to Ethernet).” Net
Navigation asserts that Defendsintonstruction improperly requires “ordered” data units while
the specification makes no such requiremebDkt. 124 at 17-18. Net Navigation notes that
Cisco’s own technical dictionargefines “flow” as “streams of data traveling between two

endpoints across a networkDkt. 124 at 18 (quotin@isco Systems’ Dictionary).

Defendants assert that the temalso used in the ‘145 Pateand that the term should be
construed in context to the ‘14%atent. In their briefing, Defelants reference their arguments
regarding the term as used ireti45 Patent as described beloldefendants note that the later
filed ‘145 Patent inorporated the ‘860 Rent by referenceDkt. 133 at 17. At the oral hearing,
Defendants raised two new argurteen(1) that the relationshipf claims 1 and 8 mandate an
ordered flow and (2) the specification of tl80 Patent discloses a sequential flow through the
use of a FIFO in Figure 2. Heag Tr. at 143-48. In particulaDefendants note that claim 1
requires “data units flowing sequentially beem a network port and a network switch” and
claim 8 which depends from claim 1 recites “finst and second circui@re operable to process
different data flows.” Defendamtalso asserted that the description of a FIFO in Figure 2 and

4:64-5:6 is consistent with sequiahflow of related data units.

On reply, Net Navigation asseftisat the ‘145 Patent is extrinsic evidence to the ‘860
Patent and that the ‘145 Patest unrelated to the ‘860 Rant. Net Navigation cites to

Goldenberg v. Cytogen, In873 F.3d 1158, 1167-68 establishing that the ‘145 Patent intrinsic
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record is not controlling because a formal relatignshrequired before the cross-use of intrinsic

records is required. Dkt. 139 at 9.

b. Analysis

The ‘860 Patent was filed before the ‘145 Ra@nd there is no formal relationship that
makes the ‘145 Patent part of the intrinsic evadeaf the ‘860 Patent record (the ‘860 Patent is
incorporated by reference in tHel5 Patent specification, howayd®efendants point to nothing
that establishes the reverse). As to thensic record, Defendants new arguments are not
convincing. First it is noted #t the construction Defendants see&ludes the term “ordered,”
not sequentially. Defendants hawet tied the terms togethemaiin fact, based upon the oral
hearing Defendants appear to imply a meanintptdered” that is not necessarily limited to
sequential. Second, even accepting Defendants’aritato sequential flown the specification,
Defendants have not shown sufficient citation sttt the intrinsic record as a whole mandates
the use of “ordered” with regatd data flows. As to claini, the claim language describes the
Circuit C1 receiving the data units flowirgequentially between the network port and the
network switch. The claims do not state that‘three data flow” and the “different data flow” as
processed by the first and second circuits andeddan dependent claim 8 must be in the same
order as the flow between the partd the switch. It is also noted that independent claim 34 does
not include the language relied upon in cldinby Defendants. The Court rejects Defendants

inclusion of “ordered.”

The Court notes that as discussed below vagard to the ‘145 Patent, Defendants assert
that “data flow” must imply some relatedness as the ‘145 Palaimts call out different data
flows. Defendants assert that absent sorfadedness Net Navigation caouselectively point to

random unrelated data and seleefcall some data the first ddtaw and other data the second
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data flow. It is noted that claim 8 of the ‘8&&tent similarly includes “different data flows,”
“one data flow,” “the same data flow” and “difent data flow.” A stretched interpretation of
“data flow” as described above does not seerbetondicated by the ordinary meaning of the
term as used in the ‘860 Patent. So am&ie clear the ordinanpeaning, the Court includes
“related” within its construction for the ‘860 fat. To allow selective creation of unrelated
data to be the “one data flbvand the “different data flowivould eviscerate the limitations.
Although independent claim 34 dedis the relatedness within tbkaim itself since the claim
refers to the data that flows via a particulart gtretwork data flowing ter from a network via

a network port”) and the use of “related” may timas be necessary; theo@t shall consistently
construe the term for both asserted claims. Qbwert construes “data flow” in the ‘860 Patent to

be“a stream of related data travedi between two devices in a network.”

145 PATENT

1. Two Different Processing Channel Terms

“at least two of the frames of said one flow are processed by two different processing
channels” ‘145 Claim 1

“to dispatch at least two of the frames ofsaid one flow to two different processing
channels” ‘145 Claim 14

Net Navigation Defendants

Claim 1 Claim 1

“every frame in one flow is processed by one of tH&ames that belong to the same flow are
processing channels; at least one frame in the flpgimultaneously processed by different processin
is processed by a different processing channel thahannels”

at least one other frame in the flow”

«Q

Claim 14
Claim 14 “frames that belong to treame flow are dispatched
“one circuit assigns all frames in one flow to for simultaneous processing by different processing

processing channels, such that every frame in thechannels”
flow is assigned to one processing channel, but gt
least one frame in the flow is assigned to a diffefent
processing channel as another frame in the flow/
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a. The Parties’ Positions

Net Navigation asserts that the basic dispgitehether “frames that belong to the same
flow are simultaneously processdy different processing charsé Net Navigation agrees
that, for one flow, some frames in the flow shibe processed by differeprocessing channels
but disagrees that data from the same flow neele processed simultaneously. Dkt. 124 at 22.
Net Navigation further asserts trathough claims 1 and 5 requiifgrocessing data in parallel,”
independent claims 14 and 19 have no such reqpa@nt. Net Navigation asserts that more
importantly none of the claims require processintadd frames of the same flow in parallel.
Dkt. 124 at 24. Net Navigation agrees that in embodiments with one flow processing data of the
same flow will happen in parallel; however, NNdvigation notes that the specification describes
“in some embodiments multiple flows are tségrred through a single port” and “in some
embodiments the system 110 has multiple ports.” Dkt. 124 at 24 (quoting 3:19-20 and 8:17-18).
Net Navigation asserts that itercstruction is consistent withetspecification which describes
simultaneous operation of channels (1:29-44)t asserts the spedétion does not require
simultaneous processing of data from a sirflgjer. Net Navigation sserts that Defendants
apply a situation inherent ithe specification embodiment of single flow and make that

situation a requirement of all multipfiew embodiments. Dkt. 124 at 25.

Defendants’ cite to a prosecution statememwhich the patentee amended the claims to

overcome prior art and stated:

Simultaneous processing of fram#sat belong to the same flow by
different processing channels as reqiiitey Claim 1 is nowhere disclosed or
suggested by the Joffe patent. Therefohpplicants submit that Claim 1 is
patentable over the teachings of thadfe Patent. Feb. 19, 2002 Office Action
Response at 16
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Dkt. 133 at 23, Ex. E. Defendants assert thaptitentee explicitly defed the operative portion

of the claim terms and that such definition gosgerikt. 133 at 23-24. Defendants assert that
this conforms to the specification which statdgferent frames received on the first port are
processed by different processing channelparallel” and “the processing throughput is high
because different channels process the daparallel.” Dkt. 133 at 24 (quoting Abstract, 1:45-
46). Defendants assert that N&tvigation is ignoring the file histy. Defendants assert that
though Net Navigation points to portions of the@fication which describe “multiple flows” or
“multiple ports,” whether or not multiple flows qorts are used, frames belonging to the same
flow must be processed simultaneously as the psdntd the Examiner. Dkt. 133 at 25. At the
oral hearing, Net Navigation emphasizedtthalthough the prosecati history statement
references claim 1, the exact same amendment was made to claim 14, and thus, the statement is

equally applicable to cia 14. Hearing Tr. at 158-160.

On reply, Net Navigation asserts that thegk sentence of éhOffice Action Response
relied upon by Defendants ignores the full contexthef response. Net Navigation asserts that
the statement in isolation ignorésat the prior arin question (the ‘86(Patent — Joffe) was
distinguished on the grounds that in the peadreach flow was assigned to one, and only one,

processing channel:

Applicants respectfully submit that the Joffe ['860] patent illustrates in FIG. 1
(which is cited in the above rejectiorgn ATM switch 120 that is coupled to
Slicers 140.0-140.3, and each of Slicers 140.0-140.3 is respectively coupled to the
channels CH 0-CHS3 thatre labeled 150.0-150.3 Dkt. 188BEx. E, Feb. 19, 2002
Office Action Response at 15.

One-to-one correspondence between datasflamd channels is made clear in the
Joffe patent in FIG. 1 and this correspamekeis described at column 4, lines 4-8,
wherein it is stated “In B&. 1, the data flow betweesach slicer 140.x and the
corresponding MAC 130.x is controlled by a corresponding channel 150.x (also
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called channel “x” below, i.e. channel D, 2, or 3). The channels 150 execute
commands from microcontroller 160 .Id.

The Joffe patent fails to disclose or sugigbat a slicer 140.x can provide data to

a non-corresponding channel 150.y and alsis fa disclose or suggest that a
channel 150.y can provide data & non-corresponding MAC 130.x. To
summarize, the Joffe patent (which is the only reference cited by the Examiner)
discloses that each data flow is procedsed single channel, and the Joffe patent
fails to disclose or suggest that frames of a single data flow be processed by
multiple processing channeld.

Dkt. 139 at 10-11. Net Navigatiomsserts that the pplicant then stated the amended claim
“explicitly requires that two fraes of a single flow are processed by at least two different
processing channels.” Dkt. 133 at Bx. Feb. 19, 2002 Office Action Response at Met
Navigation asserts that the digtiion repeatedly made was that some frames of the same flow
were processed by different chalme Net Navigation cites téhillips to state that the
prosecution history as a whole mu reviewed as the prosecutibistory often lacks clarity.

Net Navigation also cites fbeleflexto assert that disclaimers muspresent “clear disavowal of
claim scope.” Dkt. 139 at 11. Net Navigation assthat Defendants’itation to one sentence

of the prosecution history doestremnform to what the Applicarg’repeatedly pointed to as the
relevant distinction over the art. Dkt. 139 at12l- Net Navigation also asserts that the sentence
in question is explicitly limited to claim 1 dke sentence only states “as required by claim 1.”
Net Navigation asserts that ¢fail and claim 14 are different (claim 1 including the term
“parallel processing” which is absent from atail4). Net Navigation asserts that it is thus
clearly improper to apply the proseartihistory statement in question toiotal4. Dkt. 139 at

12. At the oral hearing Net Navigation also ndteat the Examiner’'s €asons For Allowance in

the Notice of Allowance did not mention “simultaneous” but rather stated the prior art failed to
show among other things “whereim at least one flow of the first and second flows, data are

transferred in frames, and each frame of one floprocessed by a single one of the processing
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channels but at least two of the frames of lae are processed by twdifferent processing

channels. Hearing Tr. at 179-80et Navigation Hearing Slidé8 (emphasis in original).

b. Analysis

Defendants’ arguments fundamentallginge on the inclusion of one word
“simultaneously” included on page 16 of theb. 19, 2002 Amendment. In the Amendment at
15-16 the Applicants provide their argumenstatiguishing Joffe (the ‘860 Patent). The
Applicants provide five paragpas of arguments. The first four paragraphs emphasize a one-to-
one data flow and channel correspondence of tloe @t and the claim’s requirement of the data
flow being processed by multiple processingmtels. Dkt. 133 at>E E, Feb. 19, 2002 Office
Action Response at 15-16. The first paragraphbéistes that Joffe Figerl illustrates four
slicers respectively coupled to four channglsch are respectively coupled to four MACHI.
at 15. The second paragraph emphasizes that this arrangement in Joffe is a “one-to-one
correspondence between data flows and channkls. The third paragraph states that Joffe fails
to suggest that a channel cprovide data to a non-correspongliMAC and then states that
“Joffe patent fails to disclose or suggest thaimes of a single data flow be processed by
multiple processing channelsId. The fourth paragraph then states “In contrast, Claim 1 now
explicitly requires that two frags of a single flow are progsed by at least two different
processing channels” and then quates claim language as amendétl. at 16. Only in the
concluding paragraph do the Applicants then make the statéfapmultaneous processing of
frames that belong to the same flow by differprdcessing channels asquired by Claim 1 is
nowhere disclosed or suggedtby the Joffe Patentld. Up until the use of the word
“simultaneous,” the arguments clearly reldte one-to-one chanheorrespondence and not

“simultaneous” processing. The Applicants ddssali of the prior art, described what is missing
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in the prior art and pointed to the particutéaim language which matched what is missing from
the prior art, all in the contéxf one-to-one correspondence. idtclear that the summation
sentence then provided by Apmnts does not match the point distinction being made by
Applicants. Had Applicants merely not used thord “simultaneous,” threst of the summation
would have matched the prior argument. Regdn context the entire argument, the more
reasonable position to be taken from the file history is that the point of distinction was the one-
to-one correspondence of Joffe and that thendaequire a non one-to-one correspondence. It

is also noted that the Examiner’'s Reasons For Allowance appears to emphasize the one-to-one
distinction, not the simultaneousstinction. At most, the inakion of “simultaneous” creates
some ambiguity. As noted iRhillips, the prosecution history “oftelacks the clarity of the
specification and thus is less usdful claim construction purposesPhillips, 415 F.3d at 1317.

The single inclusion of the word “simultaneously”thre otherwise clear record does not create

the clarity that requires readinganimitation of “simultaneously.”

This Court construes “at least two of thanfres of said one flow are processed by two
different processing channels” to meat Ieast one frame in the one flow is processed by a different
processing channel than at least one other frame in the one flow.” The Court cditetdispatch at
least two of the frames of idaone flow to two differenprocessing channels” to meé&t least

one frame in the one flow is processed by a different processing channel than at least one other frame in

the one flow.”

2. “data flow” / “flow” ‘145 Claims 1-3, 11-15, 17, 26, 27

Net Navigation Defendants

“stream of data traveling between two devices in dan ordered group of related frames”
network”

In its Reply Brief at 13, n. 6, Net Navigation agreed
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to: “stream of related da traveling between two
devices in a network”

a. The Parties’ Positions

Net Navigation asserts thas itonstruction is consistent with the extrinsic dictionaries
cited for the ‘860 Patent term “flow.” NeNavigation further asserts that Defendants
construction is inconsistent withe use of “in some embodimshbf ‘145 Patent specification
3:19-20: “In some embodiments the data ordering is maintained as if the data were processed
sequentially by a single processing channel.” Net ¢d#tion asserts that it is improper to read in
an embodiment merely because some embodinvemisin the limitation. Dkt. 124 at 26. At
the oral hearing, Net Navigation cited to Figut and the correspomdj specification which
stated “we will call the da flow 1601 from port 114 to pottl8 an ‘ingress’ flow, and the flow
160E from port 118 to port 114 and ‘egress flowHtearing Tr. at 172-7&iting Figure 1, 4:48-
50). Net Navigation also assertdédht Figure 2 merely shovike flows 1601 and 160E without
the ports being dedicated to imiual users or ordered and im@&anner more consistent with the

plain meaning.

Net Navigation further assertise doctrine of claim differgiation counters Defendants’
construction as claim 1 has no limitation of ardg while dependent claim 3 adds the limitation
“in the same order in which the data weeeaived” (and similarly claim 17). Dkt. 124 at 26,
Dkt. 139 at 13. In its reply, Net Navigationsads that although relatedness is implied in the
use of “stream,” Net Navigation would agreeatanodified constructiof “stream of related
data traveling between two devices in a nekwoDkt. 139 at 13, n. 6. Net Navigation further

asserts that the plain meaning of data islmoited to “frames.” Net Navigation notes that
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limiting data to frames is inconsistent with the specification which refers to packets (10:6) and

frames (10:7).

In response, Defendants assert that the diffedata flows in the patent must be ordered
because if a data flow meant nothing more thamrlated intermingled data, that different data
flows could not be distinguished from each oth&kt. 133 at 25-26. Defendants assert if the
data flows were just random siras of data, there would be remson to maintain order and no
way to distinguish one flow from another. Thilefendants assert inherently the streams must
be “related.” Defendants assert that Netviyation’s construction wuld vitiate the sole
distinction made by the patenteedistinguish the por art during prosedion. Net Navigation
again cites to the statement: “siltaneous processing of framesttibelong to the same flow by
different processing channels.Dkt. 133 at 26-27. Defendants assthat this distinction is
meaningless if there is no way to determine weeframes “belong to the same flow.” Dkt. 133
at 27. Defendants also cite tioe specification as teachingdering. Defendants cite to the
Abstract: “the processed frames are transmittesl gecond port in the same order in which they
were received on the first port” and to 1:47-61 (“data are transmitted on the second port in the
same order in which they were received”) ar@l’231 (“frames will be dispatched to the second

flow in the same order...which is the ordettloé frames in the first data flow”).

b. Analysis

Defendants’ argument that streams need teelag¢ed and not merelgndom mixtures or
selection of data is consistent with teerrounding claim language. Though, the Defendants
point to examples in the specification in whiordering is referred taDefendants have not
pointed to disavowal that limitgata flows to ordered data flows$n addition, as pointed out by
Net Navigation in one citation it is clear thatlering is referred to with permissive “in some
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embodiments” language. Further, there are wéedata flow in which it appears to merely
represent the data flowing in andt of a given port. 4:48-50, Figu®. It is also noted that one
passage utilizes “[i]n particular, the systemtloé present invention isuitable for connection
oriented protocols which require the frame ordering.” 2:27-31e uBe of language such as “is
suitable” is more permissive inature and does not conformthvan interpretation that the
system_may only be used with frame ordering. light of the specification as a whole, the
intrinsic record does not reflect a mandate thatdata flows must be limited to “ordered” data
flows. Such an understanding is consisterihle dependent clain®and 17 which add the
concept of ordering. Though claim differentiatiomat controlling,it does in this case provide

further support to Net Navigation’s position.

This Court construes “data flow” / “flowto mean “stream of related data traveling

between two devices in a network.”

122 PATENT

1. “data flow” / “flow” ‘122 Claims 13, 17

Net Navigation Defendants
“stream[s] of data traveling between two deviceg ifany data transmission that can be assigned a
a network” bandwidth and can compete for bandwidth with
other transmissions”

At the oral hearing, the pées reached agreemt on the construction of “data flow” /
“flow” in the ‘122 Patent. Th parties both agreed in thdiriefing that a passage in the

specification controls the issues:

Further, the invention is not limited ®&8TM [asynchronous transfer mode]. In
some embodiments, each structure 120esgts a non-ATM datféow or flows.

We use the term “data flow” to denoteyattata transmission al can be assigned
bandwidth and can compete for bandwidilith other transmissions. For
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example, a VP |virtual path] is a dataVl. Each VC |[virtual connection] with a
VP is also a data flow. Another exampliea data flow is a flow of IP packets
having a predetermined source address angredefined destination address.
Another example is a flow of datan a TCP connection or a group of TCP
connections. Other examplage possible. 6:26-36.

Dkt. 124 at 28, Dkt. 133 at 8. Net Navigatasserted that Defendantnstruction if taken
out of context could potentially exclude theaeple embodiments described above within the
passage. At the oral hearing it became appanantthe parties primary disputes are questions
related to infringement. N&lavigation agreed to the Defamts’ construction and Defendants
acknowledged that the examples given are includdtie construction. Hearing Tr. at 89-92.
As the parties have reached agreement, thetGbatl construe “data flows” / “flows” in the
‘122 Patent to be “any dataatrsmission that can k@ssigned a bandwidth and can compete for

bandwidth with other transmissions.”

2. “bandwidth” / “bandwidth requirement” / “b andwidth to be given” ‘122 claim 13 /122
Claim 13 /122 Claim 17

Net Navigation Defendants
“transmission capacity” “bits-per-second”
“specified transmission capacity” “specified bits-per-second”
“predetermined specified transmission” “the allocated percentage of the total bandwidth’

a. The Parties’ Positions

Net Navigation asserts th&andwidth” is a commonly undstood term with a plain
meaning. Net Navigation asserts that its commm@aning is consistent with the usage in the
specification at 1:11-15 and 2:7-10daconsistent with technical dionaries. Dkt. 124 at 29-30.
Net Navigation objects to Defendants’ use of “Ipies second” as the specification notes this is
how bandwidth is measured not defined (“herelthedwidth is measured imits per second”).

Dkt. 124 at 30 (quoting 2:16-18)Net Navigation also objects @efendants’ importation of the
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limitation “the allocated percentage of the tdta Net Navigation states that “percentage”
appears in one embodiment, doesaqpear in the claims, andwuld be improper to import into

the claim. Dkt. 139 at 15.

Defendants cite to the statent at 1:9-10: “data transssion in networks may be
subjected to some bandwidth (ilgits-per-second) requirementsDefendants assert that this
indicates the patentee was actagyhis own lexicographer. DKI33 at 29. Defendants assert

that the specificatiorepeatedly refers to “bits-peesond” citing to 1:9-10, 2:17-20.

With regard to “bandwidth to be given,” Defendants cite to:

Each VC is to be given some bandwidthich is a portion of the total bandwidth
of port 130. 1:21-22.

Each VC is to be given a percentagehsd bandwidth as shown in the following
Table 2. 4:11-12.

Defendants also cite to Table 2 at 4:15-20 which includes “Percentage of Bandwidth to be given

to the VC.” Dkt. 133 at 30.

b. Analysis

In order for a patentee totaas a lexicographer, the redo“must clearly set forth a
definition of the disputed claim term.CCS Fitness, Inc. v. Brunswick Cqr@88 F.3d 1359,
1366 (Fed. Cir. 2002). In contrastthe language in the ‘122 Patelescribed above with regard
to data flow (“we use the term ... to denotd,.the language cited by Defendants is not clear
lexicography. Defendants have not raised a wdiighute that the term “bandwidth” generally
would not be well understood by one skilled in the dfurther, the merase of “i.e.” in the
context of the usage of bandwidth in the ‘122 Rates a whole does not rise to the level of a

clear statement of lexicography. MoreoveéMet Navigation points to portions of the
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specification which use the termangeneral manner and the sfieation itself elsewhere states
that “bits per second” is a memement of bandwidth as a oppogedca definition of bandwidth

(“here the bandwidth is measunedbits per second”). 2:16-18.

As to the percentage argument, Defendaeé&n to merely point to an embodiment of
how bandwidth may be given as a percenttiue merely reflects a disclosed embodiment
without clear language of disclaimer within gecification. The Coticonstrues “bandwidth”
to mearf'transmission capacity,” consies “bandwidth requirement” to mean “specified
transmission capacity,” and consts “bandwidth to be given” to mean “predetermined specified

transmission.”

CONCLUSION

For the reasons statedetBourt orders / recommendbe constructions set forth above.
SIGNED this 11th day of December, 2012.

AMOS L. MAZZANT
UNITED STATES MAGISTRATE JUDGE

® See footnote 1 herein.
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