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United States District Court

EASTERN DISTRICT OF TEXAS
SHERMAN DIVISION

DALE LITTLE 8
8

V. 8 CASE NO. 4:11-CV-717
8

TECHNICAL SPECIALTY PRODUCTS 8

LLC, et. al. 8

MEMORANDUM OPINION AND ORDER DENY ING DEFENDANTS' MOTION FOR
NEW TRIAL

Pending before the Court is Defendantdtion for New Trial (Dkt. #140). After
reviewing the motion, the respangDkt. #142), and the relevapteadings, the Court finds
Defendants’ motion is denied.

BACKGROUND

This is a suit for employment retaliation untlee Fair Labor Standds Act (“FLSA”), in
which the jury found Defendant Technical Sp#gid@roducts, LLC (“TSPY fired Plaintiff in
violation of the FLSA and aarded him $105,366.25 in back p@ykt. #113). The jury also
found Defendants Keith Lear érDonna Lear individually éble as “employers” under the
FLSA. Id. Subsequently, the Court denied Defants’ Reurged Motion for Judgment as a
Matter of Law and ruled on thhemaining issues of liquidatethmages and front pay (Dkt. #134,
#135). On October 23, 2013, the Court enteredlRludgment against all Defendants in the
amount of $210,732.50, consisting of $105,366.25 in back pay and an additional sum of
$105,366.25 in liquidated damages (Dkt. #136). The Qoriter ordered that all costs are to be

paid by Defendantsld.
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On November 19, 2013, Defendants filed theppeal in the Fifth Circuit Court of
Appeals (Dkt. #139). As of December 30, 2013t thppeal was dismissed for want of
prosecution (Dkt. #144).

On November 20, 2013, Defendants file@ithmotion for new trial (Dkt. #140). On
December 4, 2013, Plaintiff filed his response (Dkt. #142).

LEGAL STANDARD

Under Rule 59(a) of the Federal Rules ofilCRrocedure, a new trial can be granted to
any party to a jury trial on any aill issues “for any reason farhich a new trial has heretofore
been granted in an action at law in federal court.R. Civ. P. 59(a). “A new trial may be
granted, for example, if the district court findg terdict is against the weight of the evidence,
the damages awarded are excessive, the trial was unfair, or prejudicial error was committed in its
course.” Smith v. Transworld Drilling Co.7/73 F.2d 610, 613 (5th Cir. 1985). However,
“[ulnless justice requires otherwise, no errorammitting or excluding evidence — or any other
error by the court or a party is grounds for granting a newiat... At every stage of the
proceeding, the court must disregard all errargl defects that do not affect any party’s
substantial rights.” #D. R.Civ. P. 61.

To be entitled to a new trial, Plaintiff mushow that the verdict was against the great
weight of the evidence, not merelyaagst the preponderance of the evideriaylor v. Seton
Healthcare No. A-10-CV-650 AWA, 2012 WL 239688 at *2 (W.D. Tex. June 22, 2012)
(citing Dresser—Rand Co. v. Virtual Automation, In8g1 F.3d 831, 838—-39 t{b Cir. 2004);
Shows v. Jamison Bedding, Ing71 F.2d 927, 930 (5th €Ci1982)). A jury veritt is entitled to
great deferencdresser—Rand Cog71 F.2d at 839. “Weighing tlmnflicting evidence and the

inferences to be drawn from that evideneed determining the relative credibility of the



witnesses, are the province of the jury, andl@sision must be accepted if the record contains
any competent and substantial evidence tending fairly to support the ve@lmattar Savings
v. LDBrinkman Corp.860 F.2d 1275, 1297 (5th Cir.1988).

ANALYSIS

Defendants first move for new trial on theognds that the Courtifad to instruct the
jury on Defendants’ failure to mitigate affirmative defense. At trial, Defendants asserted that
Plaintiff failed to mitigate his damages by not pursuing other suitable employment after his
termination. Defendants requested that amrucsbn on mitigation of damages be submitted to
the jury. At the close of #thevidence, Plaintiff moved for judgment as a matter of law on
Defendants’ failure to mitigate defense. The Court granted the motion and removed the
mitigation instruction from the jury instructionmior to charging the jury. Defendants now
move for new trial on the basis that the Cofaited to instruct the jury on the issue of
mitigation?

In Sparks v. Griffin 460 F.2d 433, 443 (5th Cir. 1972he Fifth Circuit reversed the
district court’s decision denyinthe plaintiff back pay solely because it found that he did not
make a diligent effort to secure other employmespecifically, the Fifth Circuit found that this
finding alone was insufficient tdeny a plaintiff back pay:

On this appeal, the appellees do notraldihat at trial it was proved that there

were teaching jobs available for whiblr. Bozeman would hae qualified had he

applied. It merely asserts that Mr. Zmnan did not expend sufficient effort to

find other teaching employment. Thappellees’ positionis without legal
justification.

! Plaintiff contends that Defendants are essentially moving for reconsideration of the Courtesndecigrant
Plaintiff's motion for judgment as a mattof law on the issue of mitigation of damages. However, the Court does
not interpret Defendants’ motion in that manner. The Court issued two rulings at that time: one granting Plaintiff's
motion for judgment as a matter of law, and one removing the mitigation of damages instructienjunyt
instructions over the objection of Defendants. The Cougchseveral times during the proceedings that Defendants
were properly preserving their error on mitigation ofmndges for appeal purposes. Thus, the Court interprets
Defendants’ motion as a request for new trial on the failure to include the mitigation of damages instruction in the
charge given to the jury.



Id. The Sparkscourt held that an employer “has teosy not only that thelaintiff-appellant
failed to use reasonable care and diligence, but that there were jobs available which appellant
could have discovered and for which she was qualifiéd.” Thus, as Plaintiff argues, the Fifth
Circuit established a two-part identiary burden: (1) that the plaintiff failed to exercise
reasonable diligence and (2) that there wadlesjavailable that the plaintiff could have
discovered and for which he was qualifidd. Failure to mitigate is an affirmative defense and
Defendants had the burden of proof on this isdRalasota v. Haggar Clothing, Co499 F.3d
474, 486 (5th Cir. 2007Migis v. Pearle Vision, In¢135 F.3d 1041, 1045 (5th Cir. 1998).
Defendants urge the Court to rej&marksand to follow language contained in a later
Fifth Circuit panel decision, which states: ‘dh employer proves that an employee has not
made reasonable efforts to obtain work, the empldges not have to establish the availability
of substantially comparable workS3ellers v. Delgado Community Colle@89 F.2d 1132, 1139
(5th Cir. 1988). However, abe Court stated at trial, tt&ellerspanel failed to cit&Sparksor
any other Fifth Circuit precedent for this opinion. Importan8parkspredatesSellersand
Sparkshas not been overruled by tle@ bancFifth Circuit; thus,Sparksis the controlling
precedent that is binding on this Couee Kanida v. Gulf Coast Medical Personne| BB3
F.3d 568, 574 (5th Cir. 2004)nited States v. Diab42 F.3d 1059, 1060 (5th Cir. 2008). Other
district courts also considering this issue have refused to apply the langu8g#ens and
instead have held that a deflant must meet the two-pa@parkstest. See Paulissen v. MEI
Technologies, Inc942 F. Supp. 2d 658, 677 (S.D. Tex. 208Kgrr v. Oceaneering Inf’INo.
4:09-cv-0204, 2010 WL 644445, 2 n.8 (S.D. Tex. Feb. 18, 2010ytiles-Hickman v. David
Powers Homes, Inc613 F. Supp. 2d 872, 887 n.22 (S.D. Tex. 2068)tfman v. City of

Conroe No. H-07-1964, 2009 WL 361413, at *13 n.37 (ST@x. Feb. 11, 2009). This Court



agrees with the rationale set forthtitese cases. Until the decisiorSparksis overruled by the
Fifth Circuit en bang this Court is bound topply the two-part test aiculated by the Fifth
Circuit in Sparks

Defendants argue that ti&th Circuit’s opinion inNLRB v. Armstrong Tire & Rubber
Co, 263 F.2d 680, 683 (5th Cir. 1956), is contrary to and pre@&daks However, the issue
before the Fifth Circuit ilArmstrong Tirewas not the second prong of t8parkstest that is at
issue here.ld. In Armstrong Tire the Fifth Circuit held thahn employee’s self-employment
was not sufficient bona-fide to satisfy his dutyntdgigate, and the Fifth @uit reiterated that a
discharged employee must exercise reasenditipence to seek other employmemd. at 682-
84. The Fifth Circuit did not hold that an employeed not prove the avdilgity of equivalent
employment because it had no neecetach that issue in its decision.

Defendants also citelansard v. Pepsi-Cola Metro, Bottling C@65 F.2d 1461, 1468
(5th Cir. 1989). However, lik&ellers that decision is also poSparksand could not overrule
the earlier opinion irSparks In addition, this case alsoddinot address the second prong of the
Sparkstest. Thus, Defendants’ reli@mon this case is misplaced.

Having determined that the two part test set out by the Fifth Circ@parksis the
controlling test, the Court must determine iff@elants met their burden to show that (1) the
plaintiff failed to exercise reasonable diligence é)dthere were jobs available that the plaintiff
could have discovered and for which he was gedlif Plaintiff asserted that Defendants failed
to show any evidence that there were jobslalks that the plaintiftould have discovered and
for which he was qualified. Defendants do not dispute that they provided no such evidence.
Instead, Defendants contend that the testimonylaintiff established that in searching for

employment he sent out hundreds of resumessporese to adveésements for available jobs.



Defendants argue that “[i]t defies logic tdlibee that [Plaintiff] submitted hundreds of resumes
in response to hundreds of advertisements fatipos that were not available” (Dkt. #140 at 9).
However, to meet their evidentiary burden, Defents were required to present evidence that
substantially equivalent employmeopportunities were availabland Plaintiff did not apply for
those opportunitiesSee Paulisser®942 F. Supp. 2d at 673tarr,2010 WL 644445, at *13. The
evidence at trial consisted only Bfaintiff's testimony regardingps that he did apply for that
he did not receive. This is insufficient topport Defendants’ evidentiary burden, and the Court
finds that Defendants’ motion forew trial is denied on this ground.

Defendants also argue thaetiCourt improperly instructethe jury on the burden of
proof in light of the Supreme Court’'s recent decisionUmiversity of Texas Southwestern
Medical Center v. Nassar- U.S. --, 133 S.Ct. 2517 (2013)On August 2, 2013, the Court
ordered the parties to submit briefing on theaetpof this decision on the jury verdict rendered
in this case (Dkt. #129). The partiesbmitted their briefs (Dkt. #130, #131, #132), and
Defendants argued that the@eme Court’s decision iNassaraltered the bueh of proof to
“but-for” causation in FLSA cases. Defendamiffer no new arguments, but merely re-urge
those arguments presented in their prior brileéd were previously ruled on by the Court (Dkt.
#134).

In its order, this Court found th&tassardid not alter the law as to FLSA retaliation
claims because the standard in the Fifth Cirfarit-LSA retaliation claims has always required
“but-for” causation (Dkt. #134 at 8 (citinganida v. Gulf Coast Medical Personnel L3683 F.3d
568, 580-81 (5th Cir. 2001 Second, the Court found that fBedants did not object to the
Court’s FLSA retaliation insttions, and, thus, the instrumti would be reviewed for plain

error. The Court found thds jury instrucions were consistent witle “but-for” standard and



did not apply a lesser standard (Dkt. #134 at 9-T®jus, there was no plain error in the Court’s
jury instructions. Finldy, the Court found that itsnstruction that “Platiff does not have to
prove that unlawful retaliation was the sole a3 SP discharged Plaintiff” was not error and
was consistent with botNassarand current Fifth Circuit lawDkt. #134 at 11). Defendants
offer no argument or additiohavidence demonstrating amgason that the Court should
reconsider its prior ruling, and the Court saesreason to do so. Defendants’ motion for new
trial is denied on this ground.

Finally, Defendants contend that the juryfiading that Plainfi’'s termination was
retaliatory is agaist the weight of the &ence based on the testimaolyDefendants witnesses
regarding Plaintiff's poor performance and discigtynissues. As this Court previously noted:

Plaintiff presented evidence sufficient for the jury to conclude that Defendants’
reasons for Plaintiff's discharge wereefaxt. Defendants did present evidence
that they fired Plaintiff for a variety akasons. However, Plaintiff also offered
evidence that Defendants’ explanationsre false. For example, Defendant
contends that Plaintiff ported excessive time for truck repairs and estimates.
However, Plaintiff also testified that TSP told him to get the estimates and repairs
done, and that he accurategported the time. He tes&tl that he was only paid

for part of the time, and that he was never counseled about the time he reported
for the repairs and estimates and was not told this was a reason for his firing.
Further, Plaintiff presented additionavidence from which the jury could have
concluded that TSP had retaliatory intent to discharge Plaintiff. Plaintiff testified
that when he was fired on October 20, 20that Donna Lear told him that she
was aware that he was distent with the overtime policy and that she heard he
was planning to sue the company. Doiear further told Defendant that TSP
had already consulted with their lawyelmat the legality of the overtime policy.

In addition, Plaintiff was an at-will empyee and could be disarged at any time

for any reason. In spite of all the prelrls Defendants stated they were having
with Plaintiff, they did not fire him um after he complained about the overtime
policy. Plaintiff testified tht less than 24 hours befdre was fired, he discussed
with his coworkers his opposition to tlowertime policy and disclosed the fact
that he talked to a lawyer. This evidensalso sufficient for a jury to conclude
that Defendants fired Plaintiff in retafien for his engaging in FLSA protected
activity.



(Dkt. #134 at 6). While Defendants’ witnessedifiesl to a variety of problems with Plaintiff
during his employment, this testimony was contradicted by Rfarttestimony. As the Fifth
Circuit stated, “The fact that there was coniiig testimony regarding causation and damages is
not grounds for granting a new trial. Where jimg could have reached a number of different
conclusions, all of which wodl have sufficient support basexh the evidencethe jury’s
findings will be upheld.” Dawson v. Wal-Mart Stores, In®©78 F.2d 205, 208 (5th Cir. 1992)
(citation omitted). Plaintiff presented evideribat Defendants’ reasoifisr his discharge were
pretextual. Plaintiff testifié that when Donna Lear diselgad him on October 20, 2011, she
told him that she knew he was discontent witle overtime policy that she heard he was
planning to sue the company. Plaintiff also tesdifthat she said thayere not intimidated by
threats since they had already consulted their mwyers about the legality of the policy. Ms.
Lear’s statements to Plaintiff at the time of dlischarge are direct evidem of retaliatory intent,
and such evidence alone is sufficient to permit the jury to find retaliatory moSee, e.g.,
Fierros v. Tex. Dep't of Healtl274 F.3d 187, 195 (5th Cir. 200byerruled on other grounds
by Desert Palace, Inc. v. Costa39 U.S. 90, 92 (2003ortis v. First Nat'l Bank34 F.3d 325,
328 (5th Cir. 1994)see also Manaway v. Med. Ctr. Of SE.Td80 F. App’x 317, 324 (5th Cir.
June 23, 2011). Therefore, the jury’s verdict isagdinst the great weight of the evidence, and
Defendants’ motion for new trigd also denied on this ground.
CONCLUSION

For the foregoing reasons, the Court fildfendants’ Motion foNew Trial (Dkt. #140)

is DENIED.

IT IS SO ORDERED.



SIGNED this 18th day of March, 2014.

AMOS L. MAZZANT
UNITED STATES MAGISTRATE JUDGE




