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United States District Court

EASTERN DISTRICT OF TEXAS
SHERMAN DIVISION

AURELIO DUARTE, WYNJEAN DUARTE, 8§
INDIVIDUALLY AND AS NEXT FRIEND &
OF S.D., A MINOR, AND BRANDI DUARTE 8§
8§
2 § CASE NO. 4:12-CV-169
8§ (Judge Mazzant/Judge Nowak)
THE CITY OF LEWISMLLE, TEXAS §

MEMORANDUM ADOPTING REPORT AND
RECOMMENDATION OF THE UNITED STATESMAGISTRATE JUDGE

Came on for consideration the report and recommendation of the United States
Magistrate Judge in thiaction, this matter having been hefere referred tahe Magistrate
Judge pursuant to 28 U.S.C. § 636. On Au@ast2015, the report of the Magistrate Judge was
entered containing proposed findings of faad amcommendations th&tefendant’'s Motion for
Summary Judgment (Dkts. #70-75) be granted, and Plaintiffs’ claims be dismissed with
prejudice. Having receiveddhreport and recommendation oétMagistrate Judge (Dkt. #91),
having considered Plaintiff's timelled objedions (Dkt. #94), and having conducted a de novo
review, the Court is of the opom that the findings and conclusions of the Magistrate Judge are
correct and hereby adopts the Magistrate Jgdgeport (Dkt. #91) as the findings and
conclusions of the Court.

BACKGROUND

The facts in this case originate from a chilek offender residency restriction ordinance
(the “Ordinance”), enacted by Defendant City oi®ville, Texas (the “City), its application to
Plaintiff Aurelio Duarte (“A. Duarte”) and, by extasion, its effects on A. Duarte’s wife,
Wynjean Duarte (“W. Duarte”), ahchildren (“S.D.” and “B.D.”). The facts are set out in detail

by the Magistrate Ju@g and need not lhbepeated hereirs¢e Dkt. #91). In summary, A. Duarte
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is a convicted child sex offender and is requirecetpister with the Texas Department of Public
Safety’s Sex Offender Databa@be “Database”) bmuse of his convimn involving a minor;
thus, Plaintiff is prohibited by &hCity’s Ordinance from residg in the City*within 1,500 feet
of any premises where children commonly gathsufjject to a number of affirmative defenses
(Dkt. #70, Exs. 1, 3; Dkt. #1 at 3A). Plaintiffs’ Complaint is comprised of two sets of claims:
(1) claims asserted by Plaintiff A. Duarte hinfisahd (2) claims asserted by W. Duarte, S.D.,
and B.D. (the “Duarte Family”) (Dkt. #1 at 7, 9, 10Plaintiffs assert that the imposition of a
child predator buffer zone, orrastriction on where persons requirt® register on the Database
because of convictions regarding a minor, nfigg in relation to “premises where children
commonly gather,” is a violation of the righaforded them by and/or through the United States
Constitution. Id.

The procedural posture of this case is lengthy, and is fully rdmytélte Magistrate Judge
(Dkt. #91 at 9-10). The Court will describe onhose procedural events related to the instant
motion and occurring since the Nlatrate Judge’s report andcommendation was entered. On
June 5, 2015, the City filed its Motion for Suramy Judgment and Brief in Support (Dkt. #70-
75) seeking summary judgment ah claims. On July 7, 2015, &htiffs filed their response
(Dkt. #84), and on July 17, 2015¢tiCity filed its reply (Dkt#89). On August 21, 2015, after a
thorough analysis of Plaintiffs’ claims andetiparties’ summary jusigent arguments, the
Magistrate Judge entered a report and recentation finding Plaintiffs’ claims should be
dismissed with prejudice in their entirety KD #91). Specifically, the Magistrate Judge
recommended Plaintiff A. Duarte’s claims foroldtions of (1) the Ex Post Facto Clause of
Article 1, Section 10 of the United States Qdnson; (2) the Double Jeopardy Clause of the

Fifth Amendment; (3) the Equal Protection Clause of the Fourteenth Amendment; (4) his civil



rights under 42 U.S.C. § 1983; and (5) the Due&ss Clause of the Fourteenth Amendment be
dismissed with prejudice.ld. The Magistrate Judge further recommended that the Duarte
Family’s procedural due process claim be dismis@édprejudice, and that all Plaintiffs’ claims

for declaratory and injunctive relibke dismissed with prejudiced.

On September 4, 2015, Plaintiffs timely @éleheir Written Objections to Magistrate’s
Findings, Conclusions, Report and Recomnagiod on Defendant’s Motion for Summary
Judgment (Dkt. #94). Plaintiffs make eassally two objectionsto the report and
recommendation of the Magistrate Judge: Al)Duarte objects to the Magistrate Judge’s
finding that the Ordinance does m=prive him of equal protection wnolation ofthe Fourteenth
Amendment; and (2) all Plaintiflsrgue that they have been deed of procedural due process
under the Fourteenth Amendment by applicatiod anforcement of the Ordinance, and that
they hold a “liberty interest” in residing togetheith immediate family within the areas of the
City that are prohibited by the Ordinance (D&®1 at 34; Dkt. #94 at 3). Notably, Plaintiff
specifically states in his objeotis, “A. Duarte confines his obf#ans, in this response to the
Magistrate’s report, to the claims stated abadenial of proceduraDue Process and Equal
Protection, and hereby abandonisagther claims” (Dkt. #94 at 3) Accordingly, the report and
recommendation of the Magistrate Judge is lineradopted regarding A. Duarte’s claims for
violations of the Ex Postdeto Clause, the Double Jeopardy Clause, and his civil rights under
42 U.S.C. 8§ 1983, and the Court finds these clahwuld be dismissed with prejudice. The
Court will now consider Plaintiffs’ objections réda to the equal protection and procedural due

process claims in turn.



Equal Protection

A. Duarte asserts that the Ordinance deprivies of his constitutnal right to Equal
Protection of Law in violation of the FourtdenAmendment to the United States Constitution
(Dkt. #1 at 12; Dkt. #91 at 29)A. Duarte asserts that the Ordinance places persons into two
classes, both of which involve persons who aggiired to register as child sex offenders under
Texas law (Dkt. #84 at 16; Dkt.9% at 30). The first class ohdividuals (which includes
A. Duarte) is comprised of child sex offendevreo are not on community supervision and are
subject to the residency restrictions in the Ordinance. The second class encompasses sex
offenders who at the time the Ordinance wiaetd effect were on community supervision and
were judicially relieved from compliancevith the one-thousand (1,000) foot residency
restriction otherwise required as a conditiontleéir supervision undeBection 13B of Article
42.12 of the Texas Code of Criminal Proceduvbkich will be discussed in greater detaiira).

Id. Individuals in the second cksre not required to complyitiv the residency restrictions
under one of the six (6) affirmative defensesilatée in the OrdinancéDkt. #70, Ex. 1 at 4-5;

Dkt. #91 at 30). A. Duarte argues that the injpas of the residency restriction on him, but not

the second class of sex offenders, deprives him of equal protection (Dkt. #84 at 16; Dkt. #91 at
30).

The Magistrate Judge first analyzed whetter Ordinance involvea suspect class or a
fundamental right in order to determine which judicial sosutiest is appropria to use, and
found that sex offenders and/or persons inaude the Texas sex offendeegistry are not a
suspect class (Dkt. #91 at 30-31 (citiBiguffer v. Gearhart, 741 F.3d 574, 587 (5th Cir. 2014))).
The Magistrate Judge furthesund that, although A. Duarte arguthat he has a fundamental

right to live where he wishes and that thedi@ance constitutes a direct regulation on family



affairs and/or his right to associate, no fuméatal right is implicated by the Ordinanckl. at
31-34. Accordingly, the Magistrate Judge applidne rational basis test stating that “the
Ordinance will be upheld as loras it is rationally related ta legitimate government purpose.”
(Dkt. #91 at 34 (citingHines v. Alldredge, 783 F.3d 197, 202-03 (5t@ir. 2015)). The
Magistrate Judge found that thereaigonceivable set of facts that provides a rational basis for
the imposition of the Ordinance, and recommenithedl A. Duarte’s equal protection claim be
dismissed.ld.

A. The Magistrate Judge ProperlApplied the Rational Basis Test

A. Duarte does not object to the Magistratelge’s finding that the Ordinance should be
analyzed using the “more deferential” rationasibdest (Dk. #94 at 13)Accordingly, the Court
focuses on A. Duarte’s argument that the Magistdadge failed to properly analyze - under the
test set forth irCleburne v. Cleburne Living Center, Inc., 473 U.S. 432, 441 (1985) - whether
“A. Duarte (Class [1]) has a ‘distinguishing caeteristic,” in relation to those exempted by the
[Ordinance] (Class [2]), that is ‘relevant ta@nests the State has the authority to implement™
(Dkt. #94 at 13). A. Duarte also contends that the City must demonstrate that the different and
greater burden imposed on A. &ite by application of the Omtnce (in relation to the second
class of individuals who are not so burdenedjstitutes a “rational means to serve a legitimate
end.” Id. A. Duarte argues that the Magistrate Jigld@ilure to apply tese tests constitutes

error.

1 In Cleburne, the United States Supreme Court consideredhehetn ordinance, which required a home for the
intellectually disabled to acquire a special use permit prior to leasing a building for the operation of the facility,
violated the Equal Protection Clause. 473 U.S. at 435-6. The lower court, the Fifth Circuit, previously found that
intellectual disability was a quasi-suspect classification and that it should assess the validity of the ordinance using
intermediate-level scrutiny.ld. at 436. However, the Supreme Cowtirfd that classification as intellectually
disabled did not merit heightened scrutiny, and applied the rational basis test to detieatnine ordinance, “rest[s]

on an irrational prejudice against the [intellectually disabled],” and violated the Equal Proteatise.Gl. at 449-

50.



As an initial matter, the “test” advocated by A. Duarte is not the test described by the
Supreme Court il€leburne, and the quotes and citations fr@leburne are somewhat taken out
of context? The Supreme Court held @ieburne that the Equal Protection Clause mandates “all
persons similarly situated should be treated aligad that “[tlhe general kel is that legislation
is presumed to be valid and will be sustained if the classification drawn by the statute is
rationally related to a legitimate state interest” at 439-40. The Supreme Court explained that
the general rule gives way whenstatute classifies individualsy race, alienage, or national
origin (which are then subjedeto strict scrutiny), or genddwhich are then subjected to
heightened scrutiny)ld. at 440. Finding none of thostassifications present @leburne, the
Supreme Court considered whether the ordirawas “rationally related to a legitimate
governmental purpose.id. at 446. The Supreme Court statiedt the state “may not rely on a
classification whose relationship to an asserted igoso attenuated as to render the distinction
arbitrary or irrational,” and emphasized “some obgets — such as ‘a bare... desire to harm a
politically unpopular goup,” are not legitimate state interestdd. at 446-47 (internal citations
and quotations omitted).

This is the proper test; the Magistratedde undertook such an analysis here. The
Magistrate Judge first determined whether amdamental rights or suspeaxassifications were

implicated by the Ordinance. Finding noneg tMagistrate Judgessessed whether the

> A. Duarte’s proposed “test” comes from a portion Gi&burne in which the Supreme Court discussed the
application of heightened review to differenttadatment based on age and cited its decisioMassachusetts
Board of Retirement v. Murgia, 427 U.S. 307, 313 (1976), explaining:

The lesson oMurgia is that where individuals in the group affected by a law have distinguishing

characteristics relevant to interests the State l@maduthority to implement, the courts have been

very reluctant... to closely scrutinize legislatiieoices as to whether, how, and to what extent

those interests should be pursued. In such cases, the Equal Protection Clause requires a rational

means to serve a legitimate end.
Cleburne, 473 U.S. at 441-42. Here, the individuals affected by the Ordinance have the “disthtguishi
characteristic” of being convicted childxseffenders, and there is no needdentify a second characteristic that
distinguishes A. Duarte in relation to other child seferfiers. Accordingly, the legal “test” advocated by A.
Duarte does not apply to his equal protection claim.



Ordinance was “rationally related @adegitimate government purposé&e¢ Dkt. #91 at 34). “As
long as there is eonceivable rational basis for the official aom, it is immaterial that it was not
the or a primary factor in reaching a decision tat it was not actdlg relied upon by the
decision makers or that some other nonsuspeatianal factors may have been considered.”
Reid v. Rolling Fork PUD, 854 F.2d 751, 754 (5th Cir. 1988)n{ghasis in original). The
Magistrate Judge concluded that Duarte failed to demonstethat there is no conceivable
basis for the official action taken by the Qraince, and further found that the Ordinance
rationally advanced the government’s interegpriotecting children from the risk of recidivism
among child sex offenders (Dkt. #91 at 24-25, 3Zhis Court agrees. Federal courts have
consistently found that legislaturbave a clear, compelling intstein protecting children from
recidivist sex offenders, anddte is a rational connection be&®n prohibiting convicted child
sex offenders from living within 1,500 feet pfaces where children commonly gather and the
nonpunitive goal of protecting childrérom recidivist sex offenders.Further, “w]here there is
such a rational connection to a non-punitive purpibsge,not for the courts to second-guess the
state legislature’s policy decision as to whimeasures best effectuate that purpodede v.
Bredesen, 507 F.3d 998, 1006 (6th Cir. 2007). The Gdunds the Magistrate Judge applied the
proper test in considering A. Rrte’s equal protection claim.

B. The Ordinance ltself Does Not Classify Child Sex Offenders

A. Duarte’s argument that the Ordinanéarther divides sex offenders into two

classifications is false. The Ordinance reegiall convicted child sex offenders who must

3See, eg., Graham v. Henry, No. 06CV381, 2006 WL 2645130, at *9 (N.D. Okla. Sept. 14, 2006) (where the court
denied plaintiff's request to enjoin enforcement of austéathat prohibited sex offenders from living within 2,000
feet of a school premises, quoting the Oklahoma legiglahat “sex offenders who commit other predatory acts
against children and persons who prey on others as a oésnéintal illness pose a high risk of re-offending after
release from custody.”Bmith v. Doe, 538 U.S. 84, 90 (2003Roe v. Bredesen, 507 F.3d 998, 1006 (6th Cir. 2007)
(finding a rational relation due to “the unusually high risk of recidivism” among child sex offenders).



register on the Database to comply with théQ,Eesidency restriction; however, the Ordinance
offers an affirmative defense for those child sex offenders who are currently on community
supervision and the imposition of the required 1,fa@ restriction from places where children
commonly gather has either been el or waived by the state courBee Tex. CODE OF
CrRIM. P., Art. 42.12, Sec. 13B. Notably, the waiwdrthis restriction must be raised and
determined before the trial court presiding over the community supertisidn. Thus, the
Ordinance itself does not create a distinction assfication between chikex offenders; rather,
the trial court proceedings and circumstama@sounding a defendant’'s community supervision
control whether a defendant is eligible for thedi@ance’s affirmative defese. In light of the
aforementioned, A. Duarte’s objection to the leg@asoning and conclusions of the Magistrate
Judge related to his equabgpection claim is overruled.

C. The Magistrate Judge CorrdgtFound No Disparate Treatment

In addition, A. Duarte objestthat the Magistrate Judgenctuded there is no disparate
treatment regarding the appliaatiof the Ordinance because the affirmative defense available to
the first class of registrants does not depend‘individualized findhgs of dangerousness.”
(Dkt. #94 at 14). A. Duarte states that theilabdity of the affirmdive defense “clear[ly]”
depends on judicial findgs that a “child safety zone” is hthecessary to protect the public,
given the nature and circumstancdéghe offense” (Dkt. #94 at 14)As previously enumerated
(see n.4), there are a variety of scenarios inichhthe 1,000 foot “childsafety zone” can be

waived or modified by a state court, and only one of those involves a court making a

* The reduction or waiver of the 1,000 foot restriction may be raised in various ways, for example: (&)isujotg
required to impose this condition if the defendant is a student at a primary or secondary school or if a defendant is
required to reside at a particular residence or fa@bty condition of community supervision; (2) a defendant may
request that the child safety zone be modified becawseates an undue hardship for the defendant, or is broader
than necessary to protect the public, given the nanck circumstances of thefefise; and (3) a community
supervision officer may permit a defendant to enter on an event-by-event basis into the child safety zone in certain
circumstancesSee Tex. CODE OFCRIM. P., Art. 42.12, Sec. 13B.

8



determination that the “child safety zone” n®t necessary to protect the public under the
particular circumstances of the offense. Ritis objection to the corlasion of the Magistrate
Judge that the Ordinance’s affirmative detenglo not require “individualized findings of
dangerousness” is overruled.

D. The Magistrate Judge Did Not Rely on A. Duarte’s “Moderate” Risk Level

A. Duarte further objects that the Magate Judge erroneously relied on the Texas
Department of Criminal Justice’s assignmentaofmoderate” risk level to A. Duarte when
recommending that A. Duarte’s w protection claim be dismisséDkt. #94 at 14). Contrary
to A. Duarte’s assertion, the Matjiate Judge did not rely on Buarte’s risk lgel in its equal
protection analysis, and Plaifis objection is overruled.

Il. Procedural Due Process (A. Duarte)

As set forth in his summary judgment respobsef, A. Duarte’s procedural due process
argument is that the Due Process Clause esititim to notice and a hearing prior to the
imposition of the Ordinance because he has Wedy discharged from his sentence for
conviction of a sex offense, he is neither @mmunity supervision or parole, and he was
deprived of the right to show that he, asiadividual, is not dangeus to the community
(Dkt. #84 at 26-27; Dkt. #91 at 36As noted by the Magistrateidge, A. Duarte asserted only a
procedural due process claim (expressly disclaiming a substantive claim), and postured that such
claim could be resolved by determining whetherhas a fundamentalght to live where he
wishes to live (Dkt. #91 at 36).

The Magistrate Judge found that “to the extdrat A. Duarte’s argument is that the
application of the Ordinance torhideprives him of a fundamentaght — the right to live where

he wishes to live — without nioe and a hearing, this argumdatls” (Dkt. #91 at 37). The



Magistrate Judge found that théseno such fundamental right,cthe Court agreg®kt. #91 at
31-32). The Magistratdudge explained:

[O]ver thirty years ago, thEighth Circuit s “we cannot agre#hat the right to
choose one’s place of residence is necédgsa fundamental right. Cases too
numerous to mention have upheldtretions on this interestProstrollo v. Univ.

of SD., 507 F.2d 775, 781 (8th Cir. 1974) (citations omitted). There is no basis to
conclude that this law has changed in the intervening yeédider, 405 F.3d at
713-14. Indeed, in recent years, coun@ve repeatedly rejected Plaintiffs’
contention that there is a fundamental, ¢dumsonal right to “reside in a certain
place, i.e., with family members,” saying “courts have determined there is no
fundamental right to livevhere one pleasesGraham, 2006 WL 2645130, at *7.

By way of example, ifPeople v. Leroy, an lllinois appellate court determined that

a probationer had no fundamental consbnal right to live with his mother
when she lived within 500 feet of a restricted area. 828 N.E.2d 769, 776 (lll. App.
Ct. — 2005). InSpangler v. Callins, a federal court in Ohio determined that a
residency restriction ofL,000 feet did not implicata fundamental right and
therefore the statute wastitled to rational basireview. No. 2:11-cv-00605,
2012 WL 1340366, at *5 (S.D. Ohio Apr. 16, 2012). FurtherMiter, the
Eighth Circuit considered and specificaligjected the argument that A. Duarte
makes in this case that tBenstitution establishes a fundantal right to reside at

a location of your choosing. 405 F.3d7d4t4. As a result the court found that
strict scrutiny should not apply, and thée residency statute would only be a
violation if it was not rationally relateto a legitimate government purposkl.
Likewise, this Court conabes that the right to rel® in a location of one’s
choosing is not a fundamental right.

Id. at 32. The Magistrate Judgentinued to find that the Omtnce applies to all child sex
offenders required to register dne Database, and that thifirmative defenses do not allow
individualized findingsof dangerousnessld. at 38. The Magistrate Judge concluded, finding
that A. Duarte was not entitled to notice and a hearing to prove a fact that is not relevant to the
Ordinance — specifically, that ienot a danger to the communithd.

A. Inapplicability of theM athews Test

In his objections, A. Duarte modifies hientention and now arguéisat the Magistrate
Judge must apply a threaetor test set forth iMathews v. Eldridge, 424 U.S. 319 (1976), to

determine “what process he is due;” not whether he has a fundamental right that was implicated

10



by the Ordinance (Dkt. #94 at 4). The test thast be applied (according to A. Duarte) requires
the Court to identify:

(1) the private interest that witle effected by the official action;

(2) the risk of an erroneowteprivation of such intest through the procedures
used, and the probable value, if any, of additional or substitute procedural
safeguards; and

(3) the government’s interest, includitige function involved and the fiscal and
administrative burdens, that the additional or substitute procedural requirement
would entail.

(Dkt. #94 at 5 (citingViathews, 424 U.S. at 335)).

After a review of the case law cited by tRarties, and also thecent Supreme Court
decisionKerryv. Din, -- U.S. --, 135 S. Ct. 2128 (2015), the Qdinds that the three-factor test
cited by A. Duarte is inapplicable to the presemsecand need not be corsidd by this Court in
its ruling. The Due Process Clause “providest tfinJo person shall be... deprived of life,
liberty, or property, withoutdue process of law.”ld. at 2132. “Although the amount and
guality of process that [thBupreme Court’s] precedents hawxognized as ‘due’ under the
Clause has changed considerablgsithe founding, [] it remains the case thaprocess is due
if one is not deprived oflife, liberty, or property.” Id. (internal citations omitted) (emphasis in
original). Thus, the first quest that the Court must ask is @ther the Ordinance deprives A.
Duarte of any of these interesisl.

There can be no legitimate argument (and g been made) that Duarte has been
deprived of a life or property interest as thagéts are described bothshorically and in case
law precedentld. at 2133. And it is precisely this fabtat makes the Supreme Court’s decision

and its three-factor test Mathews, which is relied on heavily by Auarte, inapplicable to the

11



present decision before the@t. 424 U.S. at 333-34.However, it is heavily disputed whether
A. Duarte has been deprivefla “liberty interest.”

The Magistrate Judge determined that A. Deikias not been deprived of a fundamental
right or liberty interest, including an interestresiding wherever he wishes (Dkt. #91 at 31-32).
A. Duarte now asserts (and claims he has alvaagsrted) the infringement of a much narrower
and more specific “liberty interesti.e., the “right, fundamentabr otherwise, tareside as a
family in areas of the City of Lewisville that are protected under the [Ordinanick]dt 7.

The Magistrate Judge found thagither A. Duarte (nor angther Plaintiff) has such a
liberty interest $ee Dkt. #91 at 32 andupra at p. 10). The Magistta Judge’s conclusion is
well supported as courts have repeatedly rejePtadtiffs’ contention thathere is a right to
choose one’s place of residence, a right to reside in a certain @tatter a right to reside with
family membersld. This conclusion is fiiher buttressed by the Sepne Court’s recent holding
in Din. 135 S. Ct. at 2133-34. @&tein, the Supreme Court waked to consider whether the
denial of Din’s husband’s visa application without notice arbaring was a violation of due
process.ld. The Supreme Court found that “[b]ecaes¢éending constitutional protection to an
asserted right or liberty interest... place[s¢ thnatter outside the arena of public debate and
legislative action, and because the guideposteekponsible decisionmaking in this unchartered
area are scarce and open-ended, [lberine of judicial self-restraimequires us to exercise the

utmost care whenever we are askediteak new ground in this field.ld. at 2134 (internal

® In Mathews, the Supreme Court addressed wiketthe Due Process Clause reqgtinerior to the termination of

Social Security disability benefit payments, that the recifdenafforded an opportunity for an evidentiary hearing.

Id. at 323. The Supreme Court opened its discussion by noting it was undispdegtians that “the interest of an
individual in continued receipt of thesenefits is a statutorily created ‘prope interest protected by the Fifth
Amendment.” Id. at 333. The Supreme Court went on to stedt ith precedent “consistently has held that some
form of hearing is required before an individual is finally deprived of a property interabst(titations omitted).

Thus, the only remaining question for the Supreme Court was “what process is due” prior to the deprivation of th
property interestld. The Supreme Court went on to apply the abovementioned three-factor test before concluding
that an evidentiary hearing was not required, and tieiréstrative procedures in question comported with the
requirements of due procedsl. at 349.

12



guotations and citations omitted). “Beforenterring constitutional status upon a previously
unrecognized ‘liberty,” for which A. Duarte hamt asked, argued, and/or offered case law in
support, the Supreme Court requires “a careful rqegm of the assertetuindamental liberty
interest, as well as a demonsiatihat the interest is objectivelyeeply rooted in this Nation’s
history and tradition, and implicit ithe concept of ordered liberty, such that neither liberty nor
justice would exist if [it was] sacrificed.” Id. (internal quotations and citations omitted).
A. Duarte offers no evidence or analysis thatasiserted “liberty interest” - residing as a family
in the City in areas in which he is prohibited from living by the Ordinance - is a liberty interest
that is “objectively, deeply rootédn our history or so impliciin our concept of liberty, “such
that neither liberty nor justice would exist if [it was] sacrificedld. The Ordinance may,
indeed, deprive A. Duarte of “something ‘importaii,t if that is the criteria for... [] procedural
due process, we are in for quite a rideéd. at 2138. Such a liberty interest does not exist, and
Plaintiff’s objection on this ground is overrul@d.

B. The Magistrate Judge Did Not Consdthe Number of Available Properties

A. Duarte also objects to the Magistratedge’s reliance on é¢hnumber of available
residential properties Plaintifisould have leased or purchasmatside the Ordinance’s buffer
zone (Dkt. #94 at 6). A. Duarteontends that the Magistraflidge ignored the real legal
guestion which is whether A. Duarte holds a “liberty interest” to reside as a family in the areas of

the City that are protectedd. The Court has already answetbdt question in the negative.

® Accordingly, even if the Court wette apply the three-factor test frolfiathews, Plaintiff's argument would still

fail. 424 U.S. at 333-34.Factor one requires the Court to ascertain the nature of the private interest that will be
affected by the action, which the Court has alreadyriahded is not a liberty interest afforded constitutional
protection. Id. Factor two requires to Court to consider the risk of an erroneous deprivation of the interest through
the procedures usedd. The Court finds that the risk is low, considgrthat there is no liberty interest at stake of
which Plaintiff could be deprived. a€tor three requires the Court to look at the government's interest that
additional safeguards or procedural requirements would enthil. The Court has no information regarding this
factor to look at, but, in any event, tHactor is irrelevant given the lack afprotected liberty interest. Plaintiff's
objection is overruled.

13



Moreover, the Magistrate Judge did not consider these available properties in finding that
A. Duarte was not entitled to due proces= Dkt. #91 at 36-38). Plaintiff's objection to the
Magistrate Judge’s consideat of the number of avaitde properties is overruled.

C. The Magistrate Judge Applied the Correct Law

A. Duarte also objects to the Magistratelde’s reliance on “decisional law that involves
the scope of liberty enjoyed by confinedispners, parolees and persons on community
supervision” (Dkt. #94 at 7). Plaintiff contendlsat he has fully discharged his criminal
sentence, is no longer confined or on community isiggen, and is entitled to the full scope of
liberty enjoyed by others similarly situatedd. This statement is not entirely accurate, as
A. Duarte is still a convicted felon, and, as nabvgdhe Magistrate Judge, “convicted felons are
properly subjected to many rastions on their constitutnal rights which would be
objectionable if imposed on non-felohgDkt. #91 at 38 n.25 (citindgones v. Helms, 452 U.S.

412, 420-22 (1981)Poe v. Petro, No. 1:05-cv-125, 2005 WL 1038846, at *1 (S.D. Ohio
Oct. 24, 2006)). However, the Court has determined A. Duarte’s asserted liberty interest is not
one that is entitled to constitutial protection for A. Duarte anyone similarly situated.

A. Duarte further asserts that the Magist Judge ignored the difference between sex
offender “registration” statuteand sex offender “residency”astites, and thus, ignored the
greater intrusion that the residyy restriction imposes on A. Duarte (Dkt. #94 at 7). This is
incorrect’ Moreover, this distinction between typesstdtutes is not relevant to the Magistrate

Judge’s determination of whether A. Duarte ifiteydl to procedural due process, but rather, on

" The Magistrate Judge specifically stated, “[t]his [asisly applies regardless of whether the statutory scheme
involves a sex offender registratioratstte or a sex offendersidency restricin ordinance” (Dkt. #91 at 38).
Moreover, throughout the Magistrate Judge’s report and recommendation, the Magistrate Judge riegecadet
case relied upon involved a sex offender registration and/or residency statute.
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whether A. Duarte has established a liberty interesiting constitutiongprotection. Plaintiff's
objection that the Magistrateudge ignored the distinction beten statutes or relied on
inapplicable law is overruled.

D. The Magistrate Judge Correctly Found thi oore Does Not Apply

A. Duarte also objects to thiglagistrate Judge’s finding thd#loore v. City of East
Cleveland, 431 U.S. 494 (1977), another case heavilyedebn by Plaintiff, ignapposite to the
present case (Dkt. #94 at8). A. Duarte citedloore for the proposition tht the Ordinance is
unconstitutional because it “not only ‘regulates,” batually forbids Plaintiff A. Duarte from
residing, either alone or with the FéynPlaintiffs, ‘in a certain location.”ld. However, the
Court agrees with the Magistrate Judge thlabre is distinguishable from the present case.
First, the liberty interests assertbdre versus those assertedMoore are vastly different.
In Moore, the ordinance in question “sels certain categories ofagves who may live together
and declares that others may .nofand] makes a crime of a grdmother’s choice to live with
her grandson.” 431 U.S. at 49%here, the Supreme Court asedrthat “freedom of personal
choice in matters of marriage and family lifeoise of the liberties protected by the Due Process
Clause,” and that a number of cases “have ctamglg acknowledged a “prate realm of family
life which the state cannot enter.1d. A. Duarte’s asserted liberty interest here does not
implicate the private realm of family life, or “slice[] deeply into the family itselfd. at 498.
Moreover,Moore considered substantive due processteiad of procedural, which A. Duarte
explicitly denies hes asserting here.ld. at 503. AccordinglyMoore does not apply, and

Plaintiff's objection is overruled.
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E. The Magistrate Judge Did Not Rely on A. Duarte’s “Moderate” Risk Level

A. Duarte again objects thatelMagistrate Judge erroneousjied on the assignment of
a “moderate” risk level to A. Duarte when finditigat A. Duarte’s procedural due process claim
be dismissed (Dkt. #94 at 9). Contrary toBuarte’s assertion, the Magistrate Judge did not
rely on A. Duarte’s risk level in making itgrocedural due procedinding, and Plaintiff's
objection is overruled.

[I. Procedural Due Process (Duarte Family)

The Duarte Family contends that they hold a constitutionally protected liberty interest in
residing together as a family with A. Duarte witlthe areas in which A. Duarte is prohibited by
the Ordinance from residing, i.e., within theffeu zone (Dkt. #94 at 3). The Duarte Family
further argues that before they can be deprived of this constitutionally protected liberty interest,
they must be afforded procedural due procdss. The Magistrate Judge fully addressed the
Duarte Family’s claims, finding that the Duarte Family failed to identify what procedure was
due, lacking, and/or inadequate (Dkt. #91 at 38-4Q)is important to note that the Duarte
Family members are not convicted child sdfemders, are not requuleto register on the
Database, and are not prohibifesm doing anything by the Ordinan&dd.

The Magistrate Judge furthéaund that the Duarte Famiyoes not have a fundamental
right and/or liberty interest in residing wheeevthey want, including within the buffer zone
(Dkt. #91 at 39). As discussadpra, the Magistrate Judge’s findj is bolstered by the recent
Supreme Court decision iDin, in which the Supreme Court stated “[tlhere is a simple

distinction between government actithat directly affects a citizen’s legal rights, or imposes a

® The Magistrate Judge also found, and the Duarte Familynimieobject, that there is ewidence that S.D. or B.D.
were deprived of “parental consortium” or a “custodial, caring, and nurturing relationskiipAwbDuarte (Dkt. #91

at 39). The Magistrate Judge found that the Duartesridesthemselves as veryoske, and state that their
relationship has not been affected by this lawsuit oQitBnance (Dkt. #70, Ex. 13 (2015 deposition) at 28:11-25,
28:16-17; Ex. 6 (2015 deposition) at 7:21-23, 8:3-17; Ex. 14 at 10:9-18, 14:2-115 Bx9:19-22, 10:1-14).
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direct restraint on his liberty, and action thatdisected against a third party and affects the
citizen only indiredy or incidentally.” 135S. Ct. at 2138. The $reme Court further found
that there is no such constitutad right to live in the Uied States with a spousé&d. Again, the
first question that the Court must answer is Wwhethe Ordinance deprives the Duarte Family of
“life, liberty, or property,” and, after considering the arguments of the Duarte Family, that
answer is “no.’1d. at 3132. The Ordinance does not affect the Duarte Family’s legal rights, and
does not impose a restraint on their liberti@he Ordinance affects éhDuarte Family only
incidentally. Accordingly, the Duarte Family’s objection to the Magistrate Judge’s finding
regarding procedural @uprocess is overruled.
IV.  Conclusion

Having considereceach of Plaintiffs’ timel filed objections (Dkt. #94), and having
conducted a de novo review, the Court is of thaiopi that the findings and conclusions of the
Magistrate Judge are correct and adopts the $ttage Judge’s report (Dkt. #91) as the findings
and conclusions of the Court.

Accordingly, it iSORDERED that Defendant’s Motion fd8ummary Judgment and Brief
in Support (Dkt. #70) iSSRANTED. Plaintiff A. Duarte’s claimdor violations of (1) the Ex
Post Facto Clause of Article 1, Section 10the United States Constitution; (2) the Double
Jeopardy Clause of the Fifth Amendment; (3 tbqual Protection Clausaf the Fourteenth
Amendment; (4) his civil rights under 42 U.S.C. § 1983; and (5) the Due Process Clause of the
Fourteenth Amendment are dismissed with ymiigie. The Duarte Family’s procedural due
process claim and all Plaintiffs’ claims fateclaratory judgment aninjunctive relief are

likewise dismissed with prejudice.
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All relief not previously granted iIBENIED, including specifically Defendant’s Motion
to Exclude Plaintiffs’ Designated Expéhillip David Taylor (Dkt. #90).

IT 1SSO ORDERED.
SIGNED this 28th day of September, 2015.

AMOS L. MAZZANT
UNITED STATES DISTRICT JUDGE
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