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EASTERN DISTRICT OF TEXAS
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Bullock, Individually 8
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V. § Judge Mazzant

§
OCWEN LOAN SERVICING, LLC and 8

OCWEN FINANCIAL CORPORATION §

UNITED STATES OF AMERICA 8§
Ex rel.,Michael J. Fisher, and Michael Fisher §
Individually, and Bria Bullock, and Brian 8§
Bullock, Individually 8
§ CIVIL ACTION NO 4:12-CV-461
V. 8 Judge Mazzant
8§

HOMEWARD RESIDENTIAL, INC. f/k/a 8§
AMERICAN HOME MORTGAGE 8§
SERVICING, INC. and OCWEN 8§
FINANCIAL CORPORATION 8§

MEMORANDUM OPINION AND ORDER

Pending before the Court is Relators MichadeFisher and Brian Bullock’s Motion for
Summary Judgmeran Affirmative Defenses (Dkt. #224 4:12-cv-461 Dkt. #291in 4:12-cv-
543). After reviewing the relevargleadings, the Court finds théte motion shdd be granted
in part and denied in part.

BACKGROUND
The Homeward Action (the 4:12-cv-461 Action)

On July 25, 2012, Relator Michael J. FisheFigher” or “Relator”)filed his original

complaint under seal (Dkt. #ih 4:12-cv-46). In his original complaint, Fisher alleged that

Homeward Residential, Inc. (*Homeward”) dwdt provide disclosuregquired by the Truth in
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Lending Act (“TILA”) and Regulation Z with angf its Home Affordable Modification Program
(“HAMP”) or non-HAMP modifications (Dkt. #1in 4:12-cv-46).

On June 4, 2014, the Court ordered tha& tomplaint be unsealed and served upon
Defendant, after the United Stawdsclined to itervene (Dkt. #27n 4:12-cv-46). On October
16, 2014, Relators fileQui TamRelators’ First Amended Complaint (Dkt. #804:12-cv-46).

The First Amended Complaint incorporated nallegations including: (1) Federal Housing
Administration (“FHA”) violations (2) Dodd-Frank Act violations(3) Real Esti® Settlement
Procedures Act (“RESPA”) violeons, and (4) Texas, New Yigrand Massachusetts state law
violations (Dkt. #39n 4:12-cv-46). It also added a new relator, Brian Bullock (“Bullock” or
“Relator”) (Dkt. #39in 4:12-cv-46).

On March 3, 2015, Relators filed their second amended complaint (Dkti2a12-cv-
461). The second amended complaint addetkw defendant, Ocwen Financial Corporation
(“OFC”) (Dkt. #101in 4:12-cv-46). On August 3, 2015, Homeward filed its Answer to the
Second Amended Complaint (Dkt. #1858 4:12-cv-46). Homeward pleaded the following
affirmative defenses: (1) failute state a claim upon which religfay be granted?) failure to
plead fraud with particularity; j3ack of standing; (4) lack afubject matter jurisdiction under
the FCA'’s public disclosure bg5) dismissal of all or some &elator’s claims under the FCA'’s
public disclosure bar; (6) all of some of Relators’ claims are barred by the statute of limitations;
(7) all or some of the claims asserted by Relators’ are barredsbjdicataand/or collateral
estoppel; (8) all or some of Relators’ claime aarred by equitable estopp®) all or some of
Relators’ claims are barred by prior settlements@naleases; (10) Relators’ claims are barred
by the doctrine of unclean hand4;l) Relators’ claims for damages are barred by the fact that

the United States has suffered no actual injury; (12) the damages requested are unconstitutional



under the Fifth, Sixth, Eight, and Fourteenth amesnis) (13) Homeward reserves its right to
seek attorneys’ fees and expenses; (14) Rslatdaims fail because the alleged facts were
known to the government; (15) Relators’ claims fail because they cannot show that the
government detrimentally relied on the Certifications; (16) Relators’ claims fail because the
alleged false statements were not matet@althe government's decision to pay HAMP
incentives; (17) Relators’ claims are equitabktopped because the government continued to
pay incentives; and (18) Relators’ claims fon@d@es against Homeward are inequitable unjust,
or improper (Dkt. #158 at pp. 32-36 4:12-cv-46). On December 8, 2015, OFC filed its
answer (Dkt. #215n 4:12-cv-46). OFC included the majority of the same defenses as
Homeward, but included the following additional affirmative defenses: (1) the Court lacks
subject matter jurisdiction because the secondnaied complaint’s “stcessor liability” claim
against OFC fails to state an actual controversy; (2) the second amended complaint does not state
a cause of action against OFC for “successor itgbibecause it fails to state a cause of action
against Homeward; and (3) to the extent that Hoand has asserted anyfelese that results in
the dismissal of any underlying claim, the satteem should be dismissed against OFC (Dkt.
#215 at pp. 39-4ih 4:12-cv-46).1

On December 22, 2015, Relators filedeith Motion for Summary Judgment on
Defendants’ Affirmative Defenses (Dkt. #2BW4:12-cv-46). On January 25, 2016, Defendants
filed their response (Dkt. #248 4:12-cv-46). On February 3, 2016, Réors filed their reply
(Dkt. #275in 4:12-cv-46). On February 12, 2016, Defendafitsd their sur-reply (Dkt. #282

in 4:12-cv-46).

! Upon the Court's review of OFE’Answer to the Second Amended Complaint, the Court found the only
affirmative defense that OFC did not include from Homewaaidsver was that “all or some of Relators’ claims are
barred by prior settlements and/or releases.”



The Ocwen Action (the 4:12-cv-543 Action)

On August 20, 2012, Fisher filed his angl complaint under seal (Dkt. # 4:12-cv-
543. In his original complaint, Fisher claimed that Ocwen Loan Servicing LLC’s (“OLS”)
HAMP modifications violated TILA because OLSddiot provide a TILA notice of rescission in
connection with its lan modifications. $eeDkt. #1in 4:12-cv-543.

On April 7, 2014, United Statddagistrate Judge Don Busitdered that the complaint
be unsealed and served upon Defemdafter the United States dieed to intervene (Dkt. #19
in 4:12-cv-543. On August 1, 2014, Relator filed his amended complaint (Dktif23L2-cv-
543. On August 6, 2014, Relator filed his second amended complaint (Dkin#232-cv-
543.

On November 13, 2014, Relators filed their third amended complaint (Dkin#5%2-
cv-543. The third amended complaint incorporated allegations including: (1) Federal Housing
Administration (“FHA”) violations (2) Dodd-Frank Act violations(3) Real Esti® Settlement
Procedures Act (“RESPA”) violeons, and (4) Texas, New Yigrand Massachusetts state law
violations (Dkt. #59n 4:12-cv-543. It also added Bullocks a new relator (Dkt. #58 4:12-
cv-543.

On April 17, 2015, Relatorled their fourth amended complaint (Dkt. #1i264:12-cv-
543. This complaint added OFC as a dwfent, and alleged that OFC made false
representations to the government, which induced the government to enter th&eaPAt (
#126 in 4:12-cv-543. The fourth amended complaint also claimed that OFC is the parent
company of OLS (Dkt. #128 4:12-cv-543. On August 3, 2015, OLS filed its Answer to the
Fourth Amended Complaint (Dkt. #2204:12-cv-543. OLS pleaded the following affirmative

defenses: (1) failure to state a claim upon whidkefrenay be granted; (2) failure to plead fraud



with particularity; (3) lack of standing; (4)dk of subject matter pisdiction under the FCA’s
public disclosure bar; (5) dismissal of all ssme of Relator’s claims under the FCA’s public
disclosure bar; (6) all of some of Relatorsiiols are barred by the sitgg of limitations; (7) all

or some of the claims assitby Relators’ are barred bgs judicata collateral estoppel, or
equitable estoppel; (8) all or some of Reldtataims are barred by far settlements and/or
releases; (9) Relators’ claims are barred by thadris@ of unclean hands; (10) Relators’ claims
for damages are barred by the fact that theddn8tates has suffered no actual injury; (11) the
damages requested are unconstitutional unither Fifth, Sixth, Eight, and Fourteenth
amendments; (12) Relators’ claims fail becausealleged facts were known to the government;
(13) Relators’ claims fail because they cannaivsithat the government detrimentally relied on
the Certifications; (14) Relators’ claims fdllecause the alleged false statements were not
material to the government’s decision toy pd AMP incentives; (15)Relators’ claims are
equitably estopped because the governmentiraged to pay incentives; and (16) Relators’
claims for damages against OLS are inedpétainjust, or improper (Dkt. #220 at pp. 45i47
4:12-cv-543. On December 11, 2015, OFC filed its answer (Dkt. #88412-cv-543. OFC
included the majority of the same defenses OLS, but included the following additional
affirmative defenses: (1) OFC reges its right to seek its attays’ fees and expenses; (2) the
Court lacks subject matter jurisdiction because the fourth amended complaint's “successor
liability” claim against OFC fails to state aactual controversy(3) the second amended
complaint does not state a cause of action ag@Ré&t for “successor liabilitybecause it fails to
state a cause of action against OLS; and (4)da#tent that OLS has asserted any defense that
results in the dismissal of amypderlying claim, the same claim should be dismissed against OFC

(Dkt. #284 at pp. 49-5 4:12-cv-543.2

2 Upon the Court's review of OF€’Answer to the Fourth Amended Complaint, the Court found the only
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On December 22, 2015, Relators filedeith Motion for Summary Judgment on
Defendants’ Affirmative Defenses (Dkt. #2814:12-cv-543. On January 25, 2016, Defendants
filed their response (Dkt. #3380 4:12-cv-543. On February 3, 2016, Reors filed their reply
(Dkt. #362in 4:12-cv-543. On February 12, 2016, Defendafitsd their sur-reply (Dkt. #374
in 4:12-cv-543.

LEGAL STANDARD

The purpose of summary judgment is to aseland dispose of factually unsupported
claims or defensesSee Celotex Corp. v. Catref77 U.S. 317, 327 (1986). Summary judgment
is proper if the pleadings, thesdovery and disclosure mategabn file, and any affidavits
“[show] that there is no genuinesgiute as to any material factcathat the movant is entitled to
judgment as a matter of law.”EB. R. Civ. P.56(a). A dispute about a material fact is genuine
“if the evidence is such that a reasonable gowuld return a verdict for the nonmoving party.”
Anderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986). Tleal court must resolve all
reasonable doubts in favor of the party oppgpshe motion for summary judgmentCasey
Enters., Inc. v. Am. Hardware Mut. Ins. C&55 F.2d 598, 602 (5th Cir. 1981) (citations
omitted). The substantive law identifies which facts are matekiadlerson477 U.S. at 248.

The party moving for summary judgment hasliheden to show thdhere is no genuine
issue of material fact antthat it is entitled to judgent as a matter of lawld. at 247. If the
movant bears the burden ofopf on a claim or defense on ieh it is moving for summary
judgment, it must come forward with eeitce that establishéseyond peradventurall of the
essential elements of the claim or defensédntenot v. Upjohn Cp780 F.2d 1190, 1194 (5th

Cir. 1986). Where the nonmovant bears the &ardf proof, the movant may discharge its

affirmative defense that OFC did not include from OL&swer was that “all or some of Relators’ claims are
barred by prior settlements and/or releases.”



burden by showing that there @ absence of evidence swmpport the nonmovant’'s case.
Celotex 477 U.S. at 328yers v. Dall. Morning News, Inc209 F.3d 419, 424 (5th Cir. 2000).
Once the movant has carried its burden, mo@emovant must “respond to the motion for
summary judgment by setting forgarticular facts indicating theie a genuine issue for trial.”
Byers 209 F.3d at 424 (citind\nderson 477 U.S. at 248-49). The nonmovant must adduce
affirmative evidence. Anderson 477 U.S. at 257. No “mere denial of material facts
nor...unsworn allegations [nor] arguments and r@isses in briefs or legal memoranda” will
suffice to carry this burdenMoayedi v. Compag Comput. Carp8 F. App’x 335, 338 (5th Cir.
2004). Rather, the Court requires “significarahative evidence” from the nonmovant in order
to dismiss a request for summary judgmeopported appropriately by the movantinited
States v. Lawrence276 F.3d 193, 197 (5th Cir. 2001). The Court must consider all of the
evidence, but must refrain from making any créitjbdeterminations or weighing the evidence.
See Turner v. Baylor Richardson Med. C476 F.3d 337, 343 (5th Cir. 2007).
ANALYSIS

Relators move for summary judgment owvesal of Defendants’ affirmative defenses
(Dkt. #224 at p. 1; Dkt. #291 at p. 1). SpecifigaRelators move for snmary judgment on the
following affirmative defenses: (1) failure to &at claim upon which relief may be granted; (2)
failure to plead fraud with partitarity; (3) lack of standing; {dbarred by the public disclosure
bar; (5) barred by the statute of limitations) f&rred by res judicatzollateral estoppel, and
equitable estoppel; (7) barred by prior settleteeand releases; (8) barred by the doctrine of
unclean hands; (9) barred sinthe Government suffered no wat injury; (10) damages are
barred as they are unconstitutional in viaatof the Fifth, Sixth,Eighth, and Fourteenth

Amendments of the U.S. Constitution; (11) barred because the facts were known by the



Government; (12) barred because the Government did not rely on the false statements; (13)
barred because the false statements were not aldtethe Government’s decision; (14) claims

for damages are inequitable, unjust or improp@d (15) claims against OFC fail to state an
actual controversy (Dkt. #224 at dp2; Dkt. #291 at pp. 1-2).

“An affirmative defense isubject to the same pleading requirements as the complaint.”
United States ex rel. King v. Solvay $304 F.R.D. 507, 509 (S.D. Tex. 2015) (citWwgpodfield
v. Bowman 193 F.3d 354, 362 (5th Cir. 1999)). “Thusjefendant must plead an affirmative
defense with ‘enough specificity or factual partanitly to give the plaitiff fair notice of the
defense that is being advancedId. (internal quotations omitted). “A plaintiff is deemed to
have fair notice when the defense is sufficientlgaded so that the pldiff is not a victim of
unfair surprise.” Id. at 509-10 (citingHome Ins. Co. v. Matthew898 F.2d 305, 309 (5th Cir.
1993)). The pleading standard is not strenuousirasdme cases, “merely pleading the name of
the affirmative defense will suffice.ld. at 510 (citingWoodfield 193 F.3d at 362).

Although some courts rule that a Rule 12{®tion to strike is th proper procedure to
strike an affirmative defense, other courtsligartial summary judgmentas it ‘enable[s] the
district court to enter an orderdicating that the defense is no longer in controversy’ and is not
limited to the pleadings like a motion to strikeld. at 510 (quoting 5C Glrles Alan Wright &
Arthur R. Miller, Federal Practice and Procedurg 1381 (3d ed. 2004); 10B Charles Alan
Wright & Arthur R. Miller, Federal Practice and Procedu&2737 (3d. ed. 2004)).

Failure to State a Claim Upon Which Relief Can Be Granted

Relators request that the Court grant summary judgment as to Defendants’ affirmative

defense that Relators failed to state a claimawrse of action upon which relief may be granted

(Dkt. #224 at pp. 3-4; Dkt. #291 a@ip. 3-4). The Court hasrahdy reviewed and denied



Ocwen’s Motion to Dismiss under Rule 12(B)@&nd OFC’'s Motion to Dismiss under Rule
12(b)(6), and determined that Relators haatest a claim upon which lref may be granted
(Dkt. #181; Dkt. #262). Additiorlly, the Court has already reviewed and denied Homeward’s
Motion to Dismiss Under Rule 12(b)(1) and 12€) and Homeward's Rule 12(b)(6) and Rule
9(b) Motion to Dismiss (Dkt. #117; Dkt. #118; Dk169). Defendants agrehat “[t]his Court
has already rejected [Defendaiptsiotions to dismiss under Ruled(and 12(b)(6), so there is
no reason for summary judgment.” (Dkt. #2d48p. 15 n. 30; Dkt#330 at p. 15 n. 30).
Therefore, the Court finds that Relators’ requeessto Defendants’ affirative defense of failure
to state a claim upon whichlief should be granted.
Failure to Plead Fraud with Particularity

Relators assert that the Court shoulangrsummary judgment as to Defendants’
affirmative defense that Relators failed to pldé@aid with particulari as required by Federal
Rule of Civil Procedure 9(b) as an affirmative defense. (Dkt. #224 at p. 4; Dkt. #291 at p. 4).
The Court has already reviewed and denied/éds Rule 9(b) Motion to Dismiss and OFC’s
Motion to Dismiss Under Rules 8, 9(b), and )2%b (Dkt. #181; Dkt. #262). Additionally, the
Court has already reviewed adénied Homeward’'s Rule 12(6) and Rule 9(b) Motion to
Dismiss (Dkt. #117). Defendantsrag that “[tlhis Court has already rejected [Defendants’]
motions to dismiss under Rule 9@nd 12(b)(6), so #re is no reason faummary judgment.”
(Dkt. #248 at p. 15 n. 30; Dkt. #330 at p. 15 n. 3Uherefore, the Couffinds that Realtors’
request for summary judgment tas Defendants’ affirmative defise for failure to plead fraud
with particularity should be granted.
Lack of Standing

Relators contend that the Court shouldngrsummary judgment as to Defendants’



affirmative defense that Relators lack standingbring some or all of their claims as an
affirmative defense (Dkt. #224 at p; Dkt. #291 at p. 5. Relatoessert that # Court should
grant summary judgment against Defendants’ becRe$&tors have standj as a matter of law
(Dkt. #224 at p. 5; Dkt. #291 at p. 5). Defendanseddghat Relators have “offered no evidence
to support standing.” (Dkt. #248 at p. 11; Dkt. #3B@. 11). The Fifth Cingt has stated that a
qui tamrelator has standing teue under the FCA.See United States ex rel. Thompson v.
Columbia/HCA Healthcare Corp20 F. Supp. 2d 1017, 1046 (5thr.C1998). Therefore, the
Court finds that Relatorgequest as to Defendants’ affiative defense of lack of standing
should be granted.
Public Disclosure Bar

Defendants assert two affirmative defenses linag the public disclosure bar: (1) that
the Court lacks subject matter jurisdiction ovemsoor all of Relators’ claims under the public
disclosure bar and (2) that Relators’ claime barred in whole or in part due to the public
disclosure bar. Relators argtieat the Court shodlgrant summary judgment because “[tlhe
Court...has already specifitpalresolved this issue in favor &felators.” (Dkt. #224 at p. 5; Dkt.
#291 at p. 5.

The Court agrees with Relators that it hagady determined that Relators’ claims are
not barred by the public disclosure bar in relatio the CFPB complaint, the New York Consent

Order, and various media repor8e€Dkt. #120 at pp. 5-10; Dk#184 at pp. 15-19). However,

% The Court finds that Defendants alsgue that Relators lack standing besmthey are not “original sources” of

their claims. However, the Court has also determinedRakitors are original sources, and thus, will not consider
Defendants’ argument (Dkt. #120; Dkt. #184).

* In their response, Defendants argue that “[tlhe Court should not only deny Relators’ summary judgment motion as
to the public-disclosure bar, it should grant judgment to [Defendants].” (Dkt. #24&;aDkt. #330 at p. 2). The

Court will not consider Defendants’ request for summadgiuent as it does not comply with the Local Rul§se

L.R. CV-7 (“Each pleading, motion or response to a motion must be filed as a separate document, except for
motions for alternative relief...”). The Court finds tha¢fendants’ request was not appropriately filed under the
Local Rules, and therefore, the Court will not consider it.
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Defendants assert that “the allegations itaRes’ 2014 amended complaint were based not only
on facts disclosed in the CFPB complaibyt also on numerous other qualifying public
disclosures not previously presed.” (Dkt. #248 at p. 4; Dkt. #330 at p. 4). Because the Court
has previously addressed the facts disclosetthenCFPB complaint, it will not address those
claims as they were decided within the Cau@rder regarding Defenais’ 12(b)(1) motion to
dismiss. However, the Court Waddress Defendants’ allegatitimat Relators’ claims are based
on numerous public disclosures tha¢ Court has not yet addressSed.

The Fifth Circuit has adopted a three-past fer analyzing whether a court has subject
matter jurisdiction under the public disclosurer:bd’(1) whether there has been a ‘public
disclosure’ of allegations oransactions, (2) whether the gam action is ‘based upon’ such
publicly disclosed allegations, and (3) if so, whettie relators is the ‘original source’ of the
information.” United States ex rel. Colquitt v. Abbott Lal#64 F. Supp. 2d 499, 517 (N.D.
Tex. 2012) (quotingnited States ex rel. Reagan v. ExTMed. Ctr. Reg’l Healthcare Sy384
F.3d 168, 173-74 (5th Cir. 2004)). dlCourt is not required to ridfy follow the three steps.
United States ex rel. Jamison v. McKesson C@49 F.3d 322, 327 (5th Cir. 2018ge United
States ex rel. Fried v. W. Indep. Sch. D827 F.3d 439, 442 (5th Cir. 2008). “[C]ombining the
first two steps can be useful, because it allthvesscope of the relatoraction in step two to
define the ‘allegations or transactions’ tmatist be publicly disclosed in step oneJamison
649 F.3d at 327.

When determining if an action is barredthg public disclosure provision, the defendant
bears the burden to point to documents or transactions on which the relator's complaint is based.

See id. “[O]nce the opposing party has identified palllocuments that could plausibly contain

® The public disclosure bar is jurisdictional bar. The Court must always “examine the basis of subject matter
jurisdiction.” Union Planters Bank Nat'l Ass’n v. SaliB69 F.3d 457, 460 (5th Cir. 2004). Therefore, the Court
will address Defendants’ arguments regarding the public disclosure bar.

11



allegations or transactions upwaich the relator’'s dwmn is based, the rdlar bears the burden
of demonstrating that they do notld.

The first element of the public disclosure bar is whether there has been a public
disclosure of allegations or transactiorSee Colquitt864 F. Supp. 2d at 517. “[T]he key for
determining whether allegations or transactibase been publicly disclosed is whether ‘the
critical elements of the fraudulent tsaction were in the public domain.”Colquitt, 864 F.
Supp. 2d at 519 (quotingnited States ex rel. Heath v. Dall./Fort Worth Int’l Airport BNo.
3:99-cv-100-M, 2004 WL 1197483, at {Bl.D. Tex. May 28, 2004) (quotingnited States ex
rel. Springfield Terminal Ry. Co. v. Quinb4 F.3d 645, 654 (D.C. Cir. 1994)). “The critical
elements have been sufficiently disclosed # thsclosures, taken together, would enable the
government to draw an inference of fraudd’

The second element of the gatiction bar is whethighe relator’s case is “based upon the
public disclosure of allegations or transaction€blquitt, 864 F. Supp. 2d at 523 (citing 31
U.S.C. 8 3730). This requirement is satisfiecewlhe relator’s suit isupported by the publicly
disclosed allegations or transactions; thereftre, suit need not be actually derived from the
earlier public disclosure itselfld. “An FCA qui tam action even partly based upon publicly
disclosed allegations or trsactions is nonetheless ‘based upon’ such allegations or
transactions.”"Reagan 384 F.3d at 176+ed. Recovery Servs., Inc. v. United Stal@d-.3d 447,
451 (5th Cir. 1995)).

Defendants assert that theegpent case is “based upon” puldisclosures, and therefore,
the Court lacks jurisdiction (Dkt. #248 at p. 5;tDK330 at p. 5). Relators assert that their
allegations “are not based uporethlleged public disclosureand the newly alleged public

disclosures do not set forth each essential eleofeRelators’ causes of action.” (Dkt. #275 at

12



p. 2; Dkt. #362 at p. 2). Relatalso assert that “Defendarfdo] not cite any overlapping
language for numerous distinct \atibns.” (Dkt. #275 at p. 2; @k#362 at p. 2). However, the
Fifth Circuit has stated that “[aJn FCA guintaaction even partly Ise&d upon publicly disclosed
allegations or transactions is nonetheless ‘baped’ such allegations or transactionR&agan
384 F.3d at 176see Fed. Recovery Servs., ]2 F.3d at 451. After veewing the disclosures
submitted by Defendants, the Court finds that ltkisly that the publicly disclosed information
was “sufficient to set the government on the trial of the fraukhison 649 F.3d at 329. The
Court finds that Relators’ suis based upon the public disclossirand thus, will be barred
unless Relators qualify as original sources.

When a FCA qui tam action is based on puplaisclosed allegations or transactions,
“the court does not have jurisdiction unless the reiattan original source of the information.”
Colquitt, 864 F. Supp. 2d at 524 (citing 31 U.S§3730(e)(4)(A)). An original source is:

an individual who either (i) prior to public disclosure under subsection (e)(4)(a),

has voluntarily disclosed tthe Government the information on which allegations

or transactions in a claim are based@rwho has knowledge d@his independent

of and materially adds to the publiclysdiosed allegations or transactions, and

who has voluntarily provided the information to the Governnhefibre filing an

action under this section.

31 U.S.C. § 3730(e)(4)(B).

A relator’s “direct and independent knoage” is based upon the information on which
the allegations in the complaint are based, not the information on which the publicly disclosed
allegations are basedolquitt, 864 F. Supp. 2d at 524. To be “direct,” the information must be
firsthand knowledge.”Id. (quotingFried, 527 F.3d at 442-43). “lorder to be ‘independent,’
the information known by the relator cannotpded or rely on the public disclosuresld.

Therefore, a relator need not be the original @®wf every element of his claim, but he must do

more than apply his knowledge, experience, or investigation to publsdjoded information.

13



See idat 525.

The Court finds that Relators are originalis®s of the claimsnal allegations asserted
against Defendants in the present action. iAh@mation from which Relators’ claims are
derived is based upon their independent observafrons either their employment within the
Defendant companies or from helping individuals obtain home loan modifications from
Defendants. Both Relators had direct, tfmand knowledge regarding Defendants’ alleged
violations given their direct involvement inetthome loan modification process. Unlike the
relator in Jamison Relators’ complaints do not list large group of possible defendants.
Relators’ complaints reference the actions of Homeward, OLS, and S$¢DKt. #101; Dkt.
#126);see also Jamiso49 F.3d at 332. Additionally,

[t]he Fifth Circuit, in deskgbing cases where a relatoKeaowledge is direct, cited

as an example a case in which a Ssumssociation [was found to have] had

‘direct’” knowledge that anesthesiologists routinely submitted fraudulent bills to

Medicare...because the nurses had perskmalvledge of the defendants’ false

claims by virtue of communications withe defendants themselves and had seen

the hospital records containing false claims.”

Colquitt, 864 F. Supp. 2d at 526-27 (quotidgited ex rel. Laird v. Lockheed Martin Eng’'g &
Sci. Servs. Cp.336 F.3d 346, 356 (5th Cir. 2003) (describing the holdiniylimn. Ass’'n of
Nurse Anethetists v. Allina Health Sys. CpR7.6 F.3d 1032, 1050 (8th Cir. 2002)).

Defendants assert that Relators do not comstdriginal sources becsel “neither of [the
Relators] provided the government with infotroa supporting their anmeled complaints until
2014. Relators thus cannot qualify as origirmalrses as a matter of law(Dkt. #246 at p. 10;

Dkt. #330 at p. 10J. The Fifth Circuit has reserved ruliog the issue of whether a relator must

disclose his information to the government befthe alleged fraud ipublicly disclosed, and

® After reviewing the case law presented by DefendanesCthurt finds that Defendants are arguing that Relators
provided their information to the Government after the public disclosure of the allegations and transactions of his
claim. Therefore, the Court will address that argument.
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other circuits have jected this notion.See Reagar884 F.3d 178 n. 13)nited States ex re.
Duxbury v. Ortho Biotech Prods., L,79 F.3d 13, 28 (1st Cir. 2009Minn. Ass'n. of Nurse
Anesthetists276 F.3d at 1050.

Courts that have adopted the rule haveedetin two primary justifications. “First, they
have reasoned that requiring tels to report fraud before it ublicly disclosed, even where
the relator learns of the frauddependently of the disclosuliacentivizes early reporting by the
whistleblowers.” Colquitt, 864 F. Supp. 2d at 527-28ee United States ex rel. McKenzie v.
BellSouth Telecomms., Ind.23 F.3d 935, 942-43 (6th Cir. 199United States ex rel. Findley
v. FPC-Boron Emps.’ Clukl05 F.3d 675, 690-91 (D.C. Cir. 1997). “Second, they have found
that the rule serves Congress’s goal of premgniparasitic qui tam aains in which relators,
rather than bringing to lightdependently discovered informati of fraud, simply feed off of
previous disclosures of government fraud.'Colquit, 864 F. Supp. 2d at 528 (quoting
McKenzig 123 F.3d at 943 (citations and internal quotation marks omitteel) Findley 105
F.3d at 690-91.

The First and Eight Circuitbave rejected this apprdacconcluding it has no textual
basis. See Duxbury579 F.3d at 28ylinn. Ass’n of Nurse Anesthetis¥6 F.3d at 1051. Those
courts have noted that the only requirementhef original source element relates to when the
suit was filed, not when theublic disclosure was madeolquitt, 864 F. Supp. 2d at 528. The
courts have also rejected the rbkecause they argue that thetfisfile rule ateady provides an
incentive for potential relate to report fraud early.Colquitt, 864 F. Supp. 2d at 528 (citing

Duxbury, 579 F.3d at 24).

" In their response, Defendants ditaxburyfor the proposition that a relator does not qualify as an original source

for the allegations added in an amended complaint and disclosed after the original complaint was filed; however, in
Duxbury, the relator did not qualify as aniginal source because he did not bring any new legal causes of action
against the defendant and simply added additional supporting facts to the legal causes of action previously made in
the original complaint. In the present case, Reldimyaght new allegations in their amended complaints.
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“The Fifth Circuit ackiowledged the issue Reaganbut declined to decide it.Colquitt,
864 F. Supp. 2d at 528 (citirReagan 384 F.3d at 178 n. 13) (“Unlikee number of ecuits, this
court has yet to decide whetherparty who independently andreftitly learns of information
already publicly disclosed may diiw as an independent sourcgW]e need not decide this
guestion here.”). It€olquitt, the district court analyzetthe Fifth Circuit’'s decision irFederal
Recovery Serviceand suggested the case demonstrataidtiie approach adopted by the First
and Eighth Circuits is the correct on&ee Colquitt864 F. Supp. 2d at 528-2%esalso Fed.
Recovery Servs., Inc. v. Crescent City E.M{3.F.3d 447, 452 (5th Cir. 1995). In that case,
after the court determined thtite “relator’s suit was barred ke public disclosure bar, the
court turned to the relator’s alternative arguntéat the intervention of the United States in the
action cured any jusdiction defect.” Colquitt, 864 F. Supp. 2d at 528-29 (citifgd. Recovery
Servs., InG.72 F.3d at 452). “The relator based hguarent on a section of the FCA that limits
the amount of the relator's meery in cases where the goverent has intervened and where
‘the court [finds] the action to be based primarily on [public disclosure$].”at 529(citing 31
U.S.C. 8§ 3730(d)(1))see Fed. Recovery Servs., Jit2 F.3d at 452. “According to the relator,
that provision would be rendeteneaningless unless the goveemts intervention provided an
exception to the public disclosure batd. (citing Fed. Recovergervs., InG.72 F.3d at 452).

The Fifth Circuit disagreed, drin doing so, analyzed thegislative history and purpose
of that provision:

The legislative history discloses thabrigress included that provision to provide

for “the casewhere the information has already been disclosed and the person

gualifies as an ‘original sourcédut where the essential elements of the case were

provided to the government or newsdizeby someone other than the qui tam

plaintiff.” 132 Cong. Rec. H938¢statement of Rep. Bermamgee alsol32

Cong. Rec. S11244 (statement of Sen. Grassley).

Id. (emphasis in original). Therefor€olquitt states that the FiftiCircuit has suggested in
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Federal Recovery Servicéisat a relator may qualify as aniginal source even if he provides
information to the government after the allegas have been publicly disclosed. Based on the
foregoing, the Court finds that Relators are pmvented from being original sources of the
information. Therefore, the Court finds that Relators’ claims against Defendants are not barred
by the public disclosure bar. AccordinglyetifCourt will grant summary judgment as to
Defendants’ affirmative defensmder the public disclosure Bar.
Statute of Limitations
Relators assert that “Defendants have mgtedino evidence demonstrating that Relators’
claims are barred by the statuteiofitations.” (Dkt. #224 at p. Dkt. #291 at p. 7). The FCA
addresses the statute of limitations, and states:
A civil action under section 3730 may not be brought —
(1) more than 6 years after the date on which the violation of section 3729 is
committed, or
(2) more than 3 years after the date whactd material to the right of action are
known or reasonably should have bd&own by the official of the United
States charged with responsibility to acthe circumstares, but in no event
more than 10 years after the date on which the violations is committed,
whichever occurs last.
31 U.S.C. § 3731(b). “[T]he statwtof limitations is an affir@tive defense that ‘places the
burden of proof on the party pleading it.Frame v. City of Arlington657 F.3d 215, 239 (5th
Cir. 2011) (quotind=.T.C. v. Nat'l Bus. Consultants, In&76 F.3d 317, 322 (5th Cir. 2004y;
re Hinsley 201 F.3d 638, 644-45 (5th Cir. 2000)).
In their response, Defendarassert that “the Companies dot intend to present at trial

defenses based on (i) the statute of limitatiofigDkt. #248 at p. 15 n. 30; Dkt. #330 at p. 15 n.

30). Additionally, Relators’ complaints allegeathviolations began as early as April 2009, and

8 Although the Court will gransummary judgment as to Relators’ claims being barred under the public disclosure
bar, if at any time jurisdiction beconam issue, Defendants may re-urge the issue of jurisdiction with the Court at
that time. See Union Planters Bank Nat'l Ass’n v. SaBh9 F.3d 457, 460 (5th Cir. 2004).
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the present action was initiated in August 2014. Therefore, the fluls that Relators’ request
as to the statute of limation should be granted.
Res Judicata, Collateral Estoppel, or Equitable Estoppel

Relators request that the Court grant summary judgment as to Defendants’ affirmative
defenses that Relators’ claim&drarred by res judicategllateral estoppebr equitable estoppel
(Dkt. #224 at p. 8; Dkt. #291 at p..8)n their response, Defendardssert that “the Companies
do not intend to present at trial defenses thase..(ii) the doctrines ofes judicata, collateral
estoppel, and equitable estoppel.(Dkt. #248 at p. 15 n. 30; Dk#330 at p. 15 n. 30). Because
FCA claims are brought to recover wrongfuélxpended funds, the Supreme Court has stated
that “claims for estoppel cannot be entertained where public money is a st@ikice of
Personnel Mgmt. v. Richmond96 U.S. 414, 427 (1990)Jnited States v. Cushman &
Wakefield, InG.275 F. Supp. 2d 763, 768 (N.D. Tex. 200@psmissing defendants’ estoppel
defense because fraudulent claims submittethéoUnited States Postal Office “impact the
public fisc.”). Based on the fegoing, the Court findshat the principles of res judicata,
collateral estoppel, and equitable estoppel do bwt Relators’ claims The Court grants
summary judgment as to Defendants’ affirmatiledense that Relators’ claims are barred by res
judicata, collateral estoppeir equitable estoppel.
Prior Settlements or Releases

Relators request that the Court grant summary judgment as to Defendants’ affirmative
defenses that “Relators’ clainase barred by prior settlements oleeses.” (Dkt. #224 at p. 9;
Dkt. #291 at p. 9). On Augu#tl, 2015, in its response to Relatonterrogatories, OLS and
OFC stated that “based on its further investigatind discovery it does not contend that some or

all of Relators’ claims are barred by prior satient and/or release and withdraws the Eighth
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Defense in its Answer to the Fourth Amended Clamp.” (Dkt. #224 at p. 9; Dkt. #291 at p. 9).
Additionally, on August 31, 2015, in it®esponse to Relators’terrogatories, Homeward and
OFC stated that “based on its further investigaéind discovery it does not contend that some or
all of Relators’ claim are barred by prior settent and/or release, and it withdraws the Ninth
Defense in its Answer to the Second Amen@exnplaint.” (Dkt. #224 at p. 9; Dkt. #291 at p.
9). In their response, Defendants state thia¢ ‘Companies do not intend to present at trial
defenses based on...(iii) prior settlementagmreements....” (Dkt. #248 at p. 15 n. 30; Dkt. #330
at p. 15 n. 30). The Court finds that Defendants have voluntarily withdrawn their affirmative
defense that Relators’ claims are barred by m@&tlements or releases, and therefore, Relators’
motion for summary judgment as Relators’ claim being barred lpyior settlements or releases
should be denied as moot.
Doctrine of Unclean Hands

Relators request that the Court grant summary judgment as to Defendants’ affirmative
defense that “Relators’ claims are barred duentdean hands.” (Dkt. #224 at p. 9; Dkt. #291 at
p. 9). In their response, Defemds state that “the Companies dot intend to present at trial
defenses based on...(iv) unclean hands.” (BR48 at p. 15 n. 30; Dkt. #330 at p. 15 n. 30).

“Neither the False Claims Act itself nor thdtkiCircuit has directly resolved whether a
defendant can rely on a relator’s uncleandsato defend a False Claims Act suiRuscher v.
Omnicare Inc. No. 4:08-CV-3396, 2014 WL 5364152, at *2[STex. Oct. 21, 2014). “[T]he
statute does provide that a préwvej relator’s share of the proceeds may be reduced if she was a
participant in the underlying wrongdoingld.; see 31 U.S.C. § 3730(d)(3) herefore, “[t]his
strongly suggests that a relatanisclean hands are not a bar tdediendant’s liability, but only to

the relator’'s eventual award.ld.; see United States ex rel. Gale v. Omnicdme., No. 1:10-
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CV-127, 2013 WL 3822152, at *9 (N.D. Ohio July 23, 20X3)Mortgages, Inc. v. U.S. Dist.
Court for Dist. of Nev. (Las Vega®34 F.2d 209, 213 (9th Cir. 1991) (“The FCA is in no way
intended to ameliorate the liability of wrongdobssproviding defendants with a remedy against
a qui tam plaintiff with ‘uncdan hands.”). Based on therégoing, the Court finds that
Relator’s motion for summary judgment as tdd®as’ claim being barred by the doctrine of
unclean hands is granted.
Damages

Relators request that the Court grant summary judgment as to Defendants’ affirmative
defense the “Relators’ claims for damages anmeeldaby the fact that the United States has
suffered no actual injury.” (Dkt#224 at p. 10; Dkt. #291 at p0). Relators contend that
“[a]ctual damages...are not a necessary elemedéer the FCA.” (Dkt. #224 at p. 10; Dkt. #291
at p. 10);see United States ex rel. Grubbs v. Kannegd&@b F.3d 180, 189 (5th Cir. 2009)
(holding it was incorrect todal damage element to FCAjhompson20 F. Supp. 2d at 1017.
However, Defendants assert that “Relatorsiiml for treble damages requires proof of “the
amount of damages which the Government sustain[ed].” (Dkt. #248 at p. 12; Dkt. #330 at p. 12)
(quoting 31 U.S.C. § 3729(a)(1)(G)). The Coiimds that it is premature to grant summary
judgment on this defense. Accordingly, thetion for summary judgment with regard to
Defendants’ affirmative defense that the clains laarred because there is an absence of actual
damages is denied.

Relators also request that the Court geamhmary judgment as to two damages-related
defenses—specifically, that a damage awardighdase (i) may be unconstitutional, and (i) may
be inequitable to the extent that damagesuthadl incentive payments the Defendants passed on

to borrowers and investors (Dkt. #224 at pf, 14; Dkt. #291 at pp. 11, 14). Defendants’
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contend that “Relators’ motion is premature, beeaa challenge to a potential damage award is
‘not ripe’ unless and until ‘damages are adheat.” (Dkt. #248 at pp. 14-15; Dkt. #330 at pp. 14-
15) (quotingAuster Oil & Gas, Inc. v. Stregn891 F.2d 570, 581 (5th Cir. 1990) (emphasis
omitted)). The Court finds it is premature grant summary judgment on this defense.
Therefore, the motion for summary judgment regeydefendants’ affirmative defenses that (1)
the damages are unconstitutional and (2) the damages are inequitable, unjust, or improper is
denied.
Government Knowledge

Relators request that the Court grant summary judgment as to Defendants’ affirmative
defense that “Relator’'s claims should besndissed because the government allegedly had
knowledge of all facts relant to Relators’ allegations.” (Dk#224 at p. 11; Dk#291 at p. 11).
Relators assert that the government knowledge defense is not a true defense; and therefore, must
be rejected as a matter lafwv (Dkt. #224 at pp. 11-12; Dk#330 at pp. 11-12). Defendants
assert that Relators have the burden to proentsr, and they have nsétisfied their burden to
prove scienter (Dkt. #248 at p. 12; Dkt. #330 at p. 12).

“The inaptly-named ‘government knowleddefense™ is the principle “that under some
circumstances, the governmenksowledge of the faiy of a statement or claim can defeat
FCA liability on the ground thahe claimant did not act ‘knowgly,” because the claimant knew
that the government knew of the falsity of #tatement and was willing to pay anywayhited
States v. Bollinger Shipyards, In@.75 F.3d 255, 263 (5th Cir. 2014) (quotidgited States v.
Southland Mgmt. Corp326 F.3d 669, 682 (5th Cir. 2003) (en banc)). “This defense is inaptly

named because it is not a statutory defen$eCt@ liability but a means by which the defendant

can rebut the government’s agimn of the ‘knowing’ presettion of a false claim.”ld.; see
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Williams v. C. Martin Co. In¢.No. 07-6592, 2014 WL 3385129,*& (E.D. La. July 10, 2014)
(“[T]he government knowledge defense is not a detepdefense to liabtly under the FCA.”).
Based on the foregoing, the Court finds thatalRes’ request for summary judgment as to
Defendants’ affirmative defense gévernment knowledge is denied.
Reliance on Defendants’ False Statements

Relators request that the Court grant summary judgment as to Defendants’ affirmative
defense that Relators’ claims fail because tb&ynot show that the government detrimentally
relied on Defendants’ false statements (Dkt. #2@p. 12). Relators argubat the affirmative
defense should be stricken because “relianocetsn element to a claim under the False Claims
Act.” (Dkt. #224 at p. 12). The False ClaimstAdacks the elements oéliance and damages.”
Kanneganti 565 F.3d at 18%ee also United States v. Hughes Aircraft, Gin. CV 89-6842-
WJIR(SX), 1991 WL 11693422, at *2 (C.D. Caan. 17, 1991) (“The government does not need
to prove reliance in order to establish liabiliypder the False Claims Act.”). Therefore, the
Court finds that Defendants shouldt be allowed to assert th#iamative defense of reliance as
to liability under the False Claims Act, exceptnesessary to establish actual damages so as to
be awarded treble damageSee Hughes Aircraft Col1991 WL 11693422, at *2. Based on the
foregoing, the Court finds that Relators’ nooti for summary judgmenas to Defendants’
affirmative defense of liance should be granted.
Materiality of False Statementsto Government’s Decision

Relators request that the Court grant summary judgment as to Defendants’ affirmative
defense that “Relators’ claims fail because thegatiéy false statements were not material to the

government’s decision to pay HAMP incentives(Dkt. #224 at p. 13; Dkt. #291 at p. 13).

° As previously stated iBollinger Shipyards, Incand Williams, the Court finds only that this is not a complete
defense to liability, but Defendants have the right to negate Relators’ scienter evidence with evidence that the
government had knowledge of the fgiof the statement or claim.
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Relators argue (1) that materiality is not a regpiielement for claims asserted under 31 U.S.C. §
3729(a)(1)(A), and (2) th€ourt has already detemmed this issue in itgrevious ruling on
Ocwen’s Rule 12(b)(1) Motion to Dismiss aRuile 56 Motion for Summary Judgment (Dkt.
#224 at p. 13; Dkt. #291 at p. 13).

The Fifth Circuit has previously rejected Rela’ first argument, explaining that “a false
or fraudulent claim or statement viadatthe FCA only if it is material."United States ex rel.
Longhi v. United State$75 F.3d 458, 467 (5th Cir. 2009).Because Relators have failed to
meet their burden to demonstrate tthegre is no material fact etsue, the Court finds that their
motion for summary judgment as Befendants’ affirmative defeagegarding the materiality of
false statements to the Gomment’s decision is denied.

Relators’ Claims Against OFC

OFC pleaded three affirmative defenses regarding Relators’ claims: (1) the amended
complaint’s “successor liability” claim against OFRails to state an actual controversy and the
Court lacks subject-matter jurisdiction of thaiots; (2) the amended complaint does not state a
cause of action against OFC fauccessor liability” because it do@ot state a cause of action
against OLS or Homeward; (3) to the extéitS or Homeward assert a defense against
Relators’ claims that require dismissal, the tie claims against OFC should be dismissed.
(SeeDkt. 215 at p. 42; Dkt. #284 at p. 51). Relatassert that OFC’srt two defenses are
moot as (1) Relators properdylded OFC as a defendant angtf2 Court denied OFC’s Motion
to Dismiss Under Rules 8, 9(b), and 12(b)@Bkt. #275 at p. 4; Dkt. #362 at p. 4).

The Court finds that summarpdgment should be denieds to Defendants’ three

affirmative defenses. Relators are correctgserting that the Cduhas already found that

10 Relators assert that claims brought under 31 U.S.C. § 2729(a)(1)(A) do not require rag sbfowiateriality.
However, Relators fail to support theissertion with relevant case law. TBeurt has been unable to find a case
where the Fifth Circuit has stated that 31 U.S.C. § 2729(a)(1)(A) does not require a showing of materiality.
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Relators have stated a claim against OFBowever, the case or controversy requirement
“subsists through all stages of federal judigiedceedings, trial and adfse...The parties must
continue to have ‘a psonal stake in the outcome’ of the lawsuiSpencer v. Kemn®23 U.S.
1, 7 (1998) (quotind-ewis v. Cont'| Bank Corp494 U.S. 472, 477-78 (1990)). “This means
that, throughout the litigation, th@aintiff ‘must have suffered, dve threatened with, an actual
injury traceable to the defendant and likely to be redressed by a favorable judicial dediion.”
Because Relators have failed to meet their burdelemmonstrate that ther® no material fact at
issue, the Court finds that their motion for summary judgment as to Relators’ claims against OFC
is denied.

CONCLUSION

It is thereforeORDERED that Relators Michael J. Fisher and Brian Bullock’s Motion
for Summary Judgment on Defendants’ Affirmative Defenses (Dkt. #22412-cv-461 Dkt.
#291in 4:12-cv-543 is herebyGRANTED IN PART AND DENIED IN PART .

It is further ORDERED that Defendants’ affirmative defenses &ESMISSED with
prejudice as to the following(1) failure to state alaim upon which relief may be granted; (2)
failure to plead fraud with partitarity; (3) lack of standing; {dbarred by the public disclosure
bar’; (5) barred by the statute lifnitations; (6) barred by resijlicata, collateral estoppel, and
equitable estoppel; (7) barred by the doctrine of unclean hands; and (8) barred because the

Government did not rely on the false statements.

1 Although the Courwill grant summary judgment as Relators’ claims being barrathder the public disclosure
bar, if at any time jurisdiction beconam issue, Defendants may re-urge the issue of jurisdiction with the Court at
that time. See Union Planters Bank Nat'l Ass'n v. Sa8B69 F.3d 457, 460 (5th Cir. 2004).
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SIGNED this 25th day of May, 2016.

AMOS L. MAZZANT
UNITED STATES DISTRICT JUDGE
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