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United States District Court

EASTERN DISTRICT OF TEXAS
SHERMAN DIVISION

UNITED STATES OF AMERICA 8§
Ex rel, Michael J. Fisher, and Michael J. Fisher §
Individually, and Bria Bullock, and Brian §
Bullock, Individually 8§
§
V. § CASE NO. 4:12-CV-543
§ Judge Mazzant
OCWEN LOAN SERVICING, LLC §
§

MEMORANDUM OPINION AND ORDER

Pending before the Court is Ocwen Loan Servicing, LLC’s Rule 12(b)(1) Motion to
Dismiss, Rule 56 Motion for Summary Judgment (Dkt. #64).telAfeviewing the relevant
pleadings, the Court finds thigte motion should be denied.

BACKGROUND

On August 20, 2012, Relator Michakl Fisher (“Fisher” or “Blator”) filed his original
complaint under seal (Dkt. #1). In his origir@mplaint, Fisher claimed that Ocwen Loan
Servicing LLC’s (“Ocwen”) Home Affordabl®odification Program (“HAMP”) modifications
violated the federal Truth ihending Act (“TILA”) because Ocwen did not provide a TILA
notice of rescission in connectiarith its loan modifications. SeeDkt. #1; Dkt. #64 at p. 1).

On April 7, 2014, the United States Magisé Judge Don Bush ordered that the
complaint be unsealed and served upon Defendétet, the United Statedeclined to intervene
(Dkt. #19). On August 1, 2014, R&da filed his amended compldi(Dkt. #23). On August 6,
2014, Relator filed his second amended complaint (Dkt. #29).

On October 28, 2014, Relators filed theirtioo for leave to file the third amended

complaint and to file it under seal (Dkt. #44) aQdi TamPlaintiffs’ Motion to Seal the third
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amended complaint (Dkt. #45). On October 2914, Defendant filed itMotion to Strike or
Un-Seal Relator's Sealed Motions (Dkt. #48daon October 31, 2014, it filed its supplemental
motion (Dkt. #51). Also on October 31, 2014, Refa filed their response to Defendant’s
motion to strike or un-seal (Dkt. #52). Mlovember 3, 2014, Defendafled its reply (Dkt.
#54). On November 4, 2014, Judge Bush deRethtors’ motion to seal the third amended
complaint and ordered that Relators “file [tl@@nended complaint no later than November 13,
2014,” in such form that would put the Defendant on notice (Dkt. #55).

On November 13, 2014, Relators filed th#nird amended complaint (Dkt. #59). The
third amended complaint incorporated allegatimatuding: (1) Federal Housing Administration
(“FHA") violations, (2) Dodd-Frak Act violations, (3) Real Esta Settlement Procedures Act
("RESPA”) violations, and (4) Teas, New York, and Massachusedtate law violations (Dkt.
#59). It also added a new relator, Brizwnlock (“Bullock” or “Relator”) (Dkt. #59).

On December 5, 2014, Defendant filed itsleRUi2(b)(1) Motion to Dismiss, Rule 56
Motion for Summary Judgment Kb #64). On December 22, 2014 I&ers filed their response
(Dkt. #71). On January 2, 201Befendant filed its reply (K. #75). On January 20, 2015,
Relators filed their sur-reply (Dkt. #84).

On January 9, 2015, Defendant filed its Motim Transfer Action requesting that the
action be transferred and assigned to the undaedjgvho is the presiding judge for the earlier-
filed suit,United States ex rel. Michael J. Festv. Homeward Residential, IndNo. 4:12-cv-461
(“the Homeward Action”) (Dkt. #81). On Meh 11, 2015, Defendant’s motion was granted and

the case was transferredth@ undersigned (Dkt. #102).



LEGAL STANDARD

Defendant moves to dismiss undrule 12(b)(1) of the FeddrRules of Civil Procedure,
and alternatively moves for a Rule 56 Motion for Summary Judgment. The Court has subject
matter jurisdiction over those casassing under federal law. U.SoNsT. art. Ill, § 2, cl. 1; 28
U.S.C. 8 1331. A case arises under federal lathaf complaint establishes that federal law
creates the cause of action or the plaintiff's trigghrelief necessarily depends on the resolution
of a substantial question of federal la&mpire Healthchoice Assur. Inc v. McVeidi47 U.S.
677, 689-90 (2006).

A 12(b)(1) motion to dismiss should be geahonly if it appears beyond a doubt that the
plaintiff cannot prove a plausibletsef facts to support its claimLane v. Halliburton 529 F.3d
548, 557 (5th Cir. 2008) (citin@ell Atl. Corp. v. Twombly500 U.S. 544, 556-57 (2007))
(stating that the court reviews a 12(b)(1) mofjest as it would a 12(b)(6) motion). However,
the court may find a plausible set of facts lmnsidering: “(1) the complaint alone; (2) the
complaint supplemented by the usplited facts evidenced in thecord; or (3) the complaint
supplemented by undisputed facts plus thertts resolution of disputed factd.’ang 529 F.3d
at 557 (quotingBarrera-Montenegro v. United State&4 F.3d 657, 659 (5th Cir. 1996)). The
court will accept all well-pleagt allegations in the complaint as true, and construe those
allegations in a light most favorable to the plaintiffruman v. United State26 F.3d 592, 594
(5th Cir. 1994). The party asserting jurcttbn bears the burden for a 12(b)(1) motion to
dismiss. Ramming v. United State281 F.3d 158, 161 (5th Cir. 2001). “A case is properly
dismissed for lack of subject matter juridgtha when the courtacks the statutory or

constitutional power to adjudicate the cas€leanCOALition v. TXU Poweb36 F.3d 469, 473



(5th Cir. 2008) (quotingdome Builders Ass’n. of Miss., Inc. v. City of Madisbf3 F.3d 1006,
1010 (5th Cir. 1998)).

However, the Fifth Circuit has held thatchallenge to jurisdtion under the public
disclosure bar of the False Claims Act (“FCA”)*recessarily intertwined with the merits’ and
is, therefore, properly treated m®tion for summary judgment.United States ex rel. Colquitt v.
Abbott Labs.864 F. Supp. 2d 499, 516.M Tex. 2012) (quoting’nited States ex rel. Jamison
v. McKesson Corp649 F.3d 322, 326 (5th Cir. 2011)) (quotidgited States ex rel. Reagan v.
E. Tex. Med. Ctr. Reg’l Healthcare Sy384 F.3d 168, 173-74 (5th Cir. 2004)). Therefore, the
court must view the evidence and the inferendesvn from that evidence in the light most
favorable to the non-moving party, and find thlesence of jurisdiatn only if there is no
genuine issue of material faclamison 649 F.3d at 32@Reagan 384 F.3d at 173-74eeFED.
R.Civ. P. 56(a). When evaluating a motion formsuary judgment, a court may not weigh the
evidence or evaluate theedibility of withessesReagan 384 F.3d at 173.

ANALYSIS
FCA'’s Filing and Service Requirements

Defendant moves for dismissal under Rule 12)b}lleging that Relators failed to file
the Third Amended Complaint (“TAC”) in accomtze with the rules of the FCA (Dkt. #64 at p.
9). Relators allege that the TAC was dilen accordance with FCA requirements and Judge
Bush’s November 4, 2014 order (Dkt. #71 at p. S#eDkt. #55). Relatorgurther allege that
Defendant should be judicially estopped fromirling that Relators failed to follow FCA filing
and service requirements based upon its argudiesttly opposing Relats’ filing of the TAC

under seal (Dkt. #71 at p. 30).



The FCA’s qui tam provision allows private individuals to sue on behalf of the
government to recover for false claims for payment submitted to the governdmated States
ex rel. Foster v. Bstol-Myers Squibb Cp587 F. Supp. 2d 805, 812 (E.D. Tex. 2008) (citing
United States ex rel. Williama Bell Helicopter Textron, Inc417 F.3d 450, 453 (5th Cir.
2005)). 31 U.S.C. 8 3730(b)(2) states:

[a] copy of the complaint and written dissure of substantially all material

evidence and information the person pesse shall be served on the Government

pursuant to Rule 4(d)(4) of the Federalléduof Civil Procedure. The complaint

shall be filed in camera, shall remain undeal for at least 60 days, and shall not

be served on the defendant until the court so orders.

Therefore, “(1) the action muse brought in the name ofghlGovernment; (2) the complaint
must be filedn cameraand under seal; (3) the plaintiff ms&trve a copy of the complaint and a
written disclosure of all material evidence on the Government; and (4) the complaint shall not be
served on the defendant until the court so ordew8Hite v. Apollo Grp.241 F. Supp. 2d 710,

714 (W.D. Tex. 2003). However, courts have hibldt the FCA's sdimg procedures do not
apply to amended complaintSee United States ex rel. BrancbnSultants, LLC v. Allstate Ins.

Co., 668 F. Supp. 2d 780, 803 (E.D. La. 200%e also United States ex rel. Saldivar v.
Fresenius Med. Care Holdings, In@72 F. Supp. 2d 1317, 1325-26 (N.D. Ga. 201B)ited

States ex rel. Griffith v. ConnNo. 11-157, 2013 WL 3935074, at *2-3 (W.D. Ky. July 30,
2013).

“Judicial estoppel is an equitable doctrinattildefies “inflexible prerequisites or an
exhaustive formula.”Gabarick v. Laurin Maritime (America) Inc753 F.3d 550, 553 (5th Cir.
2014) (quotingNew Hampshire v. Maind32 U.S. 742, 751 (2001)). K& doctrine ‘prevents a

party from asserting a position @ legal proceeding that is coauty to a position previously

taken in the same or some earlier proceedindd” (quotingErgo Science, Inc. v. Martirv3



F.3d 595, 598 (5th Cir. 1996)). Additionally, it “[prevents] litigants from playing fast and loose
with the courts” and “protects ‘theteygrity of the judicial process.”ld. (quotingHall v. GE
Plastic Pacific PTE Ltd.327 F.3d 391, 396 (5th Cir. 20003)nited States ex rel. American
Bank v. C.I.T. Constr. Inc. of Tex944 F.2d 253, 258 (5th Cid991)). There are two
requirements that must be met before a partygsraent be can judiciallgstopped: “[f]irst, the
estopped party’s position must ledearly inconsistent with itprevious one,” and second, ‘that
the party must have convinced the ¢dior accept that previous position.’Id. (quoting Hall,
327 F.3d at 396).

On October 28, 2014, Relators filed their roatifor leave to file the third amended
complaint and to file it under seal (Dkt. #44) aQdi TamPlaintiffs’ Motion to Seal the third
amended complaint (Dkt. #45). On October 2914, Defendant filed itMotion to Strike or
Un-Seal Relator's Sealed Motions (Dkt. #48daon October 31, 2014, it filed its supplemental
motion (Dkt. #51). Also on October 31, 2014, Refa filed their response to Defendant’s
motion to strike or un-seal (Dkt. #52). Olovember 3, 2014, Defendafiled its reply (Dkt.
#54). On November 4, 2014, Judge Bush deRethtors’ motion to seal the third amended
complaint and ordered that Relators “file [tm@nended complaint no later than November 13,
2014,” in such form that would put the Defendant on notice (Dkt. #55).

In its motion to strike or unseal Relatotisird amended complainDefendant asserted:

[T]he purpose of the sealing requirerhda not served by sealing Fisher’s

motions. The identity of the defendant is already known, and the government has

already had the opportunity tovestigate Fisher’s origal allegations for nearly

two years. Re-sealing this case will simply prolong a matter in which Ocwen had

already been served and prepared comprehensive responsive pleadings, some of

which challenge subject matt@risdiction under the FCA'public disclosure bar.

(Dkt. #48 at p. 6). Defendant alstated that “the mayiy of courtsaddressing this issue have

held that the FCA'’s sealing predures do not apply to amendsxmnplaints.” (Dkt. #48 at pp. 5-



6). Defendant now seems to take the opposis#tipn, that the amended complaint should have
been filed based upon the requients of 31 U.S.C. § 3730(b)(2€eDkt. #64). For example,
Defendant now asserts that Hg FCA'’s filing and service req@ments are not discretionary
procedural formalities, but are mandatory requirements to filiggi &amaction. Accordingly,
courts routinely dismisgui tam cases when the relator does not follow the FCA's filing and
service requirements.” (Dkt. #64 at p. 11 (citations omitted)).

Defendant cannot have it Ihoways. Defendant cannot n@gsert that Relators’ TAC
should be dismissed because they did nobvolthe FCA filing and service requirements.
Relators sought to follow the filing requiremgnwhen they requested that the TAC be filed
under seal, but Defendant asseytat that time, that the FCA filing and service requirements
were not mandatory when filing an amendsaimplaint (Dkt. #48 at pp. 5-6). After being
briefed by the parties, Judge Bush denied Redamnotion and gave Relators until November 13,
2014, to file an unsealed amended complaint (Dkt. #55)herefore, the Court finds that
Defendant is judicially estopdefrom asserting that Relators’ TAC should be dismissed for
failing to comply with the FCA'’s filing and sewa requirements. Defendant’s motion to dismiss
based upon Relators’ failure to comply with #@A'’s filing and service requirements is denied.
First-to-File Rule

Defendant also asserts that Relator Bullsbkuld be dismissed from the present action
based upon the first-to-file rule K #64 at p. 13). Defendant fhdr alleges that the entire suit

should be dismissed under the first-to-file rule because of the previously filed Homeward Action

! Although Defendant asserts that it “has not taken any inconsistent positions,” it admits that that Defendant was
“opposed [to] Relators’ attempt te-sealthis case in light of the stronggaumption in favor of public access to

court records.” (Dkt. #75 at p. 10, n. 9). Additionally f@elant states that, “[tjhe Court essentially agreed with
Ocwen’s positions, as it refused to allowl®ers to file the TAC under seal after the original seal had been lifted.”
(Dkt. #75 at p. 10, n. 9). The Court, therefore, finds that Defendant has taken an intopsgten in this motion

as to Relators’ need and ability to complghithe FCA's filing and service requirements.
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(Dkt. #64 at p. 24). Relators assert that theintdaare not barred by the first-to-file rule as the
second-filed case is not brought against the sdefiendant as the first-filed action (Dkt. #71 at
p. 26).

The FCA's first-to-file rule states th&ho person other than the Government may
intervene or bring a related action based orfahts underlying the pending action.” 31 U.S.C.
8§ 3730(b)(5). By enacting the first-to-file rule, Congress sought a “golden mean between
adequate incentives for whistle-blowing insiders with genuinely valuable information and
discouragement of opportunistic pitffs who have no significant information to contribute of
their own.” Graham Cnty. Soil & Water Conservation Dist. United Statesx rel. Wilson559
U.S. 280, 294 (2010). “Section 3730(b)(5) bars angfaifrom bringing ‘arelated action based
on facts underlying [a] pending action.Branch Consultan{s560 F.3d at 377 (5th Cir. 2009).
To determine if a later-filed ocoplaint is barred by 8730(b)(5), the Fifth Circuit uses an
“essential facts” or “matel elements” standard.ld. at 378. Therefore, if the later-filed
complaint alleges the same material or esalealements of fraud described in a pendijngtam
action, the 8 3730(b)(5) jurisdional bar appliesl!d.

Defendant alleges that Relator Bullock'siols are barred based upon the first-to-file
rule. Defendant asserts that 1Bk was not added to this caae a relator until November 14,
2014 when the TAC was filed. Obviously, byathime, there was already a pending action
against Ocwen asserting nearly all of the vemesa&laims and allegatiores those asserted in
the TAC.” (Dkt. #64 at p. 14). Relators asstrat Bullock’'s claimswere not previously
asserted, and therefore, not ledrby the first-to-file rule§eeDkt. #71 at pp. 35-38).

The Court agrees with Relators that thetficsfile rule does not bar Bullock’s claims

within the TAC. Defendant argues that courts himmd that the first-toite rule does apply to



relators being voluntarily added to an existing c&seDkt. #64 at pp. 14-15). However, the
Court finds that the cases dtby Defendant are not applicalite the present case. United
States ex rel. Nowak v. Medtronic, Inthe court found that the first-to-file rule barred a newly
added relator because the relator was simplyngithe previously asserted allegations and not
asserting new allegations or claims. 806SEHpp. 2d 310, 327 (D. Mass. 2011). Likewise, in
United States ex rel. Manion 8t. Luke’'s Reg’l Med. Ctr. Ltdthe court found that the first-to-
file rule barred adding a new relator when the relator was simply joining into previously asserted
allegations, and not asserting any new allegatior claims. No. CV 06-489-S-EJL, 2008 WL
906022, at *6-7 (D. Idaho Mar. 31, 2008). In thegant case, Bullock has not merely joined the
previously asserted allegations, but has maee allegations within the third amended
complaint (Dkt. #71 at p. 38ee Dkt. #59). Therefore, the Couihds that the cases cited by
Defendant are not applicable to the present case.

Defendant also alleges thihie entire case should be dissgd under the first-to-file bar
based upon the earlier filed Homeward Action (D44 at p. 24). Defendant asserts that the
present case should be dismissed because Cithwen Action allegeghat same ‘material
elements’ as the first-filed Homeward Action.” KD#64 at p. 24). Relators assert that the two
suits do not allege that same teréal elements, as the claimse not brought against the same
defendant (Dkt. #71 at p. 26).

The Court agrees with Relators that the &iihot barred by the first-to-file rule. The
Fifth Circuit has held that Me applicability of§ 3730(b)(5) should be determined under an
‘essential facts’ or ‘matél elements’ standard.” Branch Consultants560 F.3d at 378.
Therefore, “as long as the latéletl complaint alleges the same material or essential elements of

fraud described in a pendirgui tam action, § 3730(b)(5)’s jurisctional barapplies.” Id.



Relators allege that the identity of the defemidis a material element that forecloses the
application of the first-to-file rule See Dkt. #71 at p. 26). Defendant points Branch
Consultanto demonstrate that the identity of thhefendant does not “foreclose application of
the first-to-file rule.” (Dkt. #64 at p. 26).

In Branch Consultantsthe Fifth Circuit addressed whethée first-to-file rule barred a
relator’s suit against defendants that had not baemed in a previously filed related action. 560
F.3d at 379-80. However, the court ultimatebncluded that the rule did not applig. at 3807
Like Branch Consultantghe Court finds that the first-to-filele does not apply in this case, and
therefore, the Court will nadismiss Relators’ claims based upon the Homeward Action.

Public Disclosure Bar

“The [FCA] is designed to allow suits ‘byipate parties on behadif the United States
against anyone submitting a false claim to the governmekhiriited States ex rel. Fried v. W.
Indep. Sch. Dist.527 F.3d 439, 441 (5th Cir. 2008) (quotiHgighes Aircraft Co. v. United
States ex rel. Schumeb20 U.S. 939, 941 (1997)). The FCA “promot[es] private citizen
involvement in exposing fraud against the gowsent,” while “prevent[ing] parasitic suits by
opportunistic  late-comers who add Imog to the exposure of fraud.”
Id. (quotingReagan384 F.3d at 174).

The FCA limits the subject matter jurisdiction of federal courts quetamactions and
states:

The court shall dismiss an action or pfaiinder this section, unless opposed by

the Government, if substantially the sarflegations or transactions as alleged in
the action or claim were publicly disclosed

2 Defendant is correct that the Fifth Circuit noted that “there might be situations in which the allegations in a first-
filed complaint pertain to such a narrow or readily-identifiable group of potential wrongdat&3f30(b)(5) acts

to bar subsequent allegations against previously unnamed defendargach Consultan{s560 F.3d at 380. The
Court finds that the allegations within the Homeward @ctdo not meet this requirement, and thus finds that §
3730 (b)(5) does not apply in this instance.
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0] in a Federal criminal, civil, or administrative hearing in which the
Government or its agent is a party;

(i) in a congressional, Government Acatability Office, or other Federal

report, hearing, audigr investigation; or

(i) from the news media

unless the action is brought by the AtynGeneral or th@erson bringing the

action is an original soce of the information.

31 U.S.C. § 3730(e)(4)(A). The Fifth Circuit has adopted a¢l-part test for analyzing whether
a court has subject matter juiisiibon under the public disclosutwar: “(1) whether there has
been a ‘public disclosure’ of aliations or transaction§?) whether the quam action is ‘based
upon’ such publicly disclosed allegations, and 330, whether the relator is the ‘original
source’ of the information."Colquitt, 864 F. Supp. 2d at 517 (quotiRgagan 384 F.3d at 173-
74).

However, the court is not required to rigidly follow the three stdasnison 649 F.3d at
327;see Fried 527 F.3d at 442 (court can combine fiigb steps). “[Clombining the first two
steps can be useful, because it allows the scoffeeatelator’s action in step two to define the
‘allegations and transactions’ that mbstpublicly disclosed in step oneld.

When determining if an action is barredthg public disclosure provision, the defendant
bears the burden to point to documents or transactions on which the relator's complaint is based.
See id. “[O]nce the opposing party has identified palllocuments that could plausibly contain

allegations or transactions upwich the relator’'s dwmn is based, the rdlar bears the burden

of demonstrating that they do notld.

% Because some of the claims alleged in RelatorsdTAimended Complaint took place before the 2010 amendment
took effect, the prior public disclosure provision alsoliggp Prior to the 2010 amendment, the public disclosure
provision stated:

(A) No court shall have jurisdiction over an action under this section based upon the publicidiszios
allegations or transactions in a criminal, civdy administrative hearf) in a congressional,
administrative, or Government Accounting Office report, hearing, audit, or investigation, or from the
news media, unless the action is brought by the Attorney General or the person bringing the action is
an original source of the information.

31 U.S.C. § 3730(e)(4)(A) (2006).
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Defendant alleges that Relator Bulloskould be dismissed from the suit under the
FCA'’s public disclosure bar (Dkt. #64 at p. 16). f&wlant further alleges that Relator Fisher’s
original complaint should be dismissed untiee public disclosure bar (Dkt. #75 at pp. 2-3).
Relators assert that neither Relator Bullock ther original complaint are barred by the public
disclosure bar because the allegations are mostantially similar to those made within the
various disclosures cited by Defenda®e€Dkt. 84 at pp. 3-6).

To analyze whether the cauras subject mattguarisdiction under the public disclosure
bar, the court must determine whether there been a public disclosure of allegations or
transactions, and whether thyaei tam action is based on those publidisclosed allegations.
Colquitt, 864 F. Supp. 2d at 517. A FCd4ui tam action even partly based upon public
allegations or transactions is nonetheless bafRegan 384 F.3d at 176.

The first element of the public disclosubar is whether there has been a public
disclosure of allegations or transaction€olquitt, 864 F. Supp. 2d at 517. “[T]he key for
determining whether allegations or transactibase been publicly disclosed is whether ‘the
critical elements of the fraudulent teattion were in the public domain.”Colquitt, 864 F.
Supp. 2d at 519 (quotingnited States ex rel. Heath v. Dall./Fort Worth Int'| Airport BNo.
3:99-cv-100-M, 2004 WL 1197483, at *5 [l Tex. May 28, 2004)) (quotingnited States ex
rel. Springfield Terminal Ry. Co. v. Quinb4 F.3d 645, 654 (D.C. Cir. 1994)). “The critical
elements have been sufficiently disclosed & thisclosure, taken together, would enable the
government to draw an inference of fraudll. In that respect, the best method to assess
whether the bar applies is through the followfiogmula: “if X + Y = Z, Z represents the
allegationof fraud and X and Y represent its essential elemer8pringfield Terminal14 F.3d

at 654. Therefore, “[ijn orddo disclose the fraudulettansactionpublicly, the combination of

12



X and Y must be revealed, from whiceaders or listeners may inferi£&., the conclusion that
fraud has been committedIiti.

The second element of the gdictional bar is whether threlator’s case is “based upon
the public disclosure of aliations or transactions.Colquitt, 864 F. Supp. 2d at 523 (citing 31
U.S.C. § 3730). This requirement is satisfiecewlthe relator’s suit isupported by the publicly
disclosed allegations or transactions; therefdre, suit need not be actually derived from the
earlier public disclosure itselfld. “An FCA qui tam action even partly based upon publicly
disclosed allegations or treactions is nonetheless ‘based upon’ such allegations or
transactions.”Reagan 384 F.3d at 176ee Fed. Recovery Servs., Inc. v. United StZ@§.3d
447, 451 (5th Cir. 1995). Therefore, a claim isr&éd even if it allegeadditional instances of
fraud by a defendant if previous iaates have been publicly disclosefSee Colquiit864 F.
Supp. 2d at 523.

Defendant alleges that the public disclostia precludes Relators’ claims because
Relators’ complaint makes allegations that afestantially the same as publicly disclosed court
cases (Dkt. #64 at p. 20). Relataontend that the informatiaa not substantially the same
because Ocwen was only a named defendant irobtiee court cases and none of the opinions
cite to an industry-wide scheme of fraugie€Dkt. #71 at pp. 15-16). The Court agrees with
Relators that the court cases cited by Defahd@® not preclude the current action. The only
case that mentions Defendant by namBriake v. Ocwen Fin. CorpNo. 09-6114, 2010 WL
1910337 (N.D. lll. May 62010). However, thBrake case was not a False Claims Act case and
did not contain the same broadeghtions against Ocwen as alleged within the present action.

Additionally, in that case, the cduound that the plaintiff had faiteto establish that there was a

13



TILA violation. Drake 2010 WL 1910337, at *9. Therefore,dbes not condtite a public
disclosure for the purposestbk public disclosure bar.

Additionally, Relators assertah Defendant has not demonsththat there has been an
“industry-wide scheme,” in which every entityy the industry participated, or in which
Defendant can be easily identified as a wrongdbét. #71 at p. 18).The Court agrees with
Realtors that Defendant has faikeddemonstrate an industry-wideheme of fraud. “In order to
constitute allegations or transactions, a dmate or group of disclosures must allow the
Government to identify the defendant as the alleged wrongddzoljuitt, 864 F. Supp. 2d at
522 (citingJamison 649 F.3d at 329). However, this does not mean that the wrongdoer must be
identified by name.ld. “[I]f publicly available informationdiscloses that every member of an
identifiable group or industry committed thkeged wrongdoing, and the defendant is a member
of that group, then the disclosures constitute aliega or transactions regarding the defendant.”
Id.; see United States ex rel. GeaBvnergency Med. Assoc. of lll., Ind36 F.3d 726, 729 (7th
Cir. 2006) (court held that “industry-wide public disclosures dpairtam actions against any
defendant who is directly identifiable frorthe public disclosures.”). However, if the
information only alleges wrongdoing by “a portionafyroup or industry,” it does not disclose
allegations regarding the entire industry oowgr and is not precluded by the public disclosure
bar. 1d.; see United States ex rel. Baltazar v. Warden et6a8b F.3d 866, 869 (7th Cir. 2011).
Because the court cases cited by Defendant deardtin the same allegations as those in the
present case, do not identify Defendant as a partgllege an industry-wie scheme of fraud,
the Court finds that the allegations are swibject to the publidisclosure bar.

Defendant also alleges that Relators’ claiane barred because the essential elements

were matters of public disclosure. For thigument, Defendant relies on the “X + Y = Z”
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formula from Springfield Terminal Defendant argues that the “X” in this case is that Ocwen
was a participant within the HAMP program and jggsaints were required to execute a Servicer
Participation Agreement and sulbroertifications of complianceéhat were publicly disclosed
(Dkt. #64 at p. 19). The “Y” refers to the allegation that “servickds not provide TILA
disclosures in connection with HAMP modificaitis that capitalized past-due amounts,” which
was disclosed in court records of previouslgdicases against variolean servicers (Dkt. #64

at p. 20). Defendant alleges that these puthisclosures create Relaso false certification
theory (Dkt. #64 at p. 21). However, Relatossext that thespublic disclosures do not form
their false certification theorySgeDkt. #71 at pp. 16-18). Relators allege that, following
Defendant’s equation, “Z can be nothing moranthiservicers such aScwen participated in
HAMP, submitted certificates of compliance, and did not provide TILA disclosures in
connection with loan modificatioris (Dkt. #71 at p. 17). The @urt agrees with Relators that
their claims are not comprised of publicly dis®#d allegations, and therefore, are not precluded
by the public disclosure bar.

Defendant also asserts that the TACbmssed upon allegations that were publicly
disclosed within a New York Consent OrdeC@ansumer Financial Protection Bureau (“CFPB”)
Consent Judgment, and relatedws media reports, which ageialifying public disclosures
under the public disclosutdear (Dkt. #75 at p. 4). Relatoadlege that the New York Consent
Order is not a qualifying public disclosure becatimefederal government was not a party to the
agreement (Dkt. #84 at p. 5).dditionally, they argue that tteFPB Consent Judgment is not a
gualifying public disclosure becaust does not allege the same transactions or allegations as

those contained within the TAC (Dkt. #84 at p. 6).
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The Court agrees with Relators that theM\¥ork Consent Order and the CFPB Consent
Judgment do not constitute public disclosures iwithe meaning of 8 30(e)(4)(A). The New
York Consent Order does not bar any of Relatallegations that reta to Ocwen’s conduct
after March 2010 because the Consent Order dicans¢ from a federal hearing in which the
government was a party, nor dicarise from a federal repdtt.Additionally, the Consent Order
does not set forth the specific allegations thataddressed within Relators’ TAC. The Court
also finds that the CFPB Consent Judgmemoisa public disclosure ithin the meaning of 8§
3730(e)(4)(A). The CFPB Consent Judgmentsdo®t set forth substantially the same
allegations as stated within Relators’ TAC. wéwer, the media reporfgertaining to the New
York Consent Order and the CFPB Consent Juagroeuld be consideregublic disclosures.
Therefore, the Court must determine whetRetators’ TAC is “based upon” those disclosed
allegations.

Defendant alleges that the media repatt®ut the New York Consent Order and the
CFPB Consent Judgment are quatify public disclosures underedtpublic disclosure baSge
Dkt. #75 at pp. 4-6). Relators assert that nohéhe articles set fortsubstantially the same
claims as those alleged within Relators’ TABeéDkt. #84 at p. 5). The Court agrees with
Relators that the news reports do not set forth substantially the same allegations as Relators’
TAC. First, the article cited by Defendant regarding the New York Consent Order consists of an
article from Bloomlerg and an article from the National Ngage Professional (Dkt. #75-5; Dkt.
#75-6). Neither article sets forth substantially #ame claims as those alleged within Realtors’
TAC. Likewise, the news reports regardittte CFPB Consent Judgment do not set forth

substantially the same allegations as Relatd/AsC. The news repws cited by Defendant

* With regards to Relators’ allegations regarding Ocwemnduct prior to March 2010, the Court finds that the
Consent Order does not bar the allegations because it doegpoese each essential element of the claims set forth
in the TAC.
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merely summarize the allegationstiin the CFPB Consent ComplairbgeDkt. #75-7; Dkt.
#75-8). The Court finds that the Relators’ TAyoes beyond the allegations set forth in the
CFPB Complaint, as well as the media reports cited by Defendant. Because the news reports do
not disclose the essential elements within each cause of action in Relators’ TAC, the Court finds
that the media reports are mptalifying public disclosures fahe purposes of 8 3730(e)(4)(A).
Original Sourcé

When a FCA action is based on publicly diseld allegations or transactions, “the court
does not have jurisdiction unletbe relator is ‘an originadource of the information.”Colquitt,
864 F. Supp. 2d at 524 (citing 31 U.S.C. 8 3730(e)(4)(A)). An original source is:

an individual who either (i) prior to public disclosure under subsection (e)(4)(a),

has voluntarily disclosed tthe Government the information on which allegations

or transactions in a claim are based(iipmwho has knowledgéhat is independent

of and materially adds to the publiclysdiosed allegations or transactions, and

who has voluntarily provided the information to the Governnbefivre filing an

action under this section.
31 U.S.C. § 3730(e)(4)(B).

A relator’s “direct and independent knoage” is based upon the information on which
the allegations in the complaint are based, not the information on which the publicly disclosed
allegations are basedolquitt, 864 F. Supp. 2d at 524. To be “direct,” the information must be
firsthand knowledge.”Id. (quotingFried, 527 F.3d at 442-43). “lorder to be ‘independent,’
the information known by the relator cannotpded or rely on the public disclosuresld.
Therefore, a relator need not be the original @®wf every element of his claim, but he must do

more than apply his knowledge, experience, or investigation to publsdjoded information.

See idat 525.

® Although the Court finds that there was no public dsate of Relators’ allegatioria the present case, it will
address Defendant’s claim for dismissal under the original source prong of the public disclosure bar.
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Defendant alleges that neither Relator can demonstrate that he is an original source of the
information contained within the TAC (Dk#64 at pp. 17, 22-23). Defdant asserts that
Relator Fisher provided his complaint taSJAttorneys on AugustO, 2012 (Dkt. #64 at pp. 22-
23). By that time, Defendants argue, courtd haeady addressed claims that servicers had
violated TILA by neglecting to provide disclosuras part of loan modifications (Dkt. #64 at p.
23). Therefore, Defendant argues that Retatcannot demonstrate that their claims are
independent of the publiclisclosed allegationsSee Reagar884 F.3d at 179 (“[S]econd hand
information may not be converted into ‘eat independent knowledge’ simply because the
plaintiff discovered through ingtigation or experience whahe public already knew.”).
Defendant asserts that RelatorllBck cannot be an original saug because he is asserting the
same claims that were previously atse by Relator Fisher (Dkt. #64 at p. 17).

Relators assert that they are original souofdbe allegations asserted in their complaint
because “their knowledge is independent of thegallepublic disclosures.” (Dkt. #71 at p. 20).
Relator Fisher alleges that he “learned the information, aitetgaand transactions upon which
this lawsuit is based directly, in the coursghog] employment, by assisting borrowers in their
attempts to obtain home loan modifications frf@twen].” (Dkt. #71at p. 21; Dkt. #71-1).
Relator Bullock asserts that he worked Homeward beginning in April 2009, where he
remained after Ocwen purchased Homeward until September 2014 (Dkt. #71 at p. 23). It was at
this time that he learned the information pertajnio the allegations in the complaint (Dkt. #71
at p. 23-24).

The Court finds that there is adequatédemce suggesting that Relators are original
sources of the claims and allegations asseatgainst Defendant ithe present action. The

information from which Relators’ claims@re derived is basedipon their independent
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observations from either their @loyment within Ocwen or from lg@ng individuals obtain loan
modifications from Ocwen. Therefore, the Cdiumts that the Relators’ claims against Ocwen
are not barred by the public disclosure bar.
CONCLUSION
Based on the foregoing, the Court finds that Ocwen Loan Servicing, LLC’s Rule 12(b)(1)

Motion to Dismiss, Rule 56 Motion f@ummary Judgment (Dkt. #64) is herdbigNIED.
SIGNED this 1st day of July, 2015.

AMOS L. MAZZANT
UNITED STATES DISTRICT JUDGE
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