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United States District Court

EASTERN DISTRICT OF TEXAS
SHERMAN DIVISION

HERBERT DALE THOMAS 8§
8
§
V. 8§ CASE NO. 4:12-CV-670
§
COMMISSIONER OF SOCIAL 8 (Judge Mazzant)
SECURITY ADMINISTRATION 8§

MEMORANDUM OPINION AND ORDER

Plaintiff brings this appeaunder 42 U.S.C. § 405(g) fqudicial review of a final
decision of the Commissioner of the Social $gglAdministration denying his application for
disability insurance benefits and supplemestdurity income under Title Il and Title XVI of
the Social Security Act (the “Act”). After carélyireviewing the briefs submitted by the parties,
as well as the evidence contained in the adstrative record, the Court finds that the
Commissioner's decision should be affirmed.

HISTORY OF THE CASE

On October 10, 2006Plaintiff filed an application for disability insurance benefits and
supplemental security income, with an allegedet date of Februay, 2006 (TR 339). After
his initial application and requegir reconsideration were dediePlaintiff requested a hearing
before an administrative law judge (“ALJWhich was held on December 9, 2008 (TR 63-68,
72-75, 21-56). The ALJ issued an unfavoratdeision on January6, 2009 (TR 12-20). The
Appeals Council denied further review andaiRtiff filed a civil complaint and a second

application for benefits (TR 1-3, 565). The Dist Court remanded the claim to the Appeals

! Plaintiff’'s initial application is dated October 1005 (TR 113), though both thiéaintiff's Brief (PI. Br.
at 2) and the ALJ's July 25, 2011 Notice of Decision (TR 339) refer to the application date as October 10, 2006.
Presumably, the parties are referring to the same document.
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Council on March 30, 2010, in turn remanded it to the ALfor an additional hearing (TR
395-6, 397-401). From this hearing, the ALJ reedean unfavorable decision on July 25, 2011
(TR 357-72, 336-56). Plaintiff filed written exdegns, and the Appeals Council denied further
review (TR 373-79, 332-35).

STATEMENT OF THE FACTS

Plaintiff was born on March 2, 1957, makingrhforty-eight years old on the alleged
onset date (TR 19). He was a younger individoa the alleged onset date, and closely
approaching advanced age on July 25, Z0RIhintiff has completed high school and worked as
an apartment complex maintenance man (TR 193£4). His last insured date is December 31,
2010 (TR 136).

ADMINISTRATIVE LAW JUDGE'S FINDINGS

In his July 25, 2011 decision, the ALJ deteredrPlaintiff had severe impairments from
degenerative disc disease, mild osteoarthigtispnic obstructive pulmoma disease, and right
hand contracture of the thirdpurth and fifth digits (TR 342)He has not engaged in any
substantial gainful activity since his allehj@nset date, February5, 2006. Despite these
impairments, the ALJ found Plaifftdid not have an impairment or combination of impairments
that equals one of the listed impairments inC2B.R. Part 404, Subpart P (TR 343). Plaintiff has
a residual functional capi&g for light and sedentary work, meaning he is able to lift or carry at
least 20 pounds occasionally andeatst ten pounds frequently, t@stl or walk for at least six
hours in an eight-hour work dayndto sit for at least six houns an eight-hour work day. The

ALJ also found that Plaintiff mai avoid fumes, odors, dusts,sga and poor ventilation, and can

2 Plaintiff reached advanced age on March 2, 2012cantends he should be found disabled according to
the medical-vocational guidelines forvathced age. However, the relevage category for applying the medical-
vocational guidelines is the age at the time of the ALJ's deciBiaphy v. Halter, 153 F. Supp. 2d 667, 670 (E.D.
Pa. 2001). As it is the July 25, 2011 decision at issue here, Plaintiff is considered to be closely approaching
advanced age.



handle and finger frequently but not constagiiiR 344). Based on the testimony of a vocational
expert, the ALJ found Plaintiff codilnot perform any past relevambrk, but there are jobs that
exist in significant numbers ithhe national economy that Ri&if could perform (TR 349).

STANDARD OF REVIEW

In an appeal under § 405(g), this Courtsiteview the Commissioner's decision to
determine whether there is substantial evigemn the record to support the Commissioner's
factual findings and whetherelCommissioner applied the propegal standards in evaluating
the evidenceGreenspan v. Shalala, 38 F.3d 232, 236 (5th Cir. 1994); 42 U.S.C. § 405(g).
Substantial evidence is such relevant evidexsxca reasonable mind might accept as adequate to
support a conclusiorCook v. Heckler, 750 F.2d 391, 392 (5th Cir. 1983pnes v. Heckler, 702
F.2d 616, 620 (5th Cir. 1983). This Court canneteigh the evidence oubstitute its judgment
for that of the CommissioneBowling v. Shalala, 36 F.3d 431, 434 (5th Cir. 1995), and conflicts
in the evidence are resolved by the Commissiddamy v. Heckler, 750 F.2d 479, 482 (5th Cir.
1985).

The legal standard for determining didaypiunder Titles Il and XVI of the Act is
whether the claimant is unable to perform suligthgainful activity for at least twelve months
because of a medically determinable impairment. 42 U.S.C. 88 423(d), 1382c(a)¢&@¥n
Cook, 750 F.2d at 393. In determining a capabilityperform “substantial gainful activity,” a
five-step “sequential evaluation” is used, described below. 20 C.F.R. § 404.1520(a)(4).

SEQUENTIAL EVALUATION PROCESS

Pursuant to the statutory provisiongoverning disability determinations, the
Commissioner has promulgatedguéations that establish a five-step process to determine

whether a claimant suffers from a disabili®2 C.F.R. § 404.1520. First, a claimant who at the



time of his disability claim is engaged in stégial gainful employments not disabled. 20
C.F.R. 8 404.1520(b). Second, the wiant is not disabled if his alleged impairment is not
severe, without consideratioof his residual functional cap#g age, education, or work
experience. 20 C.F.R. 8§ 404.1520(c). Third, if theged impairment is severe, the claimant is
considered disabled if his impairment cop@sds to an impairment described in 20 C.F.R.,
Subpart P, Appendix 1. 20 C.F.R. 8§ 404.1520(d). fhowr claimant with a severe impairment
that does not correspond to a listed impairment ismadidered to be disabléthe is capable of
performing his past work. 20 C.F.R. 8§ 404.1520k@)ally, a claimant wha@annot return to his
past work is not disabled if Hes the residual functional capadityengage in work available in
the national economy. 20 C.F.8404.1520(f); 42 U.S.C. § 1382(a).
ANALYSIS

Plaintiff raises the following issues ompgeal: that the ALJ's July 25, 2011 decision
violated the District Court's March 30, 201Einal Judgment and Order and the Appeals
Council’'s February 24, 2011 remand order by failing to (1) update the medical record and
consolidate both applications; (2) obtain a mabiexpert;(3) properly assess Plaintiff's
manipulative limitations; and (4) elicit credible vocational expert testimony.

Plaintiff contends that th ALJ's findings are not supped by substantial evidence
because the ALJ violated the Court and App€alsncil’s orders by failing to update the record
and consolidate both applicatiorad consequently the case mectacked medical records that
formed part of Plaintiff's second applicatioln considering whether substantial evidence exists,

the ALJ considers the record as a wh&egletary v. Bowen, 798 F.2d 818, 822-23 (5th Cir.

® Plaintiff also contends he had meteived a copy of the consolidatetord. However, Plaintiff does not
refute Commissioner’'s argument that Rtdf received the consolidated redoat the time tb Commissioner filed
its brief, and Plaintiff elected not to file a supplemental brief when given the opportunity to do so.



1986) Davis v. Shalala, 859 F. Supp. 1011, 1015 (N.D. Tex. 1994). On remand, the Appeals
Council instructed the ALJ tdassociate the claim filesnd issue a new decision on the
associated claims” (TR 400).

The ALJ decision indicates the ALJ assded and reviewed evidence from both
applications in reaching its findings. From Rt#F’'s second application, submitted in 2009, the
ALJ discussed x-rays taken on June 2, 2009, cttinthem as exhibits B3F/1 and B3F/2 (TR
343). The ALJ also discussed the medical rectyais Agape House, citing these as exhibit B8F
(TR 343). He noted that Plaintiisited Agape House periodicgllbut not consistently, in 2010
and 2011 for assistance with his prescrigiqiR 347). The ALJ's decision also included
discussion of records and testimony from Pl#istfirst applicationand hearing, including an
analysis of Dr. Strom’s testimony at the liegrfor the first application in 2008 (TR 346As
the ALJ cites directly tand discusses medicatoeds included in Plaiiif's second application,
as well as testimony included iRlaintiff's first application,the Court finds that the ALJ
associated both applications anasidered the record as a whole.

Plaintiff next asserts that dhe is no substaiat evidence to suppbthe ALJ’s finding
because the ALJ did not obtain additional med@adert testimony to review the consolidated
record, as required upon remand. Both therBisCourt and the Appeals Council mentioned
additional expert testimony, but neither remand order requires the ALJ to obtain further
testimony (TR 396, 399-400). Plaintiff mischaractes the order and remand order, as both

orders qualified the statement with the words “if neces3afyR 396, 399-400). By the

* Plaintiff contends the transcript of this hearing is not listed on the list of exhibits for the July 25, 2011
decision. This Court notes Dr. Strom’s testimony is in fact listed on the exhibit list (TR 353).

® The District Court’s order states|f “necessary, the ALJ will obtain” medical testimony (TR 396)
(emphasis added). The remand order states the ALJ on remand wéltessary, obtain evidence from a medical
expert” (TR 399) (emphasis added).



language of the orders, the ALJ has discretioddtermine whether additional medical expert
testimony was required to clarify Plaintiff' ®iedition. The decision whether to obtain additional
medical expert testimony was discretionary, andwititin the scope athis Court’s reviewSee
Carey v. Apfel, 230 F.3d 131, 146 (5th Cir. 2000) (finditlge court cannot re-weigh evidence,
reviewde novo, or substitute its own judgmefor that of the Commissioner).

Plaintiff next asserts thatehe is no substantial evidentesupport the ALJ’s finding on
manipulative limitations because the ALJ did notiews the record as a whole, did not obtain
guidance from a medical expert,daviolated the prior orders hiling to provide his rationale
with specific reference® support the findings.

The District Court’s order rpiired the ALJ to “address the extent of the Plaintiff's
manipulative limitations” (TR 396). The Appe&®suncil’'s remand order spified that the ALJ
should “provide rationale with sgific references to evidence wgcord in support of assessed
limitations” and “address the exieof the claimant’s manipative limitations” (TR 400). The
ALJ has the sole responsibility for determinmglaimant’s residual futional capacity. Social
Security Ruling 96-8p. The residual functional @aipy reflects the maximum ability a claimant
retains on a “regular and continuing basis."/RS$6-8p. This finding is based on “all of the
relevant evidence in the ... record.” SSR 96-8Bpe ALJ’s finding is given much weight, and
this Court may overturn it only if it inot supported by substantial evidenCarey, 230 F.3d at
135.

The ALJ directly addresses the issue of the claimant’s manipulative limitations in finding
five of its decision, citing to the medical egitte on record to suppdhe finding and providing

rationale the finding (TR 343-49). The ALJ reviewdidoathe evidence in threcord to reach its



decision on the claimant’'s manipulative limitatiénis: its decision, the Al refers specifically
to the medical records from Dr. Steel, Dr. Gdhd Dr. Nachimson, as well as state agency
physicians (TR 345-49). There is some evidenceRlantiff has lost sensation in his right harm
and has contractures in higiit hand. In 2006, Dr. Nachimsoauind Plaintiff had lost some
sensation in his right forearand fingers (TR 345). Dr. Kilgorexamined Plaintiff in 2009 and
found he could make a full fist and had “mild toderate flexion contractes of the right hand”
(TR 346). In 2009, Dr. Strom found Plaintiff had lgsime sensation in his right arm (TR 346).

Contrarily, other medical experts found Pldintias no limitations in the use of his right
hand. In 2008, Dr. Steele found Plaintiff had sossiés with his right hand but he could use it
(TR 348). In 2008, Dr. Gill found Plaintiff could “acely extend his third to fifth digits ... with
full range of motion and no pain” (TR 348). The Abave great weight to Dr. Steele and the
state agency physiciandeterminations, who found no limitatiom® the claimant’s ability to
finger (TR 348, 653). Additionally, the ALJ gaveegt weight to Dr. Gill's determination of
numbness in the fingers (TR 348). In additiordigcussing the medical evidence on record and
the medical expert testimony, the ALJ also eswed testimony from Plaintiff, as well as
Plaintiff's sister. The ALJ accorded this tesbiny little weight becausié was “out of proportion
with the objective medical ridings” and the sister’'s tésiony was “outweighed by other
factors.” (TR 347-48). After disssing the comparative weigbf the evidence, including the
claimant’s subjective complas the ALJ found a residualifictional capacity for “fingering
frequently ... but not constantly” (TR 344).

The ALJ did not violate the Birict Court’s order or th&ppeals Council’s remand order
because it both addressed the extent ofnfféé manipulative limitations, and provided

rationale to support its finding ith citations to evidence contained in the record for the

® Seesuprap. 5.



consolidated applications. This Court finds erwor here, and determines the ALJ’s finding is
supported by substantial evidence.

Plaintiff next asserts thahe vocational expert’'s testimony at the July 25, 2011 hearing
was not credible because the ALJ never askbdther the expert’'s testimony was consistent
with the Dictionary of Occupational Titles (“DOT”). The ALJ has an affirmative duty to “fully
and fairly” develop the recordCarey, 230 F.3d at 142. However, theapitiff must demonstrate
that he “could or would have addectevidence that he might haakered the result” in order to
reverse the ALJ’s decision foriliare to develop the recordd. (internal citation omitted).

While the ALJ did not ask the vocational expert whether her testimony was consistent
with the DOT, Plaintiff does not indicate thtttere was any conflidbetween the vocational
expert’s testimony and the DOT. Even if there ishsa conflict, Plaintiff did not allege that he
would have adduced further evidence to change tleomgt of the ALJ’s decisiorsee PI. Br. 1-

15; see Carey, 230 F.3d at 142. Therefore, the errorfailing to ask whether the vocational
expert’s testimony was consistent witle thOT, if any, does not warrant reversage Deleon v.
Barnhart, 174 F. App’x 201, 203 (5th Cir. 2008\torris v. Bowen, 864 F.2d 333, 336 (5th Cir.
1988);Quallsv. Astrue, 339 F. App’x 461 (5th Cir. 2009).

The record indicates the AlLdosed the hearing withowxpressly asking Plaintiff's
counsel whether he planned to cross-examiaestitational expert (TR 371). Plaintiff contends
that the ALJ did not allow plaintiff's counsel tross-examine the vocational expert, and this
failure to allow for cross-examination was an error of law. The ALJ does not have a duty to
inform counsel of his right to cross-examine the vocational ex@aiss v. Shalala, 43 F.3d
1392, 1396, n.3 (10th Cir. 19943pffin v. Sullivan, 895 F.2d 1206, 1212 (8th Cir. 1990). The

Fifth Circuit requires applying the harmless errale to determine whether the claimant’s



substantial rights have beefiegted by a procedural errohudler v. Astrue, 501 F.3d 446, 448
(5th Cir. 2007). However, plaintiffs are ndtoaved to “scan the record for imperfections and
claim reversible error,” particullyrif the error “was not deemesufficient to merit adversarial
development in the administrative hearinGdrey, 230 F.3d at 146-4'Nlorris, 864 F.2d at, 335.

There is no indication ithe record that Plaintiff's counsebjected to the closing of the
record before he could crossaemine the vocational expert, nortieere any otheindication that
the attorney wished to conduetcross-examination (TR 370-71). Plaintiff's counsel represented
Plaintiff at the December 9, 2008 hearing as well, where he previously exercised his right to
cross-examine the vocational edp€lR 54-56). Plaintiff's counsdtnew of his right to cross-
examine the witness, yet failed object to the closing of the gerd without anopportunity to
cross-examine. Plaintiff waived his right bylifag to raise any objectioat the hearing, and the
ALJ’s lack of invitation to do so isot barrier to asserting this rigtsee Glass, 43 F.3d at 1396,
n.3. Plaintiff does not refute this miention as raised by the CommissioBomm’r Br. 9. This
Court finds that Plaintiff waived his right to cross-examination by hisc#@t the hearing when
the ALJ moved to close the recofthrey, 230 F.3d at 146-4Nlorris, 864 F.2d at 33%ee also
Quintanilla v. Astrue, 619 F. Supp. 306 (S.D. Tex. 2008) (fimgliclaimants waive their right to
challenge a deficient hypotheticélnot addressed at the hewy). Even it it was not waived,
Plaintiff fails to demonstrate any harm.

This Court finds the ALJ consolidated Pl#itd two applications and considered the
record as a whole, exercised its discretion itemhining not to seek additional medical expert
testimony, and supported its findimgth substantial edence in compliancevith the District

Court and Appeals Council’s order and remand order. Additiorrlllyntiff waived his right to

" Seesuprap. 5, n.3.



cross-examination of the vocational expert. Thaurt finds no error of law and finds that the
ALJ’s findings are supported by substantial evidedsesuch, this court must affirm the ALJ's
decision.Greenspan, 38 F.3d at 236; 40.S.C. § 405(g).

CONCLUSION

Pursuant to the foregoing, this Court fintiat the decision of the Administrative Law

Judge iIAFFIRMED .

SIGNED this 13th day of June, 2014.

AMOS L. MAZZANT
UNITED STATES MAGISTRATE JUDGE
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