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United States District Court

EASTERN DISTRICT OF TEXAS
SHERMAN DIVISION

RICHARD M. METZLER §
8§

V. 8 CASE NO. 4:13-CVv-278
8§ Judge Mazzant

XPO LOGISTICS, INC. 8

MEMORANDUM OPINION AND ORDER

Pending before the Court are Plaintifféotion for Partial Summary Judgment (Dkt.
#76), Defendant/Counterclaim PlafhXPO Logistics, Inc.’s Paial Summary Judgment Motion
(Dkt. #78), Metzler's Motion toStrike XPO’s Reply in Fdher Support of Its Summary
Judgment Motion (Dkt. #109), andPO Logistics, Inc.’s @posed Motion for Leave to
Supplement Summary Judgment Record (BKtl0). After considering the motions, the
responses, and the relevant plegdi the Court finds as foll@with regardo each motion.

BACKGROUND"

Plaintiff, Richard M. Metzler (“Plaintiff’or “Metzler”), enteredinto an Employment
Agreement with XPO Logistics, Inc. (“"XPO9n or about October 2011 (the “Employment
Agreement”), to become the Senior Vice Predid#gnAcquisitions for XPO. XPO is a North
American company providing trgmartation logistics services ithe non-asset based logistics

sector, meaning that it arrangegiktics and transportation servides customers utilizing assets

! Plaintiff objects to numerous statertemade in the declaration of Bragls. Jacobs (“Mr. Jacobs”), which is

made in support of XPO Logistics, Inc.’s partial summadgjuent motion, as well as many of the exhibits attached
thereto (Dkt. #91). In objection numbeleven, Plaintiff objects to the follong statement oMr. Jacobs, on the

basis that it is an improper legal conclusion: “As of that date, XPO'’s investigation was already well underway
Metzler had already been placed on paid leave, Healraady received XPQO’s Notice of Cause for Termination
letter, and numerous breaches of the Employment Agreement constituting further Cause for termination had already
been uncovered before Metzler first suggested, in higir@t Petition, that he was being discriminated against
because of age.” The Court agrees thatsecond portion of that sentencansmproper legal conclusion, and thus,

the following will be stricken fronthe affidavit of Mr. Jacobs: “...andumerous breaches of the Employment
Agreement constituting further Cause for termination had already been uncovered before Metzler first suggested, in
his Original Petition, that he was being discriminated aghierstuse of age.” Plaintiff's objection number eleven is
sustained. Plaintiff’'s remaining objections are overruled.
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such as trucks, railcars, and planes owned bgret Metzler has worked in the transportation
and logistics industry for over thirty-five yeaemd has held executive-level positions for some
of the largest logistics companies in the worldetzler was activelyercruited for the position
with XPO, and was considered highly qualifieth his position as Senior Vice President of
Acquisitions, Metzler’'s primaryunction was to leverage his experience and network to explore,
identify, and analyze potential acqition opportunities for XPO. In this role, Metzler contends
that his duties included: (1) idgfrcation, research, and analy$ potentialacquisitions; (2)
negotiating letters of inteé on approved acquisitions; (3)w#oping and sustaining a network of
deal sources including, but niimited to investment banks, bness owners, business brokers,
trade associations, and private equity firngd) conducting evaluations of companies; (5)
conducting due diligence; and (6pordinating with external adsérs and partipating in the
development of investment strategy.

Under the Employment Agreement, Metaleceived a base salary of $300,000 per year,
and had the opportunity to eaan annual bonus. Over the metiof his employment, Metzler
received Base Salary and Bonnghe total amount of $538,771. Assenior executive, Metzler
was also given the opportunityp earn a substantial equity stake in XPO; therefore, the
Employment Agreement provides that Metzleould receive 85,000 s&ricted stock units
(“RSUSs"), to vest in equal annual installmemf 20% beginning September 2, 2012, subject to
Metzler's continued employmén Metzler received 85,000 RS, 17,000 of which had vested
prior to his termination, with a value on the datevesting, net of withholding taxes, of at least
$195,000.

Prior to his employment with XPO, Metzleeld board and advisopositions with other

companies, including but not limited to 3Btegrated Solutions ¥33”) and Flash Global



Logistics (“Flash”). Before he was hired, Mker informed XPO about his roles with these
companies, and offered to resign from these postin order to maintain his employment with
XPO. However, after discussions with XR@d a substantive review by XPO’s management
and board of directors ¢fhie companies and positions hbldMetzler, XPO pproved Metzler to
remain in his board and advisory positions.

During his employment with XPO, Metzlevas successful in identifying and pursuing
three companies, which resulted in XPO acqgithese companies, each with annual revenues
between $22 and $43 million. Metzler had access to XPO confidential information regarding,
among other things, XPQO'’s competitive and acquisition strategies and investment and acquisition
targets. Metzler reported datty to the CEO of XPO.

On May 2, 2013, Metzler was placed on paid leave pending an investigation into
suspected activities that werdvarse to XPO'’s interests. Qutay 6, 2013, XPO sent Metzler a
letter titled “Cause of Termination of Yo&mployment,” statig that Metzler was:

(1) failing to cooperate igood faith with an iternal Company investigation with

which the Company asked you to cooperaté; @ refusing my lawful directives

as Chief Executive Officer of the Compa As a result, | am writing to notify

you that “Cause” (as defined by yoOctober 5, 2011 Employment Agreement)

exists to terminate your employment with &P To the extent these violations are

curable, you have 15 days in which to ctirem, as specified iparagraph 4(c) of

your Employment Agreement.

(Dkt. #78, Declaration of Jacobs, Ex. G, p. On May 31, 2014, XPO sent NMrer a lette titled
“Notice of Termination of Yur Employment for Cause” (the “Termination Notice”). The
Employment Agreement provides that XPO “ntayminate Employee’s employment hereunder
for Cause by written notice at atigne” (Dkt. #78, Ex. A 8§ 4(c))."Cause” is defined as, among

other things:

() “material dereliction of duties ohis negligence or substantial failure to
perform his duties hereunder;”



(i) “willful refusal to follow any lawful directive of the CEO, CAO, the Board,

or any other executive officéo whom Employee reports;”

(i) “commission of any fraud, embezzlemt, theft, or dishonesty, or any
deliberate misappropriation of moneyother assets of the Company;”

(iv) “material breach of any terwf this [Employment] Agreement...;”

(v) “any willful act, or failure to act, ibad faith to the material detriment of the

Company;” and

(vi) “willful failure to cooperate irgood faith with a governmental or internal
investigation of the Company of any @& directors, managers, officers or
employees, if the Company requests his cooperation.”

Id. Upon termination for Cause, “[a]ll unvestB&Us... shall be forfeited”, and XPO has the
right to “cancel the RSUs, including any vestedants thereof, and require Employee to forfeit
or remit to the Company... the after-tax netoamt... received by the Employee, in respect of
any RSUs.”Id. at 88 3(c), 5(g).

XPO contends that in February of 200M&tzler was solicited bixpert Network Group
(“ENG”) to refer acquisition deals in the assefhli logistics sector to ENG’s client Moelis
Capital Partners, LLC (“Moelis”).XPO contends that Moelis &direct competitor of XPO for
acquisitions in the asset-light logistics sect®iPO asserts that Metzler agreed to accept a seat
on the Board of Directors of ewetarget he identified that Mbs acquired as a result of his
work for ENG and Moelis. XPO contends thdetzler disclosed Target A to Moelis as a
potential acquisition target. fget A was then and remains naf interest to XPO as an
acquisition candidate and XPO meith Target A as recently as January 2014 to discuss a
potential acquisition. X® contends that Metzler also disged to Moelis two other potential
targets, one of which was actually acquiredd®O after Metzler disclosed it to Moelis.

Metzler contends that when ENG first cacted him, he believed ENG was referring an
opportunity to XPO, and only lateinderstood that ENG and M@&wanted Metzler to refer

opportunities to them. Mger asserts that he believed thaintaining good itations with ENG

and Moelis could lead to future acquisitiorsalissions and negotiations which could benefit



XPO, so he agreed to have a discussion witlelldaegarding acquisitionthat were entirely
non-competitive and non-conflicting with XPO. Mkr asserts that he informed both Moelis
and ENG that he did not want tee compensated since this was to be simply an informal
networking relationship only. Heever executed, nor intendedexecute, any agreement with
ENG or Moelis; and he never promised any peas benefit from his ited relationship with
ENG or Moelis. Metzler asserts that Targetvas not a legitimate gaisition target during
Metzler's time with the company, and that XR@d Jacobs showed no interest in acquiring
Target A. Jacobs later told Metzler that the investment community would think XPO was
“crazy” if it did an acquisition of Target A bause they were a home delivery company. The
two additional companies referred to by XP@ 8PD and Home Direct, and Metzler contends
that he did not discuss these companies witlelMpand believes that these discussions did not
occur.

XPO also asserts that Metzler was aware X#D was seeking to acquire Target B, and
had made a substantial investmehtime, resources, and money into that effort. Metzler was on
the acquisition team, and was aware that TaBgkad critical salespeople who represented an
important part of its valueMetzler recommended to the CEO of another company (“Target C”)
that was itself an XPO acquisitidarget for which Metzler was nesnsible, that Target C should
hire one of Target B’s salespeople. XPO asdbesthis created the risk that Target B would
lose an important revenue-generating emgéowat the very time that XPO was working to
acquire the company.

Metzler contends that XPO complainboat his recommendation of a salesperson
working at Target B to Target C for a trangption management services position despite the

fact that XPO has never offered transportatnanagement serviceand earlier that year,



Metzler recommended the same salesperson for a position at XPO. The salesperson was
interviewed and considered, but was not ultinyateted. Metzler asserts that no one at XPO
stated that this salesperson was such a valzasiet of Target B that his leaving the company
would have a detrimental impact on the valuatbthe company, and there is no evidence that it
would have had a material impact. Metzlgates that his sole purpose in making the
recommendation was to strengthen the relatipnaith Target C for the benefit of XPO.

XPO also asserts that Metzler failed to disclose a potentialisiton opportunity in
Home Delivery America, Inc., a company sg@deing in in-home ad business-to-business
delivery and logistics. XPO contends that thgeawas disclosed to Maer by Individual C, a
lawyer who represents XPO in certain mattensl the two of them pitched opportunities to each
other without regard for and contyato XPO's interests. XPO also contends that Metzler failed
to disclose his dealings with several firmatthecruited him for consultation services.

Metzler asserts that Jacobs told him th@&O did not have anynterest in making
acquisitions in the segment of the market inolvhHome Delivery America, Inc. specializes.
Metzler also contends that he made conpestiwith various firms, and attended various
meetings to learn about opportunitieatttvere benefial to XPO.

XPO also asserts that Metzler disclosedfitential information rgarding XPO to other
third-parties and dealt behind XPO’s back on Kfebahimself and other parties. XPO also
asserts that Metzler failed tmaperate with the invégation, and failed to follow directives.
Metzler contends that he did not disclose witial XPO information to anyone, and primarily
engaged in these relationships for the benefit ddXMetzler also asserts that he cooperated to

the best of his ability with XPQO'’s changing avattied demands throughout the investigation.



PROCEDURAL HISTORY
On February 24, 2014, Metzler filed his motion for partial summary judgment (Dkt.
#76). On March 21, 2014, XPO filed its respoiiBkt. #90). On April 10, 2014, Metzler filed
his reply (Dkt. #101).

On February 25, 2014, XPO filed its motitor partial summary judgment (Dkt. #78,
#79, #80). On March 21, 2014, Metzler filed hesponse (Dkt. #92, #93). On April 10, 2014,
XPO filed its reply (Dkt. #103). On April 21, 2@, Metzler filed his sureply (Dkt. #108).

On April 22, 2014, Metzler filed his motion taike XPO'’s reply in further support of its
summary judgment motion (Dkt. #109). Onwh 2014, XPO filed its response to this motion
(Dkt. #111). On May 19, 2014, Metzlgled his reply (Dkt. #114).

On May 1, 2014, XPO filed its motion foedve to supplement the summary judgment
record (Dkt. #110). On May 19, 2014, Metzler fil@d response to this motion (Dkt. #113). On
May 29, 2014, XPO filed its reply (Dkt. #115).

LEGAL STANDARD

The purpose of summary judgment is tolase and dispose dhctually unsupported
claims or defensesSee Celotex Corp. Catrett 477 U.S. 317, 327 (1986). Summary judgment
is proper if the pleadings, thesdovery and disclosure matesiabn file, and any affidavits
“[show] that there is no genuinesue as to any material fact ahdt the movant is entitled to
judgment as a matter of law.”Eb. R. Civ. P.56(a). A dispute about a material fact is genuine
“if the evidence is such that a reasonable gowuld return a verdict for the nonmoving party.”
Anderson v Liberty Lobby, Ing.477 U.S. 242, 248 (1986). Tleal court must resolve all

reasonable doubts in favor of the party oppgpshe motion for summary judgmentCasey



Enters., Inc. v. Am. Hardware Mut. Ins. C&55 F.2d 598, 602 (5th Cir. 1981) (citations
omitted). The substantive law identifies which facts are matekiadlerson477 U.S. at 248.

The party moving for summary judgment hastibeden to show thahere is no genuine
issue of material fact anthat it is entitled to judgent as a matter of lawld. at 247. If the
movant bears the burden ofopf on a claim or defense on wh it is moving for summary
judgment, it must come forward with eeitce that establishéseyond peradventurall of the
essential elements of the claim or defensédntenot v Upjohn Co, 780 F.2d 1190, 1194 (5th
Cir. 1986). But if the nonmovabears the burden gfoof, the movant may discharge its burden
by showing that there is an absencewaflence to support the nonmovant’s ca€elotex 477
U.S. at 325Byers v Dallas Morning Newslinc., 209 F.3d 419, 424 (5th Cir. 2000). Once the
movant has carried its burden, the nonmovamist “respond to the motion for summary
judgment by setting forth particular facts icgliing there is a genuingsue for trial.” Byers 209
F.3d at 424 (citingAnderson 477 U.S. at 248-49). The noowant must adduce affirmative
evidence. Anderson 477 U.S. at 257. The Court must doles all of the evidence but refrain
from making any credibility determétions or weighing the evidenceSee Turner v. Baylor
Richardson Med. Ctr476 F.3d 337, 343 (5th Cir. 2007).

ANALYSIS
A. Metzler's Motion to StrikXPQO’s Reply in Further Suppoof Its Summary Judgment Motion
(Dkt. #109) and XPO Logistics, Inc.’s OppdsMotion for Leave to Supplement Summary
Judgment Record (Dkt. #110)

The Court combines the analysis of these totions, as they raise exactly the same
issue: whether XPQO'’s evidence submitted irpoese to Metzler's objections to the summary
judgment evidence and as an attachment to filly t&ief is properly submitted to the Court for

consideration. At the outset, t®urt notes that although both fies accuse the other of severe



prejudice resulting from the unnecessary increasiigation costs arising from the filing of
multiple motions and repeated assertions reggrthe facts and legal arguments made in this
case, it is clear that both parties, to quoterf§i have “no reservations about filing a multitude
of motions rehashing the same facts and cistantes repeatedly” (Dkt. #113 at 7). The Court
assumes nothing from this other than a firm resawa the part of counsel for both parties to
zealously represent their clients’ positions onféets and law as thesee fit under the Federal
Rules of Civil Procedure and the Esrst District of Texas Local Rules.

The parties also actively dispute varioastfial arguments in the motion to strike and
motion for leave to supplement. The Court will notsider the factual disputes in this section,
but will instead, reserve its analysis on the tafis/e issues presented in this case for the
analysis addressing the partiesdtions for summary judgment.

Metzler moves to strike theeply brief of XPO filed in spport of its motion for partial
summary judgment on the basis that it presemts, improper, and untimely evidence (Dkt.
#109). Metzler's argument rests on his intergietaof Eastern District of Texas Local Rule
(“Local Rule”) CV-56(d), which provides that &[s used within this rule, ‘proper summary
judgment evidence’ means excerpted cops pleadings, depositions... affidavits or
declarations..., and other admldsi evidence cited in the moti for summary judgment or the
response thereto.” Metzler argubat the omission of evidencaksnitted in a reply brief from
this rule is “conclusive evidence” to demomstr that the affidavits, declarations, or other
evidence submitted in conjunctive with a repliebis not “proper summary judgment evidence”
under these rules. Metzler goes on to argue ithat“well-settled” in Texas federal district
courts that new evidence may not be submitted in a reply brief, citing cases from the Northern

District of Texas in support of this proposition.



XPO asserts that its initial summary judgmevitdlence was proper,ahit was etitled to
respond to Metzler's objections to the evidendthviurther declarations that established the
authenticity and personal knowledge of the atBamnd that it was proper to address matters
raised by Metzler in his responsibrief with evidence responsite those matters in its reply
brief. XPO contends that fede courts have recognized a movant’s right on summary judgment
to address in reply briefs issues raised byopponent in its responsespecially when the
opponent has an opportunity to respond to the evidence submitted.

There is no provision of the Federal Rut#sCivil Procedure or the Local Rules that
prohibits filing evidence in a reply briéf.In fact, the Local Rulethemselves contemplate this
procedure.SeelLocal Rule CV-7(a) (referring to “attachmis” to a reply brief). The Court does
not adopt Metzler's view thahe exclusion of evidence sulited in support of a reply brief
from the definition of “proper summary judgmestidence” as set out in Local Rule CV-56(d)
necessarily means that evidence may not be tdoimin a reply brief at all. This Court’s
general practice is to allow the submissionesfdence in a reply brief when the evidence
submitted responds to issues raised by the respons€ bFted. Fifth Circuit has addressed this
issue, stating that “Rule 56(cyerely requires the court tovgi the non-movant an adequate
opportunity to respond prior to a ruling” and edtthat “those circuitshat have expressly
addressed this issue have held that a distoigtt may rely on arguments and evidence presented
for the first time in a reply brief as long dke court gives the mmovant an adequate
opportunity to respond.”Vais Arms., Inc. v. Vais383 F.3d 287, 292 (5t@Gir. 2004) (quoting

Southwestern Bell Tel. Co. v. City of El Pa346 F.3d 541, 545 (5th Cir. 2003)).

2 The Court agrees with XPO that a discussion of the Local Rules of the Northern District of Texas, as well as case
law interpreting those rules, is irrelevant to the disausbiefore the Court as this issue relies heavily on Eastern
District of Texas local rules and their interpretation.

% This Court has also permitted, in rare and limited circumstances, a party to file evidence in a sur-reply brief that
responds to evidence submitted in a reply brief.

10



In this case, XPQO’s submission of evidence in its reply brief is in response to Plaintiff's
objections to the original summary judgment evide submitted by XPOIt does not raise any
new substantive issues to which Metzler waguired to respond. Further, any potential
prejudice to Metzler was alleviated by the dbilto file a sur-reply brief to the summary
judgment motion (Dkt. #108), a rgpbrief in support of its objé¢ions to the summary judgment
evidence (Dkt. #106), a motion strike (Dkt. #109), and a neense to XPQO’s motion for leave
to supplement (Dkt. #113). Further, the Local Rwdkso permit a party to ask for leave from the
Court to submit additional evidence if necegsaand motions for leave to exceed page
limitations if more briefing is requiredSeelLocal Rule CV-7(k) & (I). Thus, the Court finds
that the evidence submitted by XROits reply was proper to rpsnd to Metzler’s objections to
the evidence, and there is no basis to strikké @vidence. Accordingly, Metzler's Motion to
Strike XPO'’s Reply in Further Support of Bemmary Judgment Motion (Dkt. #109) is denied,
and XPO Logistics, Inc.’s Opposed Motion farave to Supplement Summary Judgment Record
(Dkt. #110) is granted.

B. Plaintiff's Motion for Patial Summary Judgment (Dkt. #76)

Metzler moves for partial summary judgment lua claims for invasion of privacy and
conversion, and on XPQO’s counterclaims for breatlcontract-return of property provision,
breach of contract-cooperation provision, and conversion.

In order to demonstrate aght to a claim for invasion of privacy, specifically intrusion
upon the plaintiff's seclusion or Eoide, Metzler must demonstratd:) an intentimal intrusion,
physically or otherwise, upon another’s solitudsglgsion, or private affairs or concerns, which
(2) would be highly offerige to a reasonable persoW.alenquela v. Aquind853 S.W.2d 512,

513 (Tex. 1993)see also Billings v. Atkinspd89 S.W.2d 858, 859-60 (Tex. 1979). Metzler

11



argues that XPO intentionally lded into Metzler's personadolitude, seclusion, and private

affairs when they took possession of his perslapdop and gained access to it, took possession

of his personal iPad and attempted to gain access to it, fully imaged and copied the contents of
his personal laptop and business laptop, denthhdegive XPO access to his personal iPhone,
personal hard drives, usernames and passwords to personal email accounts, and username and
passwords to personal online storage accousmts, demanded he turn over to XPO all
communications with the corapies that he advised.

First, the Court finds that there is no intentional intrusion into Metzler's solitude,
seclusion, or private affairs with regard to B demands that Metzler give XPO access to his
personal iPhone, hard drives, accounts, atier communications received by Metzler.
Plaintiff's assertion is thaKPO demanded access to this information, and Metzler refused.
Thus, no intentional intrusion actually took placés to the imaging of the business laptop,
under Texas law, an employee has no reasoretpectation of privacy in the contents of
materials sent or stored on a company computer sysgsaMcLaren v. Microsoft Corp.No.
05-97-00824-CV, 1999 WL 339015, at *4 (Tex. AppDallas, May 28, 1999, no pet.). The
McLaren court found that the e-maihessages at issue “containen the company computer
were not [plaintiff's] personal property, but weraerely an inherent part of the office
environment” and that such e-mails “were first transmitted over the network and were at some
point accessible by a third-partyld. at *4. The same is true haveématerials sent or stored on
the company laptop provided to Metzler.

The Court will now turn to the allegations that XPO intruded into Metzler's personal
solitude, seclusion, and private affairs whesyttook possession of his personal laptop and iPad,

gained access to these devices, and had the pelapiogd fully imaged and the contents copied.

12



Metzler asserts that at the outset of hisplayment he was not provided with a company
computer for XPO business purposes, and, thexefa was required tase his personal laptop
and iPad to conduct XPO business. XPO asseatsittpolicies put Miler on notice that he
had “no right of privacy” in anything, that mad placed on XPQO'’s systems or equipment was
“not confidential,” and was “th@roperty of XPO” (Dkt. #90, £ D). XPO also has a policy
prohibiting employees from “conduct[ing] @gany business on personal computers” or
“send[ing] any Company confidential or proprigtanaterial to a personabmputer or personal
email account.”Id. at Ex. B, Ex. D. XPO further claimbat because no one has reviewed the
contents of the personal devicé#st there has been no intrusion at all, and that if a review was
conducted, it would have been entirely warrdnde that XPO could remove its property. The
Court finds that there is a faidsue as to whether there was an intentional intrusion into the
seclusion of Metzler #it a reasonable person would hdgand highly offensive. Summary
judgment is denied on this claim.

In order to demonstrate a claim for convensiMetzler must show &tb: (1) the plaintiff
owned, had legal possession of was entitled to possession tbie property; (2) the defendant
assumed and exercised dominiom @ontrol over the property ian unlawful and unauthorized
manner, to the exclusioof and inconsistent with the plaifi's right; and (3) the defendant
refused the plaintiff's demand ftine return othe property.City Bank v. Compass Bankl7 F.
Supp. 2d 599, 611-12 (W.OOex. 2010) (citingHuffmeyer v. Mann49 S.W.3d 554, 558 (Tex.
App. — Corpus Christi 2001, no pet.)). It is wplited that Metzler owned, had legal possession
of, or was entitled to possession of his pers@naperty — the laptop and iPad. Further, XPO

assumed and exercised dominion and control theeproperty when it seized Metzler's personal

4 XPO also moves for summary judgment on Metzler’s cfainalleged intrusion of privacy. For the same reasons
as statedupra summary judgment is denied on this claim.

13



property, and prohibited himdm obtaining it back. The Cduis not persuaded by XPO's
argument that the devices comtaXPO property, which means thistetzler is not entitled to
possession of the devices. The devices are thergdrproperty of Metzler, and remain in the
possession of XPO. Additionally, ig true that Metzler's counsel agreed to allow counsel for
XPO to retain the laptop and iPad for a pewbtime until the partiesould mutually agree upon

a reasonable protocol to revigiaese devices; however, Metzkcounsel did naigree to allow

XPO to keep Metzler’s personal property forevbtetzler's evidence reveathat as of May 29,

2013, a mutually-agreeable protocol for imaging devices was in place (Dkt. #93 at Ex. AC).
However, the parties reached an impasse as&ther Metzler would sharequally in the costs

of imaging. Id. Apparently both deviceBave been imaged alreadydowever, the Court is

unable to determine from the evidence submitted whether there has been a request for return of
the property after tnMay 29, 2013 protocol was agreed to l®yplarties. Metzleasserts that he

has requested the return of his personal property many times, and XPO asserts that he has not.
Thus, there is a fact issue, and stamyrjudgment is denied on this clafm.

Metzler also moves for summary judgmem XPQO’s counterclaim of conversion. In
support of its claim for conversion, XPO asserts that Metzler was given the use of XPO property,
including, but not limited to, XPO computershones, and other electronic devices, and XPO
proprietary and confidential informtion. XPO asserts that Metezli@iled to return the property
and/or failed to allow XPO to retrieve the infmation from his personal devices despite multiple
demands. Metzler contends that there isemimlence to support this claim. XPO does not
substantively address this claim, other thanstate that Metzler has never returned XPO

information that Metzler imbedded into his perdothevices, and that Metzler is not entitled to

> XPO also moves for summary judgment on Metzler'swifmir conversion. For the same reasons as ssafed,
summary judgment is desd on this claim.

14



retain this information. In r@®nse, Metzler argues that his ialtinstructions from XPO were
to delete all XPO electnic data in his possession (Dkt. #9Fat L, Ex. X; Metzler Declaration
1 115-116). Metzler complied with this request, &ivdd a computer forensic expert to locate
and delete all XPO-related infortian from his personal devices.ld. XPO received
confirmation of the deletion of tk but has since shifted its positito now request the return of
the documents. Metzler did not have any XPO ldmcliments in his possession to return. (Dkt.
#93, Metzler Declaration §17-118). Metzler no longer has aglgctronic information to return
since he complied with XPO’s ingti request to delete the information. Thus, there is no basis
for XPO’s claim of conversion, ddetzler did not retairthe information. Further, the electronic
information on the devices allegedly retainedNdgtzler was not exclusive of XPQO'’s rights to
the information, as other copiegere stored elsewhere on XROserver systems. Thus, the
Court finds that summary judgment should banged in favor of Metzler on XPQ'’s claim for
conversion, and XPO'’s claim feapnversion will be dismissed.

Metzler also moves for summary judgment on XPQO’s claims for breach of contract-
return of property provision and breach of cant-cooperation provision; however, the Court
will address these two claims and Ptdfls arguments when it considers thémfra.

C. Defendant/Counterclaim Plaintiff XPO Loaiigs, Inc.’s Partial Summary Judgment Motion
(Dkt. #78)

Defendant moves for summary judgment on its contrachterclaims asserting that
Metzler breached the Full Efforts and Bestetests clause, the No-Consultation clause, the
Confidentiality clause, the Competitive Opportunifpuse, the Return of Property clause, and
the Cooperation clause of tBenployment Agreement. XPO also moves for summary judgment
on its declaratory judgment courtkims that Metzler was validlgnd properly terminated for

cause, its RSU forfeiture claimn Metzler's claim for breach aontract, its claims for breach

15



of the duty of loyalty, Metzles claim for age discrimination, and Metzler’s claim for tortious
interference.

The first argument that must be addres#ewhat law applies to the Employment
Agreement entered into by the parties. Metzler asserts that Texas law governs the Employment
Agreement, whereas XPO contends thatv York law should be applied.

To determine the applicable law, a federart sitting in diversityapplies the choice of
law rules of the forum.Benchmark Electronics, Inc., v. J.M. Huber Corp43 F.3d 719, 726
(5th Cir. 2003) (citingSpence v. Glock, Ges.m.b.F227 F.3d 308, 311 (5th Cir. 2000)).
Accordingly, Texas choice of law rules apply.

The Employment Agreement containsheice of law prowsion that states:

This Agreement shall be governed by and construed in accordance with its

express terms, and otherwise in accocgawith the laws of the State of New

York without reference to its proiples of conflicts of law.

(Dkt. #78, Ex. A at 16 § 10(k)). Both parties extsdl this agreement Isygning the agreement.
Before we apply New York law to the issuesehave must determine whether the choice of law
provision contained in the parties’ Emopment Agreement is enforceable.

Texas courts analyze the enforceability of choice of law provisions under sections 187
and 188 of the Restatement (Second) affiic of Laws (the “Restatement”)See DeSantis v.
Wackenhut, Corp793 S.W.2d 670, 677-78 (Tex. 1990). Swcti87(1) provides #t “[t]he law
of the state chosen by the parties to govermr twitractual rights and tas will be applied if
the particular issue is one which the parties @dave resolved by an explicit provision in their
agreement directed to thigsue.” Restatement 8§ 187(%ge also DeSantig93 S.W.2d at 677-
78. The initial inquiry — whether the issue is amgich the parties coultesolve by an explicit

agreement — must be conducted pursuant to thedawse state identified by applying the test
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outlined in section 188 of the RestatemeBeeRestatement § 187(1) cmt. ¢c. Thus, the Court
will consider (1) the place afontracting, (2) the place of ndgdion of the contract, (3) the
place of performance, (4) the location of the sabmatter of the contract, and (5) the domicil,
residence, nationality, place ohcorporation and place of business of the parti€See
Restatement § 188(2). Metzler signed the agee¢nm Texas, and Mr. Jacobs for XPO signed
the agreement, although it is unclear where.tzMe negotiated the camict from Texas, and
XPO asserts that counsel f8iPO negotiated the agreemenorfir New York. The place of
performance of the contract was primarily Texas, as that is where Metzler lived and worked;
however, Metzler did negotiateitv potential customers or clients of XPO in various locations
across the United States, and Metzler tredeio New York on occasion to conduct XPO
business. The location of the subject matterth@ contract is the same as the place of
performance. XPO is incorporated in Delawanel headquartered in Connecticut, and Metzler
is located in Texas. Based on this test,ppears that the state witihhe most significant
relationship to the contract iBexas, since Metzler both lideand worked here and conducted
most of his part of the contraitom Texas. While there werehatr activities connected to other
parts of the United States, Texas has the mgsifiant relationship to #hcontract. Thus, the
Court will look to the law of Teas to identify whether the issus one which the parties could
resolve by an explicit provisian the parties’ agreement.

XPO asserts that Texas law would permit parteeagree to providparticular remedies
for breach of one party’s contractual duties, sasla return of compengan in the event of a
breach of duty pursuant to an employment agreemgRO contends thdtere the parties could
have entered into an explicit agreement prangdior a return to XPO of compensation during

any period in which Metzler was breaching ttentract by being dislyal in breach of his
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fiduciary duty. Metzlecontends that a provision of thisrswould be fundamentally opposed to
Texas law and public policy because the “fasbleservant” doctrine reqes disgorgement of
the entirety of the employee’s compensation paid during the period of alleged faithlessness
without any right to an offsetdr equitable retention of the la@ the employee provided during
the period (Dkt. #108 at 9 (citinghansalkar v. AnderséWeinroth & Co., L.P.344 F.3d 184,
200 (2d Cir. 2003)). Metzler contends that Néwrk law requires automatic forfeiture of any
and all compensation upon a showing of liability. The Cdisdgrees. In thBhansalkarcase,
cited by Metzler, the Second Circuit considered the fact thagifioré can be limited in some
circumstances; however, the ultimate conclusion was that iRlteasalkarcase, the forfeiture
could not appropriately be limideto only some transactiongdause the agreement called for
general compensation and did not limit congaion to specific amounts paid for the
completion of specific tasks. 344 F.3d at 207-G&wever, the Second Circuit does not state
that forfeiture is autmatic and due without any proof tham employer suffered any damages.
Further, the Texas Supreme Court found that ‘tsoaray fashion equitable remedies such as
profit disgorgement and fee forfeiture tammedy a breach of fiduciary duty,” and going on to
explain that “a fiduciary may beequired to forfeit the right toompensation for the fiduciary’s
work.” ERI Consulting Engineers, Inc. v. Swinn&4.8 S.W.3d 867, 873 (Tex. 2010). The
Texas Supreme Court also stated, “the remedy rédifore is necessary to prevent such abuses
of trust, regardless of proof of actual damagdd.”at 874. Thus, the remedy fee forfeiture is
certainly one that is contemplated and apgply Texas law, and doewt controvert Texas
public policy. Thus, the Courtrds that the parties could haemtered into an explicit
agreement providing for a return to XPO ofrgmensation paid during any period in which

Metzler was breaching the contract by beidgloyal in breach of his fiduciary duty.
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Accordingly, Restatement Section 187(1) appliand New York law, the law chosen by the
parties in the Employment Agreemt, will govern the contract dispute and breach of fiduciary
duty claim in this casg.

A claim for breach of contract requireetformation of a contract, performance by one
party, failure to perform by another, and resulting damadeew York State Workers’
Compensation Bd. v. SGRisk, LL1T16 A.D.3d 1148, 983 N.Y.&d 642, 648 (App. Div. 2014)
(citing Torok v. Moore’s Flatwork & Founds., LLA06 A.D.3d 1421, 1422, 966 N.Y.S.2d 572
(App. Div. 2013)). “When interpreting contractge have repeatedly applied the ‘familiar and
eminently sensible proposition of law [] that, when parties set down their agreement in a clear,
complete document, their writing should... é&forced according to its terms.Vermont Teddy
Bear Co. v. 538 Madison Realty C& N.Y.3d 470, 475 (N.Y. 2004)'Hence, ‘courts may not
by construction add or excise terms, nor distort the meanitigpeé used and thereby make a
new contract for the parties under these of interpreting the writing.”ld.

XPO moves for summary judgment for breachcohtract of the full efforts and best
interest clause, the non-consultation clautiee confidentiality clause, the competitive
opportunity clause, the return of property claws®l the cooperation clause of the Employment
Agreement. Metzler similarly moves for summgarggment on the return of property clause and
the cooperation clause.

The full efforts and best interest clause requires that Metzler “devote his full working
time, energy and attention to the performantéis duties and responsibilities hereunder and

shall faithfully and diligently endeavor tpromote the business and best interests of the

® The Court also notes that the parties agree that Texas law should govern the invasion of privacy, conversion, and
tortious interference with a contractaims, as the parties cited Texas law exclusively to the Court for its
consideration of the relevant law. dddition, Metzler's age discriminatioradin is governed by the relevant federal

law.
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Company” (Dkt. #78, Ex. A 8 1(c)). The Courhdis that there are gemei disputes as to
material facts at issue in determining whether Metzler breached this provision of the agreement,
and denies summary judgment on this claim.

The non-consultation clause prohibits Metzfrom “engag[ing] in business with,
serv[ing] as an agent or consultant to, bedogj[an employee, partner, member, principal,
stockholder or other owner... ,oBny Competitive Business.”ld. at 8 7(b). It defines
Competitive Business as “any individual, emmeghip, corporation, limited liability company,
partnership, unincorporated organipati trust, joint venture or othentity (i) that engages in or
may engage in acquisition related or mesgend acquisition activities related to the
transportation or third-party logfics industry... (ii) ... poviders of third-party logistics services,
including, without limitation, freght brokerage, freight forwding, expediting or intermodal
providers.” Id. The Court finds that the@re genuine disputes asnmaterial facts at issue in
determining whether Metzler breached this provision of the agreement, and denies summary
judgment on this claim.

The confidentiality clause requires Metzler'tmld in strict confidence any Confidential
information related to any of the Company Entitiesd’ at § 7(a). Confidential Information is
defined as “all confidential or proprietaryfémmation of any of the Company Entitiesld. The
Court finds that there argenuine disputes as to materiait$aat issue in determining whether
Metzler breached this provision of the agreemamnd, denies summaryggment on this claim.

The competitive opportunity clause statest if, during his eployment, Metzler:

() acquires knowledge o& potential investment, investment opportunity or

business venture which may be an appeaderfor investment by the Company, or

in which the Company could otherwisevbaan interest or expectancy (a

“Competitive Opportunity”), or (ii) otherige is then exploiting any Competitive

Opportunity, Employee shall promptly bg such Competitive Opportunity to the
Company. In such event, Employee shadt have the right to hold any such
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Competitive Opportunity for his (and hiseags’, employees’ or affiliates’) own

account and benefit or to renmend, assign or otherwisaisfer or deal in such

Competitive Opportunity with peons other than the Company.
Id. at 8§ 7(d). The Court finds that there are geaulisputes as to maitd facts at issue in
determining whether Metzler breached this provision of the agreement, and denies summary
judgment on this claim.

The return of company property clause states that:

All documents, data, recordings, or atlpeoperty, includingwithout limitation,

smartphones, computers and other bussinequipment, whether tangible or

intangible, including all information sted in electronic form, obtained or

prepared by or for Employee and wdd by Employee in the course of his

employment with the Company shallnrain the exclusive property of the

Company and Employee shall returfi eopies of such property upon any

termination of his employment and asherwise requested by the Company

during his Term.
Id. at 8§ 7(e). XPO asserts that Metzler has never returned XPO information that Metzler
imbedded into his personal devices in breach of this provision, and that Metzler is not entitled to
retain this information. In r@®nse, Metzler argues that his ialitinstructions from XPO were
to delete all XPO electnic data in his possession (Dkt. #9Fat L, Ex. X; Metzler Declaration
1 115-116). Metzler complied with this request, &ivdd a computer forensic expert to locate
and delete all XPO-related infort@n from his personal devices.ld. XPO received
confirmation of the deletion of ¢& but has since shifted its pasitito now request the return of
the documents. Metzler did not, and does not, have any XPO hard documents in his possession
to return. (Dkt. #93, Metzler Declaration117-118). Metzler no longehas any electronic
information to return since he complied with &B initial request to delete the information.

Thus, there is no basis for XPO’s claim of breatkhe return of property provision, as Metzler

complied with the request of XPO to delete thformation. Thus, XPO’s motion for summary
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judgment on this claim will be denied, aMketzler's motion for summary judgment on this
claim will be granted.

Finally, the cooperation clause in thH&mployment Agreement requires Metzler to
provide his “reasonable coopematiin connection with any su#gction or proceeding... and any
investigation occurring during Employee’s eamyhent with any Company Entity” (Dkt. #78,
Ex. Aat 8 7(g)). The Court finds that there gemuine disputes as to teaal facts at issue in
determining whether Metzler breached this provision of the agreement, and denies summary
judgment on this claim.

Based on the finding of the Cduhat there are genuine issudsmaterial fact regarding
many of the contract provisions that Metzldegédly breached, the Court finds that there are
genuine issues of matatifact that must be resolvedfoee the Court can determine whether
Metzler was terminated for cause as definedhi contract, and whether XPO is entitled to
declaratory judgment. Those same issues of naafagt must first be resolved prior to finding
whether or not XPO is entitled t@cover the net proceeds reasvby Metzler on his sale of
stock covered by the RSUs, as outlined in $eck(g) of the Employment Agreement. Thus,
the Court finds that summary judgméntenied on these claims as well.

XPO moves for summary judgment on itsial for breach of fiduciary duty. “An
employee’s fiduciary duty to his employer prohibits him from ‘actingrig manner inconsistent
with his agency or trust,” and he is ‘at iimes bound to exercisthe utmost good faith and
loyalty in the performace of his duties.”Gortat v. Capala Bros., Inc585 F. Supp. 2d 372,
376-77 (E.D.N.Y. 2004) (applying New York law). RPasserts that Metzl¢ailed to exercise
good faith and loyalty in the performance of Histies, and acted incastently with XPQO’s

interests. Metzler asserts that he was a goqaoge, performed well for XPO, and did not act
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in a way that was inconsistent or adverse t@XPinterests. The Court finds that there are
genuine disputes as to materfacts at issue in determining whether Metzler breached his
fiduciary duty of loyalty, and deniesimmary judgment on this claim.

XPO also moves for summary judgment on Metzlelaim for tortiousinterference with
a contract. As a preliminary matter, theutt does not condone including complete summary
judgment arguments in footnotes to the Couttlowever, the Court will consider XPQO’s
arguments. Under Texas law, “[tlhe elementa @fiuse of action for tiious interference with
an existing contract are (1) the existence obmtract subject to integfence, (2) a willful and
intentional act of interferencé3) such act was a proximate sauof damage, and (4) actual
damage or loss occurredCOC Services, Ltd. v. CompUSA, .Int50 S.W.3d 654, 670 (Tex.
App. — Dallas 2004, pet. denied). XPO asser& this claim should be dismissed because
Metzler cannot showthat XPO had knowledge of any caatttual confidentiaty provisions he
had with any party, that XPO intentionally irmhd Metzler to breach his contracts with these
third parties, and that con@dtiality has been breached at all by XPO (Dkt. #78 at 18 n.8).

Metzler contends thaprior to his employment ith XPO, XPO conducted an
investigation into the business practices of the companies that Metzler advised to determine
whether it would allow Metzler toontinue to serve as a boangmber (Dkt. #93, Declaration of
Metzler {9 108-112, Exs. V & W). Metzler disstal all of his boardral advisory positions
with other companies, and informed XPO tleg owed a duty of coilentiality to those
companies.ld. Metzler states that XPOactions in seizing his persdraptop and iPad caused
him to involuntarily disclose confidentiaiformation regardinghose companiesld. Metzler
has demonstrated that there is a genuine isstnaiafrial fact as to thislaim, and XPO’s motion

for summary judgment is denied on this claim.
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Finally, XPO moves for summga judgment on Metzler's claim for age discrimination
and retaliation.Under the ADEA, it is “unlawful for aemployer... to dischige any individual
or otherwise discriminate against any individwéh respect to compensation, terms, conditions,
or privileges of employment, because of such individual's age.” 29 U.S.C. § 623(a)(1).
Intentional discrimination malge shown by either direct or circumstantial eviden&lwarado v.
Texas Rangers192 F.3d 605, 611 (5th Cir. 2007) (citigallace v. Methodist Hosp. Sy271
F.3d 212, 219 (5th Cir. 2001)). “Direct evidencevwsdence that, if believed, proves the fact of
discriminatory animus without inference or presumptio8dndstand v. CB &hard Ellis, Inc,

309 F.3d 893, 897 (5th Cir. 2002)Metzler presents no dire@vidence of discrimination;
therefore, his claim will be analyzed using the framewotid@®onnell Douglas Corp. v. Green
411 U.S. 792 (1973)Alvaradg 492 F.3d at 611. A plaintiff nst first establish a prima facie
case of intentional discriminatiorid. If Metzler satisfies this requirement, the burden shifts to
the employer to articulate a legitimate, raiseriminatory reason for its actiondd. “If the
employer sustains its burden, the prima facie sdésolved, and the burden shifts back to the
plaintiff to establish either: (1) that the emplogeproffered reason is natue but is instead a
pretext for discrimination; or {2hat the employer’s reason, whileie, is not the only reason for
its conduct, and another motivagifactor is the plaintiff'gorotected characteristic.1d. (citing
Rachid v. Jack in the Box, In876 F.3d 305, 312 (5th Cir. 2004)).

To establish a prima facie case for age discrimination, Metzler must show: (1) he was
discharged; (2) he was qualified for the position;n@ was within the protected class at the time
of discharge; and (4) he was either (i) repthty someone outside thgotected class, (ii)
replaced by someone younger, or (iilhetwise discharged because of his adtalasota v.

Haggar Clothing Cq.342 F.3d 569, 575-76 (5th Cir. 200Bexses v. Goodyear Tire & Rubber
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Co, 401 F. App’x 866, 868 (5th Cir. 2010)The third alternative ahe last element applies in
circumstances where thegpitiff is not replaced Rexses401 F. App’x at 868. XPO asserts that
Metzler cannot demonstrate that\uas replaced by someone outsilkde protected class, or that
he was otherwise discharged because ofags. XPO has not replaced Metzler (Dkt. #78,
Declaration of Jacobs 1 5 n.1). Metzler daes respond to XPO’s guments regarding age
discrimination, and presents no evidence that Metas terminated because of his age. XPO
has clearly asserted a variety of reasons for iitsit@tion of Metzler, noe of which are related
to age, and, if true, would be legitimate, nogediminatory reasons for an adverse employment
decision. Thus, the Court findhat Metzler cannot make owa prima facie case of age
discrimination, summary judgment should be ¢ednin favor of XPOon this claim, and
Metzler’'s claim for age disanination should be dismissed.

XPO also asserts that Metzler canmsattisfy his burden on summary judgment to
demonstrate that XPO retaliated against himagserting a claim for agdiscrimination. As
XPO asserts, the actual timing of events demorstiifitat Metzler’s first mention of alleged age
discrimination was in his @inal state court petitionfiled on May 15, 2013 (Dkt. #78,
Declaration of Robinson, Ex. B,dN5). As of that date, the usguted facts demonstrate that
XPQ'’s investigation was already underway, Metzler had already been put on paid leave, and he
had already received XPO’s Notice of Cause Termination letter (Dkt. #78, Declaration of
Jacobs 1 19). Metzler does mespond to this argument oropide any evidence at summary
judgment regarding this claim. Thus, the Court finds that Metzler castablish a claim for

retaliation, and summary judgment should alsgtaated in favor of XPO on this claim.
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CONCLUSION

Based on the foregoing, the Court findsittiPlaintiff's Motion for Partial Summary
Judgment (Dkt. #76) is GRANTED IN PART and DENIED |IN PART,
Defendant/Counterclaim Plaintiff X Logistics, Inc.’s Partial Summary Judgment Motion (Dkt.
#78) isGRANTED IN PART and DENIED IN PART, Metzler's Motion to Strike XPO’s
Reply in Further Support of Its Sunany Judgment Motion (Dkt. #109) BENIED, and XPO
Logistics, Inc.’s Opposed Motion for Leave Supplement Summary Judgment Record (DKkt.
#110) isGRANTED.

Accordingly, XPO'’s claims for conversioand for breach of theeturn of property
provision in the contract are dismissed witkejpdice. In addition, Meler's claims for age
discrimination and retaliation adessmissed with prejudice.

Metzler's claims for declaraty judgment, breach of caatt, invasion of privacy —
intrusion on seclusion, conversioand tortious interference wita contract remairor trial.
XPQO'’s counterclaims for breach of contract regagdhe full efforts and best interests provision,
the non-consultation provision, the confidality provision, the competitive opportunity
provision, and the cooperationopision, declaratory judgmentgarding termination for cause,
breach of contract regarding the RSU forfeitorevision, breach of fiduciary duty, usurpation of
corporate opportunity, and injuncgéivelief remain for trial.

IT ISSO ORDERED.
SIGNED this 25th day of September, 2014.

AMOS L. MAZZANT
UNITED STATES MAGISTRATE JUDGE
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