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United States District Court

EASTERN DISTRICT OF TEXAS
SHERMAN DIVISION

CORINTH INVESTORS HOLDINGS, LLC 8
D/B/A ATRIUM MEDICAL CENTER
V. CASE NO. 4:13CV-682
Judge Mazzant
EVANSTON INSURANCE COMPANY
AND HOMELAND INSURANCE
COMPANY OF NEW YORK

w W W W W W W

MEMORANDUM OPINION AND ORDER

Pending before the Couare Defendant Homeland Insurance Company of New York’s
Motion for Summary Judgment against Evanston Insurance Company (DkartbBefendant
Evanston Insurance Company’s Motion for Summary Judgment on Homeland Insurance
Company of New York’s Cros€laim against Evanston Insurance Company (Dkt. #@¥jer
considering the motions, responses, and relevant pleadings, the Court finds that Defendant
Homeland Insurance Company of New Yorkistion for Summary Judgment against Evanston
Insurance Company (Dkt. #6Bg grantedand that Defendant Evanston Insurance Company’s
Motion for Summary Judgment on Homeland Insurance Company of New York’s-Cleoss
against Evanston Insurance Company (Dkt. #64) be denied.

BACKGROUND

Plaintiff Corinth Investors Holdings, LLC d/b/a Atrium Medical Center (fén”) is the
named insured under a policy of insurance issued by Defendant HomelarahtesCompany
of New York (“Homeland) which is entitled “Health Care Organizations and Providers
Professional Liability, General Liability and Ephoyee Benefit Liability Policyand is numbered
MPP-4999413 (the ‘HomelandPolicy”). The Homeland &icy has acoveragegeriod of Januy

1, 2013 to January 1, 2014. Prior to this policy, Atrium was the named insured under a policy of
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insurance issued by Evanston Insurance Company numbere88&\4 and includes
“Specified Medical Professions Professional Liability Coverage RHr& “Evanston Policy”).
The Evanston Higy hasa coveraggeriod of January 1, 2012 to January 1, 2013.

On December 21, 2012, a lawsuit was filed against Atrium in the 431st District Court of
Denton County, Texas, style@arrison, et al. v. Kahn, et alNo. 201271390431, which
assertd professional liability claims against Atrium (the “Garrison litigation” or the &rhyihg
litigation”). In the Garrison litigation, the plaintiff, a former Atrium patient, altegeat he
suffered injuries and now faces terminal iliness due to the failure of his prphgsjcian to
advise him of the results of a CT scan performed at Atrium that revealed d stadestinal
mass located in his thyic gland. Atrium was served with notice of this lawsomn January 2,
2013 Atrium notifiedHomeland ad Evanston of the lawsusind soughtlefenseand indemnity
pursuant to the insurance policieBoth Homelandand Evanston denied coveragelomeland
assertedhat the claim was not “first made” against Atrium during ploécy periods coverage
dateand was excluded by thélomelandPolicy’s prior knowledge exclusionEvanstonalso
asserted that the claim was not covered$policybecause Atrium did not receivmticeof the
claim until afterthe Evanstors Rolicy coverage ended

On January 23, 2014Atrium filed a Motion for Partial Summary Judgment seeking
declaratory judgment that Homeland owes a duty to defend Atrium in the undditigatyon
(Dkt. #9). On August 25, 2014, an Order Adopting Report and Recommendation of United
States Magistrat Judgewas entered in this case thgtanted Atrium’s Motion for Partial
Summary Judgment and found thkdédmeland has a duty to defend Atrium (Dkt. #5@oon
thereafter,both Homeland and Evanston filed crasstions for summary judgmeseeking a

declaation as to the existence of Evanston’s duty to defend Atimuthe underlyinditigation



(Dkts. #63, #64).0n November 4, 2014&vanston filed its Response to Homeland’s Motion for
Summary Judgment (Dkt. #67)On November 14, 2014Homeland filed itsResponse to
Evanston’s Motion for Summary Judgment and Reply to Evanston’s Response to Homeland’s
Motion for Summary Judgment (Dkt. #68).

LEGAL STANDARD

The purpose of summary judgment is to isolate and dispose of factually unsupported
claims or defensge See Celotex Corp. Catrett, 477 U.S. 317, 327 (1986). Summary judgment
is proper if the pleadings, the discovery and disclosure materials on file, andfidayita
“[show] that there is no genuine issue as to any material fact and that vaeatmsoentitled to
judgment as a matter of law.Fep. R. Civ. P. 56(a). A dispute about a material fact is genuine
“if the evidence is such that a reasonable jury could return a verdict for the nonmastng p
Anderson vLiberty Lobby, InG. 477 U.S. 242, 248 (1986). The trial court must resolve all
reasonable doubts in favor of the party opposing the motion for summary judg@asey
Enters., Inc. v. Am. Hardware Mut. Ins. C655 F.2d 598, 602 (5th Cidnit B 1981) (citations
omitted). The substéime law identifies which facts are materiginderson477 U.S. at 248.

The party moving for summary judgment has the burden to show that there is no genuine
issue of material fact and that it is entitled to judgment as a matter oflthvat 247. Ifthe
movant bears the burden of proof on a claim or defense on which it is moving for summary
judgment, it must come forward with evidence that establishes “beyond peradwahtiréhe
essential elements of the claim or defensédntenot vUpjohn Co, 780 F.2d 1190, 1194 (5th
Cir. 1986). But if the nonmovant bears the burden of proof, the movant may discharge its burden
by showing that there is an absence of evidence to support the nonmovant' €alasex 477

U.S. at 325Byers v Dallas MorningNews Inc., 209 F.3d 419, 424 (5th Cir. 2000). Once the



movant hassatisfiedits burden, the nonmovant must “respond to the motion for summary
judgment by setting forth particular facts indicating there is a genuine issuliér Byers 209
F.3d at 24 (citing Anderson 477 U.S. at 2489). The nonmovant must adduce affirmative
evidence. Anderson 477 U.S. at 257. The Court must consider all of the evidence but refrain
from making any credibility determinations or weighing the evidenSee Turnew. Baylor
Richardson Med. Ctr476 F.3d 337, 343 (5th Cir. 2007).
ANALYSIS

Defendants Evanston and Homeland have submitted -gro8sns for summary
judgmentseekinga declaration as tthe existence of Evanston’s duty to defend Atriumhi@ t
underlyingGarrisonlitigation (Dkts. #63, #64). Evanston argues that it does not have a duty to
defend because th@eadingsin the underlying litigatiordo notspecificallyallege that Atrium
receivednotice of theclaim during Evanston’s coverage period, whilentétand argues théhe
pleadings in the underlying litigatiagstablisha claim that is at least potentially coveredtby
Evanston Policy.

Because the Court’s jurisdiction is based upon the federal diversity statutequhte C
must “apply Texas law asterpreted by Texas state courtsSilbane Bldg. Co. v. Admiral Ins.
Co,, 664 F.3d 589, 593 (5th Cir. 2011) (quotMgd-Continent Cas. Co. v. Swift Energy C206
F.3d 487, 491 (5th Cir. 2000))Under Texas law, “insurance policies are construed according to
common principles governing the construction of contracts, and the interpretation of an
insurance policy is a question of law for a court to determirend. Int’l Specialty Lines Ins. Co.
v. Rentech Stedl.L.C, 620 F.3d 558, 562 (5th Cir. 2010)Vhen analyzing an insuranpelicy,
the Court’s primary concern i$e]ffectuating the parties’ expressed intentthere “[nJo one

phrase, sentence, or section [of the poilsfysolated from its setting and considered apart from



the other provisions.'Don’s Bldg. Supply, Inc. v. OneBeacon Ins.,@67 S.W.3d 20, 23 (Tex.
2008) (citation omitted) A policy’s termsmustbe given their plain meaning, without inserting
additional provisions in the contradd.

UnderTexas lawan insuretypically has“two respondiilities relating to coveragethe
duty to defend and the duty to indemnifyGilbane 664 F.3d at 594 (citinB.R. Horton-Tex.,
Ltd. v. Markel Int’l Ins. Cq.300 S.W.3d 740, 743 (Tex. 2009)). The duties to deferd a
indemnify are distincand may exisindependently Id.; see also Colony Ins. Co. v. Peachtree
Const., Ltd, 647 F.3d 248, 2584 (5th Cir. 2011). An insurer’s duty to defenctgablishedby
the information contained solely in thesurancepolicy and the pleadigs in the underlying
litigation whereas the duty to indemnify is established by the extrinsic evidence introduced
during litigation. GuideOne Elite Ins. Co. v. Fielder Road Baptist Chuddv S.W.3d 305, 308
(Tex. 2006). When analyzing tltity to defendthe Court employs the “eiglabrners rule,”
which “takes its name from the fact that only two documents are ordinarily relégathe
determination of the duty to defend: the policy and the pleadings of thep#higdclaimant.”
Id. (dting King v. Dallas Fire Ins. C.85 S.W.3d 185, 187 (Tex. 2002)). Moreover, the eight
corners analysisdoes not rely on the truth or falsity of the underlying allegations; an insurer is
obligated to defend the insured if the facts alleged in the petition, taken ,gsotardiallyassert
a claim for coverag under the insurance policy.Colony, 647 F.3d at 253 (citingl. at 308)
(emphasis in original) All doubts regarding the duty to defend are resolved in favor of the
insured and the pleadingsra& construed liberally.Gore Design Completions, Ltd. v. Hartford
Fire Ins. Co.,538 F.3d 365, 368 (5th Cir. 2008) (noting that “[tlhe rule is very favorable to

insureds because doubts are resolved in the insured's falfpgiter applyingthe eightcorners



rule, the Court finds that a claim is potentially covered by the insurance,blcinsurer must
defend the entire suitSeeZurich Am. Ins. Co. v. Nokia, In@68 S.W.3d 487, 491 (Tex. 2008

As a preliminary matterthe policyholder “bearthe initial burden of showing that the
claim [in the underlyinglitigation] is potentially within the insurance policy’'s scope of
coverage.” Harken Exploration Co. v. Sphere Drake Ins. R1261 F.3d 466, 471 (5th Cir.
2001) (citation omitted).In its reponse, lhe insurethencarries he burden of establishing that
“the plain language of a policy exclusion or limitation allows the insurer to avoidagevefall
claims, also within the confines of the eight corners ruldrthfield Ins. Co. v. Lovinglome
Care, Inc, 363 F.3d 523, 528 (5th Cir. 200@mphasis in original)However,“[e]xclusions [in
the insurance policy] are narrowly construed, and all reasonable inferenddsenduawn in the
insured’s favor.” Gore Design538 F.3d at 370

In the current case, Evanston argtlest“absent an allegation in the underlying pleading
that Atriumreceived the Notice Letter during the Evanston’s Policy’s coverage period, gerera
under the Evanston Policy is not triggere@kt. #64 at6, { 18 (emphasisin original)).
Evanston additionally argues that this Court’s prior finding that Homeland Hasy to defend
Atrium (Dkts. #30) precludes its own duty to defend Atrium (Dkt. #64). Evanston is incorrect on
both accounts. As the Court has already dissed(Dkt. #30) the duty to defend is not
extinguished simply because the pleadings in the underlying litigation failtéotseadate that
Atrium first received notice of the clairhecause the Court may consider any “reasonable
inferences that flow from the facts alleged.iberty Mut. Ins. Co. v. Grahamd73 F.3d 596, 601
(5th Cir. 2006) (citincAllstate Ins. Co. v. Hallmaril59 S.W.3d 640, 645 (Tex. 2005)nstead,
the Courtmust analyzehe “eightcorners” of the insurance policy and underlyinggalingsto

see if the insured’s claim ispbdtentially within the insurance policy’'scope of coverage.



Colony, 647 F.3d at 253 (citinuideOne 197 S.W.3d at 308)emphasis in original) This
means thathe Court must determinié the pleadings in theinderlying litigationallege that
Atrium potentially received the first notice of the claim during the Evanstdicy™ coverage
period Moreover, the Court must analyze each defendant orwitsneerits without regard to
other insurers’ duty to defendsee id.

Turning to the eightorners rule, te Courtwill first analyze the four corners of the
insurance policy. The Evanston Polisya claimsmade policy in which Evanston “shall have
the right and duty to defend and investigate any Claim to wbmlerage applies]” (Dkt. #63,
Ex. 1 at39). Under the policy, coverage to defend Atrium extends to any act, error, or omission
in providing professional medical services during the coverage period of January 102012 t
January 1, 2013&ndthe policyincludes the following provision:

The Company shall pay on behalf of the Insured all sums in excess of the

Deductible amount. . which the Insured shall become legally obligated to pay as

Damages asesult of Claims first made against the Insured during Bolicy

Period . . . and reported to the Company pursuant to the Section A., Claim

Reporting Provision for Professional Personal Injury to which this Coverage Part

applies by reason of any act, error or omission in Professional Services rendered

or that should have been rendered by the Insured oryyeason for whose acts,

errors or omissions the Insured is legally responsilaled arising out of the

conduct of the Insured’s Professional Services . ..

(Id., Ex. 1 at 77, italics added)The term “Cdm” is defined in the Evanstonokcy as a
“demand received by thasured for monetary damages or services and shall includertieese
of suit or institution of arbitrationproceedings against thensured (Id., Ex. 1 at 78).
Additionally, the “Section A., Claim Reporting Provision for Professional Perslofaly”
requires that a “Claim” is reported Evanston assoon as practicabl€ld., Ex. 1 at81). With

these sections combinethe Evanston Policyindicatesthat Evanstonmust defend Atrium

aganst demands for monetary damages or services, including the initiation of legakgmngs,



relating to professional medical service acts, errors, or omissions thétsareeceived by
Atrium between January 1, 2012 and January 1, 2013.

Having analyed the Evanston Policy, the Court must now analyze the four corners of the
pleadings in the underlyiniggigation without considering any extrinsic evidence. Even though
none of the pleadings specifically state the date that Atfinstreceived noticef the claim, the
pleadings do include information thahow two potential dates whertrium first received
notice. First, the original petitioestablisheshat it was filed and accepted by the Denton County
Clerk of Court on December 21, 2012, and the returrenficefiled with the courtestablishes
that Atrium was served with the petition and citation on January 2.'2Dk8 #63, Ex. 2. This
evidenceconclusively showthat Atrium received notieebut not necessarilihe first notice—
of the claim @ January 2, 2013. As the Court previously explairtbdse allegations are
sufficient to establishhat Homeland has a duty to defend in the underlying litigation because
this date is potentiallshe first time that Atrium received notice of the clgidkt. #30at11-13).

Anothersignificantpiece of information alleged ithhe pleadingss the“Pre Suit Notice”
section of the original petition. Specifically, this sectatlieges the followingnformation

Pursuant to 874.051(a) of thexas CiviL PRACTICE AND REMEDIES CODE, timely

pre-suit Notice along with an “Authorization Form for Release of Protected

Health Insurance Information” ioompliance with section 74.052(a)jas sent to

one or more deferashts via certified mail, returmeceipt requested ich is

sufficient as to all
(Dkt. #63, Ex. 2, § 41).As the Court has explained, this sectioaken by itselfdoes not

conclusivelyallegethat Atrium did or did nofirst receive notice of the claim prior toeing

served on January 2, 20{Bkt. #30 at11-12. However, the Court'prior findings regarding

! Even though Atrium'slate of service isncontestedthe Court notes that the return of seryice
while not physically part o&in original petition, is an intrinsic extension of the original petition
and one of the “pleadings” that the Conray consider. Ex. R. Civ. P. 106-107(requiring that
thecitation be served with eopy of the original petitioattachedandthata return of service be
filed with the court as evidence of proper seryice



this provision must necessarily shift because the Court is now analyzing thengdeadi
conjunction with a different insur@nsured relationship and policy. The Texas Supreme Court
has clearly explained thain case of doubt as to whether or not the allegations of a complaint
against the insured state a cause of action within the coverage of a liabiliy qadficient to
compel the insurer to defend the action, such doubt will be resolved in the insured’s favor
Nat’l Union Fire Ins. Co. of Pittsburgh, Pa. v. Merchs. Fast Motor Lines, B89 S.W.2d 139,
141 (Tex. 1997)citations omitted) When assessinglomeland’s duty to defend, the Court
resolved the doubt as to Atrium’s receipt of-ptat notce in a way that favorethe insured
Atrium, namely that Atrium did not receive pseit noticebefore being served on January 2,
2013 which resulted in éinding thatHomeland has a duty to defemdthe underlying litigation
(Dkt. #30). Now wlen assessingvanston’s duty to defend, the Cosimilarly resolves any
doubts regardinghe pre-suit notice in the insuredfavor, which is nowHomelandstanding in
the shoes of Atrium Thus, the Courhow finds that in regard to Evanston’s duty toeted, the
“Pre-Suit Notice” section of the underlying petition makes it reasonable to infer thamA
potentiallyfirst received presuit notice, as required by §874.051(a) of TexAs CiviL PRACTICE
AND REMEDIES CODE, during the coverage period of the Evanston Pddiog prior to December
21, 2012 Because the Court ha&s find only that the claim is potentially within the inaoce
policy’s scope of coverag® establish a duty to defend, the Coaectordinglyfinds that the
Evanston Policy andnderlyingpleadingsestablish that Evanston hasgluty to defend Atriunin
the Garrison litigation.
CONCLUSION
Based on the foregoing, the Court finds that Defendant Homeland Insurance Cahpany

New York’'s Motion for Summary Judgment against Evanston Insurance Conipiny63) is



hereby GRANTED and Defendant Evanston Insurance Company’s Motion for Summary
Judgment on Homeland Insurance Company of New York's €tmm against Evanston
Insurance Compan{Dkt. #64)is herebyDENIED. As a result, the Courtrids that Evanston
Insurance Company has a duty to defend Corinth Investors Holdings, LLC d/b/a AtadioaM
Center in the underlying litigation. There are several claims remaining in thaidb to be
determined at a later date, which include claforsa duty to indemnify, breach of contract,
breach of the duty of good faith and fair dealing, claims under the Texasnics@ade, and the

Texas Deceptive Trade Practices Act.

SIGNED this 24th day of March, 2015.

AMOS L. MAZZANT
UNITED STATES DISTRICT JUDGE
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